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e  To  fill  vacancy  created  by  death  of  Judge  Isaac  F.  Smith. 
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CASES  ABOUED  AND  DETEEHINED 

IN  THB 

SUPEEME  COUET 

OF  THB 

STATE   OF   IDAHO. 


(April  »,  i»ao.) 

WILLIAM  KINZELL,  Eespondent,  v.  CHICAGO,  MII>. 
WAUKEE  &  ST.  PAUL  RAILWAY  COMPANY,  a 
Corporation,  Appellant. 

[190  Pac  255.] 

Crtioraiii  to  Supreme  Court  or  the  United  States— Bevisw,  Soofe 
of—State  Court — ^Remittitur  to — E^bobs  Undsoidso — ^Review 
OF  —  Evidence  —  Conflict  —  Question  fob  Jury  —  Assumption  of 
Bisk  —  Contributory  Neougsnos  —  Instructions  —  Pellow- 

6ERTANT   DOCIUNE — ^FeDXMlL   £*MFL0YBS'   LUBIUTr    AOT— EFFECT 

OF — Keguoence  —  Experimental  Evidence  —  Exposure  of  Perf 
SON  IN  Presence  of  Jury— Beopenino  Cass— Discretion— Dam- 
ages— Verdict. 

1.  The  jurisdiction  of  the  supreme  eourt  of  the  United  States 
to  review  the  proceedings  of  state  eonrte  is  not  that  of  a  general 
reviewing  eonrt,  but  is  limited  to  specific  instances  of  denials  of 
federal  rights  or  federal  questions  involved. 

2.  Assignmentt^  of  error  which  involve  no  federal  question  cannot 
be  reviewed  bj  the  supreme  court  of  the  United  States  under  the 
Judicial  Code,  sec.  237. 

3.  Where  a  state  court  has  declined  to  role  on  errors  properly 
assigned  upon  the  theory  that  the  decision  of  the  federal  question  in- 
volved disposes  of  the  case,  and  the  cause  on  certiorari  to  the  su- 
preme oourt  of  the  United  States  is  reversed  and  remanded  for 
further  proceecHngs  not  inconsistent  with  the  decinon  of  the  latter 
court,  the  former  court  should  dispose  of  the  erroni  so  left  oi^ 
decided. 

Idaho,  ToLf»—l  (1) 
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Points  Deeided. 

4.  When  the  evidence  is  conflicting  upon  any  issue  of  fact,  such 
issue  should  be  determined  by  the  jury. 

5.  An  employee  working  on  a  dozer  assumes  the  risk  of  a  coup- 
ling made  by  a  work  train  at  the  usual  and  customary  speed,  but 
he  does  not  assume  the  additional  risk  of  a  coupling  negligently  at- 
tempted at  an  unusual  and  excessiTe  rate  of  speed,  for  he  has  the 
right  to  assume  that  the  coupling  will  be  made  at  the  usual  *rate 
of  speed,  and  if  a  coupling  is  attempted  at  an  ezcessive  rate  of 
speed,  he  is  not  in  a  position  to  exercise  any  choice  in  the  matter. 

6.  An  employee  working  upon  a  dozer  assumes  the  risk  involved 
in  the  use,  in  the  customary  manner,  of  such  safety  appliances  as 
are  usually  an-d  generally  furnished  for  the  use  of  his  fellow-ser- 
yants,  but  he  does  not  assume  the  additional  ri^k  entailed  by  the 
omission  of  such  a  customary  appliance  where  he  has  no  previous  no- 
tice of  such  omission,  for  he  is  placed  in  a  position  where  he  has 
no  choice  in  the  matter. 

7.  Even  though  the  trial  court  should  err  in  refusing  a  re- 
quested instruction,  such  refusal  does  not  require  the  reversal  of  l^e 
judgment  where  the  jury  by  a  specific  finding  of  fact  distinctly 
negatived  the  hypothesis  upon  which  alone  the  instruction  was  based. 

8.  Under  the  federal  employers'  liability  act  the  fellow-serrant 
doctrine  no  longer  obtains,  but  the  employer  is  liable  to  the  em- 
ployee for  injuries  caused  by  the  negligence  of  other  employees  when 
acting  within  the  scope  of  their  employment. 

9.  It  ie  a  part  of  the  trainmen's  duties  when  moving  a  work  train 
toward  a  dozer  for  the  purpose  of  coupling  thereto  to  keep  a  look- 
out in  the  direction  in  which  they  are  going,  to  reduce  the  speed 
80  that  when  attempting  to  couple  the  train  shall  not  strike  the 
dozer  with,  great  or  unusual  force  or  violence,  and  an  omission  to 
observe  this  duty  is  negligence. 

10.  The  propriety  of  permitting  a  party  to  reopen  his  case  rests 
in  the  sound  discretion  of  the  trial  court. 

11.  Held,  that  in  view  of  the  sharp  conflict  in  the  evidence  upon 
the  questions  to  which  the  experimental  evidence  was  directed,  the 
trial  court  did  not  abuse  its  discretion  in  permitting  respondent 
to  reopen  his  case. 

12.  In  an  action  for  damages  for  personal  injuries,  brought  by 
the  injured  employee  himself,  under  the  fedeml  employers'  liability 

8.  On  abrogation  of  fellow-servant  doctrine  by  federal  employers' 
liability  acts,  see  notes  in  10  Ann.  Obs,  1113;  Ann.  Can.  1916D,  269; 
47  1m.  B.  a.,  N.  a,  60,  and  li.  S.  A.  1915C,  65. 

12.  As  to  damages  recoverable  under  federal  employers'  liability  act, 
see  notes  in  Ann.  Cas.  1914C,  181;  Ann.  Oas.  1915D,  319. 
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Argument  for  Appellant. 

act,  the  jury  may  take  into  consideration  in  assessing  tlie  damages 
hifl  pain  and  suffering,  his  mental  anguish,  the  bodily  injury  sus- 
tained by  him,  his  pecuniary  loss,  hia  loss  of  power  and  capacity  for 
work  and  its  effect  ui>on  hia  future. 

13.  Heldy  that  the  judgment  is  ezcesaive,  and  must  be  reduced 
from  $35,000  to  $25,000,  and  unless  plaintiff  consents  to  such  re- 
duction of  the  judgment,  a  new  trial  is  granted. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District,  for  Shoshone  County.  Hon.  William  W.  Woods, 
Judge. 

Action  for  damages  for  personal  injuries.  Judgment 
for  plaintiff.    Modified  and  affirmed  conditionally. 

Geo.  W.  Korte  and  Robert  H.  Elder,  for  Appellant. 

It  becomes  the  duty  of  this  court,  under  the  mandate  of 
the  federal  supreme  court,  to  proceed  to  determine  all  the 
remaining  questions  reserved  and  raised  by  the  defendant's 
assignments  of  error.  {Ettor  v.  Tacoma,  77  Wash.  267,  137 
Pac.  820;  In  re  Sanford  Fork  &  Tool  Co,,  160  U.  S.  247,  16 
Sup.  Ct  291,  40  L.  ed.  414,  see<  also,  Rose's  U.  S.  Notes.) 

The  charge  that  the  speed  of  the  train  was  more  than  four 
miles  an  hour  was  not  sustained.  Eight  unimpeached  rail- 
road men  proved  that  the  speed  of  the  train  did  not  exceed 
four  miles  an  hour  when  making  the  coupling.  Plaintiff  and 
his  one  witness  proved  nothing  except  that  there  was  a 
severe  jolt  and  plaintiff  alone  was  knocked  from  the  car. 
This  did  not  sustain  the  specific  charge  of  negligence. 
{Southern  Ry.  Co.  v.  Gray,  241  U.  S.  333,  36  Sup.  Ct.  558, 
60  L.  ed.  1030;  Great  Northern  Ry,  Co,  v.  WUes,  240  U.  S. 
444,  36  Sup.  Ct.  406,  60  L.  ed.  732,  see,  also,  Rose's  U.  S. 
Notes;  Midland  Valley  Ry,  Co,  v.  Fxdgham,  181  Fed.  91,  104 
C.  C.  A.  151 ;  Randall  v.  Baltimore  &  Ohio  Ry.  Co.,  109  U.  S. 
478,  3  Sup.  Ct.  322,  27  L.  ed.  1003,  see^  also,  Rose's  U.  S. 
Notes;  Idaho  Mercantile  Co.  v.  Kalanqidn,  8  Ida.  101,  66  Pac. 

13.  On  ezcessiveness  of  verdicts  in  actions  for  personal  injuries 
other  than  death,  see  comprehensive  notes  in  16  Ami.  Oas.  8;  Ann. 
CU.  1913A,   1361;  L.  S.  A.  1915F,  30. 
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983;  Fori  Worth  Belt  By.  Co.  v.  Cabell  (Tex.  Civ.),  161 
S.  W.  1083.) 

Plaintiff  not  only  assumed  the  risk  of  the  absence  of  the 
tail  air-hose  apparatus,  but  he  took  the  risk  of  injury  from 
the  movement  of  the  train.  He  knew  the  train  would  come 
against  the  dozer  at  the  speed  of  at  least  four  miles  per  hour. 
He  had  ample  opportunity  to  determine  with  certainty  what 
the  speed  of  the  train  was,  by  merely  turning  around  'and 
observing  its  movement.  This  he  did  not  do.  {Seaboard 
Air  Line  By.  v.  Hortoru,  233  U.  S.  492,  Ann.  Cas.  1915B, 
475,  34  Sup.  Ct.  635,  58  L.  ed.  1062,  L.  R.  A.  1915C,  1,  8 
N.  C.  C.  A.  834;  Boldt  v.  Pennsylvania  B.  B.  Co.,  245  U.  S.  441, 
38  Sup.  Ct.  139,  62  L.  ed.  385 ;  Jacobs  v.  Southern  By.  Co., 
241  U.  S.  229,  36  Sup.  Ct.  588,  60  L.  ed.  970,  see,  also,  Rose's 
U.  S.  Notes;  Pollock  on  Torts,  10th  ed.,  p.  485;  Neil  v.  Idaho 
etc.  By.  Co.,  22  Ida.  74,  91,  125  Pac.  331 ;  Nivert  v.  Wabash 
By.  Co.,  232  Mo.  626,  135  S.  W.  33.) 

The  amount  allowed  by  the  jury  ($35,000)  is  more  than 
compensation.  Such  a  verdict  amounts  to  taking  property 
without  due  process  of  law  and  in  a  purely  arbitrary  manner 
through  bias,  prejudice;  and  passion  committed  under  the 
forms  of  law.  {McAlinden  v.  St.  Maries  Hospital  Assn.,  28 
Ida.  678,  Ann.  Cas.  1918A,  380, 156  Pac.  115 ;  Norfolk  &  West- 
em  By.  Co.  v.  Holbrook,  235  U.  S.  625,  35  Sup.  Ct.  143,  59 
L.  ed.  392,  7  N.  C.  C.  A.  814;  Chesapeake  &  Ohio  By.  Co.  v. 
Gainey,  241  U.  S.  494,  36  Sup.  Ct.  633,  60  L.  ed.  1124,  see, 
also,  Rose's  U.  S.  Notes;  Illinois  Cent.  By.  Co.  v.  Skinner's 
Admx.,  177  Ky.  62,  197  S.  W.  552  (certiorari  denied,  246 
U.  S.  663,  38  Sup.  Ct.  333,  62  L.  ed.  928) ;  Neil  v.  Idaho  etc. 
By.  Co.,  22  Ida.  74, 125  Pac.  331 ;  Denbeigh  v.  Oregon  etc.  Nav. 
Co.,  23  Ida.  663,  132  Pac.  112;  New  York,  C.  &  St.  L.  By.  Co. 
V.  Niebel,  214  Fed.  952, 131  C.  C.  A.  248.) 

The  refusal  of  the  court  to  give  the  jury  a  method  to 
follow  in  making  the  proper  allowance  for  plaintiff's  con- 
tributory negligence  had  no  other  effect  than  to  aid  the  exces- 
sive verdict.  The  jury  allowed  nothing  for  his  negligent  act 
in  refusing  to  take  observance  of  a  train  which  he  knew  was 
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backing  down  until  it  was  upon  him.  {Norfolk  &  Wesiem 
By,  Co.  V.  Earnest,  229  U.  S.  114,  Ann.  Cas.  1914C,  172,  33 
Sup.  Ct  654,  57  L.  ed.  1096 ;  Seaboard  Airline  Ry.  v,  Tilgh- 
man,  237  U.  S.  499,  35  Sup.  Ct.  653,  59  L.  ed.  1069;  Si.  Louis 
&  8.  F.  R.  R.  Co.  V.  Broivn,  241  U.  S.  223,  36  Sup.  Ct.  602, 
60  L.  ed.  966;  Illinois  Central  R.  R.  Co.  v,  Skaggs,  240  U.  S. 
66,  36  Sup.  Ct.  249,  60  L.  ed.  528,  see,  also,  Rose's  U.  S. 
Notes;  Pennsylvania  Co.  v.  Sheeley,  221  Fed.  901, 137  C.  C.  A. 
471 ;  Waina  v.  Pennsylvania  Co.,  251  Pa.  213,  96  Atl.  461 ; 
Nashville,  C.  &  St.  L.  Ry.  Co.  v.  Banks,  156  Ky.  609,  161 
S.  W.  554;  Ross  V.  St.  Louis  &  S.  F.  Ry.  Co.,  93  Kan.  517, 
144  Pac.  844;  Pfeiffer  v.  Oregon  etc.  Nav.  Co.,  74  Or.  307, 

144  Pac.  762.) . 

The  verdict  is  tainted  by  the  procedure,  and  the  defend- 
ant's federal  right  to  have  just  compensation  based  upon 
legitimate  proof  has  been  denied.  In  this  respect  the  verdict 
is  unjust  and  void.  {Broivn  v.  Sudneford,  44  Wis.  282,  28 
Am.  Rep.  582;  Oarvik  v.  Burlington  etc.  R.  Co.,  124  Iowa, 
691,  100  N.  W.  498;  GuU  v.  Whitcomb,  109  Wis.  69,  83 
Am.  St.  889,  85  N.  W.  142;  Cincinnati,  N.  0.  &  T.  Pac.  Ry. 
Co.  V.  Nolan,  161  Ky.  205,  170  S.  W.  650;  1  Thompson's 
Trials,  1st  ed.,  sec.  861.) 

The  trial  court  stated  to  the  jury  that  the  witness  McGraw 
was  prejudiced  against  the  plaintiff.  The  statement  was 
prejudicial  and  sufficient  in  itself  to  warrant  a  new  trial. 
{Beaumont  v.  Beaumont,  152  Fed.  55,  81  C.  C.  A.  251; 
Waldron  v.  Waldron,  156  U.  S.  361, 15  Sup.  Ct.  383,  39  L.  ed. 
453;  Washington  Oas  Light  Co.  v.  Lamsden,  172  U.  S.  534, 
19  Sup.  Ct.  296,  43  L.  ed.  543;  Throckmorton  v.  Holt,  180 
U.  S.  552,  21  Sup.  Ct.  474,  45  L.  ed.  663,  see,  also,  Rose's 
U.  S.  Notes;  State  v.  Shuff,  9  Ida.  115,  72  Pac.  664;  McKis- 
sick  v.  Oregon  etc.  Ry.  Co.,  13  Ida.  195,  89  Pac.  629 ;  Nave  v. 
McOrane,  19  Ida.  Ill,  113  Pac.  82 ;  Ooldstone  v.  Bustemeyer, 
21  Ida.  703,  123  Pac.  635;  State  v.  Jackson,  83  Wash.  514, 

145  Pac.  470;  Eckh4jrt  v.  Peterson,  94  Wash.  379,  162  Pac. 
551 ;  Edwards  v.  City  of  Cedar  Rapids,  138  Iowa,  421,  116 
N.  W.  323;38Cyc.l320.) 
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•   Argument  for  Respondent. 

John  P.  Gray,  James  A.  Wayne,  W.  P.  McNaughton  and 
W.  D.  Keeton,  for  Respondent. 

On  writ  of  certior^Mri  from  the  cupreme  court  of  the  United 
States  to  a  state  court,  the  entire  cause  is  brought  up  for 
review  and  determination.  (Fed.  Jud.  Code,  sec.  237;  U.  S. 
Comp.  Stats.  (1916),  sec.  1214  (compare,  also.  Fed.  Jud. 
Code,  sec.  240;  Comp.  Stats.,  sec.  1217,  governing  issuance  of 
writ  of  certiorari  from  United  States  supreme  court  to  va- 
rious circuit  courts  of  appeals) ;  Panaina  R.  Co.  v,  Napier 
Shipping  Co.,  166  U.  S.  280,  17  Sup.  Ct.  572,  41  L.  ed.  1004; 
Harriman  v.  Northern  Securities  Co.,  197  U.  S.  244,  25  Sup. 
Ct.  493,  49  L.  ed.  739 ;  Lutcher  etc.  Lumber  Co.  v.  Knight, 
217  U.  S.  257,  30  Sup.  Ct.  505,  54  L.  ed.  757;  Delk  v.  St. 
Louis  &  S.  P.  R.  Co.,  220  U.  S.  580,  31  Sup.  Ct.  617,  55 
L.  ed.  590;  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co., 
240  U.  S.  251,  36  Sup.  Ct.  269,  60  L.  ed.  629,  see,  also, 
Rose's  U.  S.  Notes.) 

When  there  is  some  evidence  to  sustain  each  of  the  ma- 
terial questions  upon  which  the  jury  is  bound  to  find  in 
order  to  support  a  verdict,  this  court  ought  not  to  disturb  the 
verdict  even  if  the  court  would  have  found  differently  on 
any  or  all  of  the  issues.  {Cox  v.  Northwestern  Stage  Co., 
1  Ida.  376;  Pleasants  v.  Famt,  22  Wall.  (U.  S.)  116,  22  L.  ed. 
780,  see,  also,  Rose's  U.  S.  Notes.) 

When  the  verdict  is  based  on  substantially  conflicting 
evidence,  this  court  will  not  disturb  such  verdict.  {Den- 
beigh  v.  Oregovr^W.  R.  &  Nav.  Co.,  23  Ida.  663,  132  Pac. 
112;  Montgomery  v.  Gray,  26  Ida.  583,  585,  144  Pac,  646; 
Beaton  v.  St.  Maries,  27  Ida.  638,  151  Pac.  996;  Tilden  v. 
Hubbard,  25  Ida.  677,  138  Pac.  1133;  Swanstrom  v.  Frosi, 
26  Ida.  79,  140  Pac.  1105.) 

A  servant  does  not  assume  a  risk  which  arises  from  the 
master's  negligence.  {Hawkins  v.  St.  Louis  &  S.  F.  R.  Co., 
189  Mo.  App.  201,  174  S.  W.  129 ;  Thornton  v.  Seaboard  Air 
Lim  Ry.,  98  S.  C.  348,  82  S.  E.  433;  Central  R.  R.  Co.  v. 
Colasurdo,  192  Fed.  901, 113  C.  C.  A.  379 ;  La  Mere  v.  Railway 
Transfer  Co.,  125  Minn.  159,  Ann.  Cas.  1915C,  667,  145  N.  W. 
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1068 ;  Louisville  &  N.  Ry,  Co,  v,  Stewart,  241  U.  S.  261,  36 
Sup.  Ct.  586,  60  L.  ed.  989 ;  Knauf  v.  Dover  Lbr.  Co.,  20  Ida. 
773,  12X)  Pac.  157.)       ' 

The  qnestion  of  whether  or  not  the  plaintiff  had'  assumed 
the  risk  would  be  for  the  jury.  {KaTumha  dk  Mich.  B.  R. 
Co.  V.  Kerse,  239  U.  S.  576,  36  Sup.  Ct.  174,  60  L.  ed.  448, 
see,  also,  Rose's  U.  S.  Notes;  Bolch  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  90  Wash.  47,  155  Pac.  422.) 

The  admission  of  experimental  evidence  is  a  matter  resting 
in  the  sound  discretion  of  the  trial  court.  If  the  evidence 
is  otherwise  admissible, — ^if  it  is  competent,  relevant,  ma- 
terial and  a  part  of  the  res  gestae, — the  action  of  the  trial 
court  in  admitting  it  will  not  be  reversed.  The  rule  is 
one  of  general  application;  it  does  not  depend,  in  personal 
injury  cases,  upon  the  particular  part  of  the  body  which  is 
to  be  examined,  but  is  a  principle  of  the  law  of  evidence 
depending  upon  the  admissibility  of  the  evidence,  and  not 
the  character  of  the  object  or  thing  to  be  examined.  (Green- 
leaf  on  Evidence,  16th  ed.,  c.  4,  sec.  13g;  Wigmore  on  Evi- 
dence, vol.  1,  sec.  445,  vol.  2,  sec.  1159,  vol.  4,  sec.  2180; 
3  Jones  on  Evidence,  sec.  403;  17  Cyc.  290  (2),  291,  294 
(E  and  F).) 

Such  evidence  has  always  been  held  proper  by  the  courts 
when  relevant  to  the  issue.  (Dunkin  v.  City  of  Hoqviam,  56 
Wash.  47,  105  Pac.  149;  Cook  v.  Danaher  Lumber  Co.,  61 
Wash.  118,  112  Pac.  245.) 

Defendant  consented  to  the  admission  of  such  evidence, 
and  the  entire  record  on  this  subject  presents  no  ruling  of 
the  trial  court  adverse  to  defendant,  no  exception  to  the 
admission  of  such  evidence,  and  therefore  nothing  for  this 
court  to  review.  (Palcher  v.  Oregon  S.  L.  R.  Co.,  31  Ida. 
93,  169  Pac.  298;  Labonte  v.  Dan)idson,  31  Ida.  644,  175  Pac. 
588.) 

Considering  the  nature  of  the  defendant's  injuries,  and 
the  fact  that  he  is  left  a  hopeless  cripple,  and  that  he  will 
doubtless  suffer  for  the  balance  of  his  life,  the  verdict  in 
this  case  was  not  excessive.     {Texa^-Mexican  Ry,   Co.  v. 
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Douglas,  73  Tex.  325,  11  S.  W.  333;  Wheeling  etc.  By,  Co, 
V.  Suhruriar,  22  Ohio  C.  C.  560 ;  LaJceshore  etc.  B.  v.  Starkey, 
18  Ohio  C.  C.  700;  Brown  v.  Sullivan,  71  Tex.  470,  10  S.  W. 
288 ;  Oraber  v.  Dvluth  8.  8.  &  A.  By.  Co.,  159  Wis.  414,  150 
N.  W.  489 ;  Foster  v.  Chicago  etc.  B.  Co.,  134  Iowa,  67,  111 
N.  W.  415;  8caUy  v.  W.  T.  Oarratt  <&  Co.,  11  Cal.  App.  138, 
104  Pac.  325;  The  Fullerton,  167  Fed.  1,  92  C.  C.  A.  463; 
Bodney  v.  St.  Louis  8.  W.  By.  Co.,  127  Mo.  676,  28  S.  W. 
887,  30  S.  W.  150;  Dougherty  v.  Missouri  B.  Co.,  97  Mo.  647, 
8  S.  W.  900,  11  S.  W.  251 ;  Walsh  v.  Winston  Bros.  Co.,  18 
Ida.  768,  111  Pac.  1090;  Moloney  v.  Winston  Bros.  Co.,  18 
Ida.  740,  111  Pac.  1080,  47  L.  R.  A.,  N.  S.,  634;  Denheigh 
V.  Oregon  W.  B.  &  Nav.  Co.,  supra;  Baanon  v.  Interstate 
Utilities  Co.,  31  Ida.  117, 170  Pac.  88.) 

Jn  all  cases  where  the  size  of  verdicts  has  been  questioned, 
the  court  has  considered,  as  a  question  of  prime  importance, 
the  likelihood  of  the  injured  person  being  subject  to  con- 
tinual pain  and  suffering  in  the  future.  (Perkins  v.  Sunset 
Tel.  &  T.  Co.,  155  Cal.  712,  103  Pac.  190.) 

The  instructions  are  to  be  taken  together,  and  read  as  a 
whole,  and  if  they  correctly  state  the  law  as  far  as  they  go, 
an  isolated  sentence  or  paragraph,  which  may  be  obscure,  in- 
complete or  indefinite,  or  an  instruction  which,  when  read 
alone,  might  mislead  a  jury  or  give  it  an  improper  under- 
standing of  the  law, , does  not  justify  a  reversal.  {Tarr  v. 
Oregon  Short  Line  B.  Co.,  14  Ida.  192,  125  Am.  St.  151,  93 
Pac.  957;  Just  v.  Idaho  Canal  etc.  Co.,  16  Ida.  639,  133  Am. 
St.  140,  102  Pac.  381;  Portneuf  etc.  Irr.  Co.  v.  Portneuf 
Irr.  Co.,  19  Ida.  483,  114  Pac.  19 ;  Kna^f  v.  Dover  Lumber 
Co.,  20  Ida.  773, 120  Pac.  157;  Breshears  v.  Callender,  23  Ida. 
348,  131  Pac.  15;  Quirk  v.  Sunderlin,  23  Ida.  368,  130  Pac. 
374;  TUden  v.  Hubbard,  25  Ida.  677,  138  Pac.  1133;  Osbom 
V.  Cary,  28  Ida.  89, 152  Pac.  473 ;  Bamon  v.  Interstate  Utilities 
Co.,  supra.) 

BUDQB,  J.— This  case  is  now  here  on  mandate  from  the 
iupreme  court  of  the  United  States,  reversing  the  former 
decision  of  this  court  {KimeU  v.  Chicago  etc.  B.  Co.,  31  Ida. 
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365,  171  Pac.  1136),  and  remanding  the  case  for  further 
proceedings  not  inconsistent  with  the  opinion  of  that  court. 
(248  U.  S.  552,  39  Sup.  Ct.  6,  63'  L.  ed.  8.) 

An  application  has  been  made  by  respondent  to  have  this 
court  tax  certain  alleged  costs,  to  wit,  $75.75,  paid  to  the 
clerk  of  this  court  for  a  certified  copy  of  the  record  for 
use  on  application  for  writ  of  certiorari  to  the  supreme  court 
of  the  United  States,  and  $299  paid  for  printing  transcript 
of  record  for  use  on  said  application. 

1%  is  claimed  that  these  items  are  taxable  under  subd.  3, 
rule  24  of  the  rules  of  the  supreme  court  of  the  United  States, 
which  is  as  follows : 

''In  cases  of  reversal  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  plaintiff  in  error  or  ap- 
pellant, unless  otherwise  ordered  by  the  court. 

"The  cost  of  the  transcript  of  the  record  from  the  court 
below  shall  be  a  part  of  such  costs,  and  be  taxable  in  that 
court  as  costs  in  the  case." 

Both  items  were  included  in  the  original  cost  bill  filed  in 
the  supreme  court  of  the  United  States,  and  were  rejected. 

It  is  urged  by  appellant  that  there  is  no  statute  of  this 
state  permitting  the  recovery  of  the  particular  costs  and  dis- 
bursements set  forth  in  the  memorandum,  and  that  costs  are 
not  recoverable  under  the  laws  of  this  state  in  the  absence 
of  a  statute  {Cronan  v.  District  Court,  15  Ida.  462,  98  Pac. 
614 ;  SchmeUel  v.  Board  of  County  Commrs,,  16  Ida.  32,  133 
Am.  St.  89,  17  Ann.  Cas.  1226,  100  Pac.  106,  21  L.  R.  A., 
N.  S.,  199),  or  rule  of  this  court  (Price  et  dl.  v.  Oarland, 
5  N.  M.  98,  20  Pac.  182),  but  I  am  of  the  opinion  that  re- 
spondent's right  to  have  the  items  presented  taxed  as  costs 
does  not  depend  upon  the  existence  of  any  statute  of  this 
state  or  rule  of  this  court.  His  right  to  recover  these  costs 
is  given  by  the  rule  of  the  supreme  court  of  the  United  States 
above  quoted,  and  this  court  is  merely  an  arm  of  that  court 
for  the  purpose  of  taxing  such  costs.  In  other  words,  the 
right  to  recover  the  items  as  costs  exists  by  virtue  of  the  rule 
of  the  supreme  court  of  the  United  States,  and  the  duty  of 
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this  court  to  tax  or  fix  the  amount  of  such  costs  exists  hy 
virtue  of  the  same  rule. 

Appellant  has  made  application  to  argue  the  assignments 
of  error  whi<jh  were  not  considered  by  this  court  in  arriving 
at  its  former  decision.  This  application  has  been  resisted 
by  the  respondent  upon  the  theory  that  the  whole  case 
went  to  the  supreme  court  of  the  United  States  on  the  writ 
of  certiorari,  and  that  its  decision  reversing  the  decision  of 
this  court  is  final  as  to  all  matters  involved  in  the  case  and 
that  nothing  now  remains  for  this  court  to  do  except  to  aflSrm 
the  judgment  from  which  the  appeal  has  been  taken.  Many 
authorities  have  beqn  cited  in  support  of  this  theory,  but  none 
of  them  appear  to  us  to  be  in  point.  Counsel  for  respond- 
ent in  their  brief  say : 

'*It  will  be  noticed  that  all  the  cases  we  have  cited  are 
cases  in  which  the  writ  of  certiorari  has  been  issued  to  a 
circuit  court  of  appeals,  rather  than  to  the  highest  court  of 
a  state  or  territory.  Comparison  of  the  two  acts,  however,  in- 
dicates no  reason  why  the  practice  in  the  consideration  and 
disposition  of  the  case  should  not  be  uniform  under  the  two 
acts,  .  .  .  .  " 

This  statement  clearly  indicates  the  error  into  which  coun- 
sel have  fallen.  The  two  acts  referred  to  are  sec.  237  of  the 
Federal  Judicial  Code,  36  Stat:  L.  1156,  as  amended  38  Stat.  L. 
790,  U.  S.  Comp.  Stats.  1916,  sec.  1214,  vol.  2,  p.  1580,  5  Fed. 
Stats.  Ann.,  2d  ed.,  723,  providing  for  writs  of  error  and 
certiorari  to  the  highest  court  of  a  state,  and  sec.  240  of  the 
Judicial  Code,  36  Stat.  L.  1157,  U.  S.  Comp.  Stats.  1916, 
sec.  1217,  vol.  2,  p.  1750,  5  Fed.  Stats.  Ann.,  2d  ed.,  854, 
providing  for  the  writ  of  certiorari  to  the  circuit  court  of 
appeals.  While  the  procedure  under  the  two  acts  is  identical, 
the  scope  of  review  exercised  by  the  supreme  court  of  the 
United  States  under  them,  respectively,  is  very  different. 
{Murdoch  v.  City  of  Memphis,  87  U.  S.  (20  Wall.)  590,  22 
L.  ed.  429,  see,  also,  Rose's  U.  S.  Notes.)  On  writ  of 
certiorari  to  the  circuit  court  of  appeals  the  supreme  court 
of  the  United  States  has  power  to  dispose  of  the  merits,  which, 
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however,  it  will  only  do  in  exceptional  cases  and  for  very  im- 
portant reasons,  the  usual  practice  being  to  correct  the  error, 
if  any  is  found,  committed  by  the  circuit  court  of  appeals 
and  remand  it  to  that  court  so  that  it  may  proceed  to  dis- 
charge its  duty  of  hearing  and  deciding  the  case  conformably 
to  law.  {Brown  v.  Fletcher,  237  U.  S.  583,  35  Sup.  Ct.  750, 
59  L.  ed.  1128,  see,  also,  Rose's  U.  S.  Notes.)  On  the  other 
hand,  however,  when  a  writ  of  certiorari  is  issued  to  the 
highest  court  of  a  state,  the  supreme  court  of  the  United 
States  is  not  concerned  with,  nor  does  it  have  jurisdiction  to 
dispose  of,  the  merits  except  in  so  far  as  they  relate  to  the 
federal  question  upon  which  its  jurisdiction  depends.  (St, 
Lauis  etc,  R,  Co.  v,  Taylor,  210  U.  S.  281,  28  Sup.  Ct.  616, 
52  L.  ed.  1061;  Waters-Pierce  Oil  Co.  v,  Texas,  212  U  S. 
86,  29  Sup.  Ct.  220,  53  L.  ed.  417,  see,  also,  Rose's  U.  S.  Notes.) 

In  the  former  opinion-  the  supreme  court  of  the  United 
States  said: 

**We  have  not  the  power  to  correct  mere  errors  in  the 
trials  in  state  courts,  although  aflSrmed  by  the  highest  state 
courts.  This  court  is  not  a  general  court  of  appeals,  with 
the  general  right  to  review  the  decisions  of  state  courts. 
We  may  only  inquire  whether  there  has  been  error  committed 
in  the  decision  of  those  federal  questions  which  are  set  forth 
in  sec.  709  of  the  Revised  Statutes  (now  sec.  237  of  the  Ju- 
dicial Code) " 

In  the  latter  case  that  court  said : 

**The  jurisdiction  of  this  court  to  review  the  proceedings 
of  the  state  courts,  as  we  have  had  frequent  occasion  to  de- 
clare, is  not  that  of  a  general  reviewing  court  in  error,  but 
is  limited,  to  the  specific  instances  of  denials  of  federal  rights, 
whether  those  pertaining  to  the  constitutionality  of  federal  or 
state  statutes,  or  to  certain  rights,  immunities,  and  privileges 
of  federal  origin,  specially  set  up  in  the  state  court,  and  de- 
nied by  the  rulings  and  judgment  of  that  court." 

Assignments  of  error  which  involve  no  federal  question 
cannot  be  reviewed  by  the  supreme  court  of  the  United  States 
under  Judicial  Code,  sec.  237.     {Central  Vermont  B,  Co,  v. 
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White,  238  U.  S.  507,  Ann.  Cas.  1916B,  252,  35  Sup.  Ct.  865, 
59  L.  ed.  1433,  9  N.  C.  C.  A.  265,  see,  also,  Rose's  U.  S.  Notes.) 

In  our  previous  opinion  we  conlSned  our  decision  expressly 
to  the  federal  question  involved,  and  held  that  respondent 
was  not  entitled  to  proceed  under  the  federal  employers' 
liability  act  because  he  was  not  engaged  in  interstate  com- 
merce. We,  therefore,  necessarily  left  undecided,  and  so 
stated,  other  important  errors  urged  on  the  appeal.  But  the 
supreme  court  of  the  United  States  held  that  respondent  was 
engaged  in  interstate  commerce  at  the  time  of  his  alleged 
injury  and  was  entitled  to  bring  his  action  under  said  act» 
and  has  remanded  the  case  to  this  court  by  its  mandate  for 
further  proceedings  not  inconsistent  with  its  opinion. 

Since  the  supreme  court  of  the  United  States  has  decided 
that  respondent  is  proceeding  properly  under  the  federal 
employers'  liability  act,  it  is  our  duty  to  consider  upon  the 
merits  the  errors  relied  upon  for  a  reversal  of  the  judgment 
This  procedure  is  in  ^conformity  with  the  authorities  already 
cited,  and  the  practice  pursued  in  oases  of  this  kind  by  other 
states.  (Ooodtitle  v.  Kibbe,  1  Ala.  403;  Oibson  v.  Chouteau, 
50  Mo.  85;  Harding  v.  Harding,  148  Cal.  397,  83  Pac.  434; 
Ettor  V.  City  of  Tacoma,  77  Wash.  267,  137  Pac.  820;  Simon- 
son  V:  Monson,  36  S.  D.  245,  153  N.  W.  1020;  St.  Louis,  I.  M. 
&  S,  R.  Co,  V,  McWhirter,  155  Ky.  301,  159  S.  W.  796.) 

Having  reached  the  conclusion  that  the  remaining  assign- 
ments of  error  are  here  for  decision,  we  shall  proceed  to  dis- 
pose of  the  points  raised. 

Appellant  contends  that  the  trial  court  erred  in  submit- 
ting the  question  whether  the  **  presence  of  the  tail  air-hose 
would  have  prevented  a  collision  with  the  dozer  with  such 
force  as  to  knock  and  jar  plaintiff  therefrom."  There  was 
evidence  tending  to  show  not  only  that  it  was  usual  and  cus- 
tomary to  equip  such  trains  with  a  tail  air-hose,  but  that  just 
prior  to  the  accident  the  two  work  trains  in  use  upon  this 
particular  work  were  so  equipped,  and  further  that  the  tail 
air-hose  was  designed  for  use  in  emergencies  and  that  by 
its  use  the  brakeman  could  stop  the  train  when  necessary. 
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without  signaling  the  engineer.  The  evidence  leaves  no  doubt 
that  the  particular  train  which  struck  the  dozer  at  the  time 
of  respondent's  injury  was  not  so  equipped,  and  the  testi-' 
mony  of  respondent  is  to  the  effect  that  he  did  not  know 
whether  it  was  or  not.  Although  the  evidence  offered  by 
appellant  was  to  the  effect  that  none  of  the  trains  engaged 
in  this  work  was  equipped  with  a  tail  air-hose,  and  also 
that  it  was  not  practical  to  so  equip  them,  it  is  clfear  from  the 
conflicting  nature  of  the  evidence  that  the  issue  of  the  tail 
air-hose  was  one  upon  which  the  jury  had  a  right  to  pass, 
and  the  court  committed  no  error  in  refusing  to  take  that 
issue  from  the  jury. 

Appellant  insists  that  the  court  should  have  directed  a 
verdict  for  the  reason  that  "eight  unimpeached  railroad 
men  proved  that  the  speed  of  the  train  did  not  exceed  four 
miles  an  hour  when  making  this  coupling."  The  testimony 
of  respondent  and  of  Lee,  who  was  also  working  on  the  dozer 
at  the  time  of  the  accident,  was  to  the  effect  that  the  train 
was  moving  at  a  speed  of  about  ten  miles  an  hour,  that  not- 
withstanding they  were  both  holding  on  to  portions  of  the 
dozer,  the  force  of  the  impact  was  such  as  to  break  their  hold 
loose,  respondent  being  thrown  between  the  cars.  A  witness 
for  appellant  testified  on  cross-examination  that  if  such  were 
the  fact,  the  train  was  moving  at  a  greater  speed  than  four 
miles  an  hour.  Here  again  the  conflicting  testimony  made  it 
necessary  for  the  jury  to  determine  the  fact. 

Appellant  also  urges,  if  we  understand  his  contention  cor- 
rectly, that  since  respondent  was  in  a  position  where  if  he 
had  looked  he  could  have  seen  at  what  speed  the  train  was 
coming,  that  he  did  not  do  so,  and  that,  therefore,  he  as- 
sumed the  risk  of  the  unusual  speed  at  which  the  train  was 
traveling.  We  are  unable  to  see  any  element  of  assumption 
of  risk  in  this  phase  of  the  case.  All  of  the  evidence  dis- 
closes, and  it  is  conceded  by  both  appellant  and  respondent, 
that  if  the  train  had  not  been  proceeding  at  to  exceed  a  speed 
of  four  miles  per  hour  the  appellant  would  not  have  been 
negligent^  but  that  any  speed  in  excess  of  four  miles  per 
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hour  would  be  a  negligent  and  careless  speed  at  which  to  at- 
tempt to  couple  on  to  the  dozer.  Respondent,  therefore,  had 
the  right  to  assume  that  the  coupling  would  be  made  at  a 
speed  of  not  to  exceed  four  miles  per  hour,  and  to  proceed 
with  his  duties  on  the  dozer  with  the  feeling  of  security  which 
that  assumption  would  give,  and  he  was  not  required  to 
turn  from  his  duties  for  the  purpose  of  determining  whether 
or  not  the  particular  coupling  would  be  negligently  attempted, 
and  by  omitting  to  do  so  he  assumed  no  risk  which  a  speed 
in  excess  of  fqur  miles  per  hour  would  entail.  Even  if  he 
had  looked  and  had  seen  at  what  speed  the  train  was  coming, 
that  would  not  bind  him  to  an  assumption  of  such  a  risk. 
The  position  which  he  then  occupied  left  him  no  choice  but 
that  of  protecting  himself  as  best  he  could  against  a  risk 
which  he  had  not  assumed  and  which  was  not  necessarily  or 
properly  incident  to  the  business. 

A  similar  <5ontention  that  respondent  assumed  the  risk  in 
the  absence  of  a  tail  air-hose  is  equally  untenable.  If  we  as- 
sume from  the  verdict  that  the  jury  found  that  it  is  usual 
and  customary  to  equip  work  trains  with  such  an  appliance 
and  that  the  absence  of  the  tail  air-hose  was  negligence, 
there  is  no  evidence  that  respondent  had  been  previously 
notified  that  this  particular  train  would  not  be  so  equipped, 
nor  is  there  anything  in  the  record  from  which  it  may  be 
inferred  that  respondent,  by  the  exercise  of  ordinary  care, 
should  have  ascertained  the  fact.  It  is  not  within  the  bounds 
of  probability  that  he  could  have  discerned  this  defect  a 
quarter  of  a  mile  distant,  at  which  he  first  observed  the  ap- 
proach of  the  train,  and  the  same  rule  of  law  which  gave 
him  the  right  to  assume  that  the  coupling  would  be  made 
at  the  usual  rate  of  speed  also  gave  him  the  right  to  assume 
that  the  approaching  train  was  equipped  with  the  customary 
safeguards.  Furthermore,  even  if  upon  the  approach  of  the 
train  he  could  have  discerned  that  it  was  not  equipped  with 
a  tail  air-hose,  he  could  not  be  said  to  have  assumed  that 
risk,  for  he  was  already  placed  in  a  dangerous  position,  aug- 
mented by  risks  as  to  which  he  was  not  advised  and  which 
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were  not  present  when  he  entered  into  the  employment  and 
assumed  his  duties  on  the  dozer.  By  driving  dowti  upon  him 
with  a  train  thus  defectively  equipped,  the  railroad  company 
could  not  enlarge  the  scope  of  the  risks  which  he  had  already 
assumed. 

Appellant  complains  of  the  instructions  which  the  trial 
court  gave  for  the  guidance  of  the  jury  in  the  event  they 
should  find  the  respondent  to  any  extent  guilty  of  contribu- 
tory negligence,  but  the  jury  found  specifically  upon  an 
interrogatory  submitted  that  appellant  was  entitled  to  no 
diminution  from  the  amount  of  damages  actually  sustained 
attributable  to  contributory  negligence,  a  finding  which  must 
in  the  very  nature  of  things  have  been  based  upon  the  further 
finding  by  the  jury  that  the  respondent  was  not  guilty  of 
contributory  negligence.  Without  passing  upon  the  suffi- 
ciency or  correctness  of  the  instructions  questioned,  it  is  clear 
that  from  this  state  of  the  record  no  error  appears  of  which 
appellant  may  complain.  The  point  is  controlled  by  the  rule 
aptly  expressed  by  the  supreme  court  of  the  United  States, 
as  follows: 

"Error  in  refusing  a  requested  instruction  does  not  re- 
quire a  reversal  of  the  judgment  where  the  jury,  by  its  spe- 
cific findings  of  fact,  distinctly  negatived  the  hypothesis  upon 
which  alone  the  instruction  was  based."  {KaruMoha  dk  Michi- 
gan By!  Co.  V.  Kerse,  239  U.  S.  576,  36  Sup.  Ct.  174,  60  L.  ed. 
448,  see,  also,  Rose's  U.  S.  Notes.) 

Error  is  predicated  upon  the  giving  of  the  following  in- 
struction: 

**You  are  instructed  that  if  you  find'  from  all  of  the 
evidence  of 'the  case  that  the  brakeman  Moody  and  the  en- 
gineer and  other  employees  on  the  train  at  the  time  of  the 
happening  of  the  accident  and  injury  to  the  plaintiff  in  this 
action  were  employed  by  the  defendant  company  as  such 
employees  upon  the  train  at  the  time  in  question  7  ch^irge 
you  that  the  defencUmt  company  is  bound  by  the  acts  of 
tach  of  such  employees  wifhvn  the  scope  of  Ms  employment 
and  authority  by  the  defendant  and  the  defendant  is  respon- 
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sible  for  any  ad  or  acts  of  negligeiice  of  sv^ik  employees  and 
if  either  or  an^  of  such  employees  was  ffuUty  of  amy  negli- 
gent action  or  conduct  as  such  employee  in  the  discharge  of 
his  duty  and  employment  ai  tJie  time  of  the  accident  the 
defendant  is  responsible  therefor  and  the  employee's  negli- 
gence in  respect  to  the  discharge  of  his  duties  as  stich  em' 
ployee  of  the  defendant  company  upon  the  said  train  in  ques- 
tion, if  awy,  VHis  the  negligence  of  the  defendant," 

It  is  urged  that  the  italicized  portion  of  the  foregoing  in- 
8tru<5tion  is  misleading  and  foreign  to  the  issues  involved,  and 
that  by  its  terms  the  jury  were  at  liberty  to  unearth  any  act 
against  any  employee,  call  it  negligence,  and  charge  it  to  the 
railroad  company,  and  to  base  its  verdict  on  acts  other  than 
the  two  specific  charges  of  negligence,  viz.,  the  absence  of  the 
tail  air-hose  and  the  excessive  speed  of  the  train.  When  this 
instruction  is  read  in  connection  with  instructions  Nos.  5  and 
14,  wherein  the  jury  was  told  that  the  appellant  would  be 
liable  to  the  respondent  for  damages  if  it  should  find  that  while 
engaged  in  interstate  commerce  he  was  injured  as  a  result 
of  the  negligence  of  appellant,  it  is  not  open  to  the  criticism 
offered  by  appellant.  The  purpose  of  the  instruction  was  to 
advise  the  jury  that  under  the  employers'  liability  act  the 
fellow-servant  doctrine  no  longer  obtains,  but  that  the  em- 
ployer is  liable  to  the  employee  for  injuries  caused  by  the 
negligence  of  other  employees  when  acting  within  the  scope 
of  their  employment.  Considering  the  instructions  as  a  whole, 
the  jury  was  not  misled  by  the  instruction  complained  of. 
(Taylor  v.  Lytic,  29  Ida.  546,  160  Pac.  942;  State  v.  Ward, 
31  Ida.  419,  173  Pac.  497 ;  Tyson  Creek  B.  B.  Co.  v.  Empire 
Mai  Co.,  31  Ida.  580, 174  Pac.  1004.) 

Error  is  also  predicated  upon  the  giving  of  the  following 
instruction : 

'*You  are  further  instructed  that  it  is  the  duty  of  defend- 
ant in  operating  its  said  train  and  cars  over  the  track  to  use 
reasonable  care  to  keep  a  lookout  ahead  and  if  said  defendant 
and  its  employees  in  charge  of  the  said  train  by  keeping  a 
lookout  could  have  seen  the  said  dozer  upon  the  track  and 
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the  plaintiff  thereon  in  ample  time  to  have  stopped  the  said 
train,  or  to  have  reduced  the  speed  of  the  train  so  as  to  make 
an  easy  coupling,  but  notwithstanding  such  facts  failed  to 
keep  such  lookout,  or  keeping  such  lookout  failed  to  reduce 
the  speed  of  the  train  so  that  an  easy  coupling  might  be  made 
and  that  by  reason  thereof  struck  the  train  with  great  and 
unusual  force  and  violence,  jarring  and  knocking  the  plain- 
tiff off  of  the  said  dozer,  then  the  defendant  was  guilty  of 
negligence." 

Appellant  contends  that  this  instruction  injected  a  new 
and  false  issue  into  the  case,  involving  the  last  clear  chance 
doctrine.  The  contention  is  unsound.  It  was  a  part  of  the 
trainmen's  duties  to  keep  a  lookout  in  the  direction  in  which 
they  were  going,  viz.,  toward  the  dozer  and  those  working 
thereon,  and  to  reduce  the  speed  and  to  see  to  it  that  when 
attempting  to  couple  on  to  the  dozer  the  train  did  not  strike 
it  with  great  or  unusual  force  or  violence.  Any  less  degree 
of  care  would  be  palpable  negligence  on  the  part  of  appel- 
lant.    The  instruction  was  properly  given. 

It  is  strenuously  insisted  by  appellant  that  certain  ex- 
periments and  examinations  which  were  made  on  and  of  the 
person  of  respondent  during  the  trial  in  the  presence  of  the 
jury  were  so  indecent  and  shameful  as  to  require  a  reversal 
of  the  case.  While  we  are  of  the  opinion  this  evidence  was 
properly  admitted  (Qreenleaf  on  Evidence,  16th  ed.,  chap.  4, 
sec.  13g;  Wigmore  on  Evidence,  vol.  1,  sec.  445,  vol.  2,  sec. 
1159,  vol.  3,  sec.  2180 ;  3  Jones  on  Evidence,  sec.  403 ;  17  Cyc. 
290,  291,  294;  Dunkin  v.  City  of  Hogmam,  56  Wash.  47, 
105  Pac.  149;  Cook  v.  Danaher  Lumber  Co.,  61  Wash.  118, 
112  Pac.  245),  it  should  be  observed  that  the  only  objections 
which  were  made  went  not  to  its  admissibility  but  to  the 
order  in  which  the  evidence  was  offered.  The  first  objec- 
tion, that  respondent  was  interfering  with  the  presentation 
of  appellant's  case,  was  sustained.  The  next  objection,  that 
the  evidence  was  not  proper  rebuttal,  was  acceded  to  by  re- 
spondent and  the  trial  court  permitted  the  latter  to  reopen 
his  case,  to  which  appellant  objected.    The  propriety  of  per- 
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mitting  respondent  to  reopen  rested  in  the  sound  discretion 
of  the  trial  court,  and  in  view  of  the  sharp  conflict  in  the 
evidence  upon  the  questions  to  which  the  experiments  were 
directed,  we  are  satisfied  that  the  trial  court  did  not  abuse 
its  discretion  in  this  regard,  {Oiffen  v.  City  of  Lewiston, 
6  Ida.  231,  55  Pac.  545 ;  HaU  v.  Jensen,  14  Ida.  165,  93  Pac. 
962;  Union  Sav.  etc.  Co.  v.  McClain,  23  Ida.  3-25,  130  Pac. 
84.) 

Moreover,  appellant's  counsel  while  objecting  upon  the 
ground  that  respondent's  examination  was  not  cross-examina- 
tion but  was  interfering  with  the  conduct  of  appellant's  case, 
stated:  "I  have  no  objection  to  the  examination  of  the  anus. 
I  did  not  object  to  it  and  do  not  object  now,  but  I  do  object, 
now  to  any  further  demonstration  here  to  confuse  the  jury." 
The  record  discloses  no  change  of  attitute  on  the  part  of  ap- 
pellant, except  as  to  the  objections  already  referred  to.  There 
is,  therefore,  no  merit  in  this  contention. 

Appellant  assigns  as  prejudicial  error  a  remark  of  the 
court  made  during  the  progress  of  the  trial.  Michael  McGraw 
was  a  witness  for  the  appellant,  and  in  the  course  of  his 
cross-examination  had  denied  that  he  felt  very  unkindly 
toward  respondent  Kinzell.  Respondent  was  called  in  re- 
buttal, and  on  his  direct  examination  the  following  occurred : 

"Q.  Did  you  see  that  man,  Mr.  McQraw,  there  any  placet 

*'A.  No,  sir,  he  was  not  there. 

**Q.  Did  you  discharge  McGraw  at  any  timet 

'*A.  I  did;  yes,  sir. 

*'Mr.  Korte:  I  object  to  that  as  not  rebuttal;  collateral 
issue  brought  out  on  cross-examination.  We  would  have  a 
right  to  again  try  that  issue  by  our  witnesses  as  to  whether 
he  was  there  or  not. 

**The  Court:  I  think  it  is  not  proper  rebuttal. 

**Mr.  Gray:  Question  of  interest.  He  denied  interest  in 
that  respect,  feeling  toward  this  witness. 

**The  Court:  He  showed  very  strongly  that  he  had  feeling 
against  Kinzell  while  upon  the  witness-stand 
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"Mr.  Korte:  I  think  your  honor's  remark  ig  very  pre- 
judicialy  and  want  to  except  to  it,  with  all  deference  to  the 
court." 

The  remark  of  the  court  was  erroneous.  Trial  courts' 
should  be  very  careful  to  make  no  remark  during  the  progress 
of  a  trial  having  a  tendency  to  express  the  court's  opinion 
as  to  the  credibility  of  a  witness,  or  as  to  the  weight  of  the 
evidence.  It  is  not  sufficient  cause  for  reversal  of  a  judgment 
that  an  erroneous  remark  of  the  trial  court,  during  the  pro- 
gress of  the  trial,  may  possibly  have  affected  the  verdict. 
{Br(nm  v.  Tvll  (Okl.),  164  Pac.  785;  First  Nat.  Bank  v. 
Yoeman,  17  Okl.  613,  90  Pac.  412.)  Considering  the  portion 
of  the  record  quoted  above,  in  connection  with  the  entire  rec- 
ord in  the  cause,  it  is  not  reasonably  probable  that  the  remark 
of  the  court  affected  the  verdict,  or  deprived  appellant  of 
any  substantial  right  The  court  subsequently  instructed 
the  jury:  '*You  are  the  exclusive  judges  of  the  credibility 
of  the  witnesses,  and  the  weight  to  be  given  the  testimony 
of  each  witness."  While  such  an  instruction  generally  would 
not  cure  the  injury  caused  by  a  remark  of  the  court  having  a 
tendency  to  give  its  opinion  as  to  the  credibility  of  a  wit- 
ness, or  as  to  the  weight  of  his  testimony,  we  are  of  the 
opinion  that  in  this  instance  prejudicial  error,  requiring  re- 
versal of  the  judgment,  was  not  shown. 

It  is  contended  that  the  verdict  is  excessive  and  that  the 
instructions  of  the  trial  court  relative  to  the  measure  of  dam- 
ages were  erroneous.  As  to  the  instructions,  appellant  ap- 
pears to  be  proceeding  upon  the  erroneous  theory  that 
respondent  would  only  be  entitled  to  recover  his  actual 
pecuniary  loss.  The  rule  is  well  settled  to  the  contrary, 
where  the  action  is  brought  by  the  injured  employee  himself, 
that  the  jury  may  take  into  consideration  in  assessing  the 
damages  the  pain  and  suffering  of  the  plaintiff,  his  mental 
anguish,  the  bodily  injury  sustained  by  him,  his  pecuniary 
loss,  his  loss  of  power  and  capacity  for  work  and  its  effect 
upon  his  future.  {Chesapeake  &  0,  E,  Co,  v,  Camahan,  241 
U.  S.  241,  36  Sup.  Ct.  594,  60  L.  ed.  979 ;  Michigan  Central  R. 
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V.  Vreeland,  227  U.  S.  59,  Ann.  Cas.  1914C,  176,  33  Sup.  Ct. 
192,  57  L.  ed.  417,  see,  also,  Rose's  U.  S.  Notes.) 

The  exhibition  of  respondent's  person  at  the  close  of  the 
trial  was  of  a  nature  to  strongly  excite  the  sympathies  of 
the  jury,  and  we  conclude  that  the  amount  of  the  verdict  was 
in  part  the  result  of  passion  and  prejudice.  The  respondent 
at  the  time  of  his  injuries  was  twenty-nine  years  of  age,  and 
had  an  expectancy  of  about  thirty-five  years,  his  average 
earnings  being  $150  per  month.  While  seriously  disabled, 
the  evidence  shows  that  he  still  possesses  some  earning  ca- 
pacity. We  conclude  that  a  verdict  for  $25,000  is  as  much 
as  the  evidence  in  the  case  will  justify.  That  sum,  if  put 
out  at  seven  per  cent  interest,  will  produce  a  yearly  income 
of  $1,^750.  This  income,  in  view  of  the  evidence,  is  compen- 
sation to  respondent  for  the  loss  of  his  earning  capacity. 
There  would  remain  the  principal  sum  of  the  judgment 
unimpaired,  which,  under  any  reasonable  view,  is  a  sufficient 
sum  to  compensate  him  for  his  pain  and  suffering,  mental 
anguish  and  bodily  injuries  sustained.  (McKemie  v.  North 
Coa$t  Colliery  Co,,  55  Wash.  495,  104  Pac.  801,  28  L.  E.  A., 
N.  S.,  1244.) 

We  have  carefully  gone  through  the  entire  record  and 
are  satisfied  that  no  error  has  been  presented  which  would 
justify  us  in  reversing  the  case. 

The  judgment  will  be  affirmed  to  the  extent  of  $25,000, 
together  with  respondent's  costs  in  the  district  court,  with 
interest  on  both  the  judgment  and  such  costs  from  the  date 
of  the  original  judgment  at  the  rate  of  seven  per  cent,  on 
condition  that  the  respondent  file,  within  30  days  after  the 
going  down  of  the  rermttiiur,  a  waiver  of  the  excess  of  $10,000, 
and  an  acceptance  of  the  judgment  as  thus  modified.  On 
failure  to  do  so  the  judgment  will  be  reversed  in  toto  and  a 
new  trial  granted.  (Moloney  v.  Wimston  Bros,  Co.,  18  Ida. 
740,  111  Pac.  1080,  47  L.  R.  A.,  N.  S.,  634;  Walsh  v.  Win- 
ston Bros.  Co.,  18  Ida.  768,  111  Pac.  1090;  Barter  v.  Stewart 
Mimng  Co,,  24  Ida.  540,  135  Pac.  68;  Kelly  v.  Lemhi  Irr.  & 
Orchard  Co,,  Ltd.,  30  Ida.  778,  168  Pac.  1076.)^  No  costs  are 
awarded  on  appeal  in  this  court 
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BICE,  J.,  Concurring. — ^I  concur  in  all  of  the  jforegoing 
opinion,  except  that  portion  referring  to  the  taxation  of  the 
items  of  costs  claimed  under  subd.  3,  rule  24  of  the  rules  of 
the  supreme  court  of  the  United  States.  In  that  portion 
of  the  opinion  I  do  not  concur. 

MORGAN,  C.  J.,  Dissenting. — ^The  negligence  of  appel- 
lant's employees,  alleged  in  the  complaint  and  relied  on  for 
recovery,  consisted  in  causing  the  train*  to  be  run  at  a  danger- 
our  speed  against  the  car,  referred  to  in  the  foregoing  opinion 
as  a  "dozer,"  causing  respondent  to  be  thrown  therefrom 
and  injured;  in  not  maintaining  a  proper  lookout  on  the 
front  of  the  train  as  it  was  being  pushed  along  the  track 
toward  respondent;  in  not  maintaining  a  brakeman  to  trans- 
mit signals  between  the  front  of  the  train  and  the  engine; 
in  not  maintaining,  on  the  front  car,  an  air-hose  and  valve  by 
means  of  which  the  train  could  be  stopped;  also  that  after 
respondent  was  knocked  otf  the  car  the  engineer  negligently 
and  carelessly  failed  to  apply  the  air-brakes,  by  reason  where- 
of respondent  was  pushed,  dragged  and  rolled  along  the 
track,  whereby  he  sustained  the  injuries  to  recover  damage 
for  which  he  sued. 

Instruction  numbered  4,  being  that  first  quoted  in  the  fore- 
going opinion,  advised  the  jury  that  appellant  was  respon- 
sible for  any  act,  or  acts,  of  negligence  of  its  employees  on 
the  train  and  *'if  either  or  any  of  such  employees  was  guilty 
of  any  negligent  action  or  conduct  as  such  employee  in  the 
discharge  of  bis  duty  and  employment  at  the  time  of  the 
accident  the  defendant  is  responsible  therefor  and  the  em- 
ployee's negligence  in  respect  to  the  discharge  of  his  duties 
as  such  employee  of  the  defendant  company  upon  the  said 
train  in  question,  if  any,  was  the  negligence  of  the  defend- 
ant." 

The  error  in  this  instruction  consists  in  not  confining  it  to 
acts  of  negligence  embraced  within  the  issues,  and  whicb 
resulted  in  respondent's  injuries,  and  the  same  criticism 
may  be  made  of  instructions  numbered  5  and  14,  relied  on 
in  the  foregoing  opinion  to  correct  it. 
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The  instructiong  given  in  this  case  cannot  be  sustained 
when  viewed  in  the  light  of  the  authorities  cited  in  the  opin- 
ion in  support  of  them.  The  entire  charge,  when  read  and 
considered  together,  permitted  the  jury  to  take  into  consider- 
ation and  to  base  its  verdict  on  any  ax;t,  or  acts,  of  negligence 
of  any  employee,  or  employees,  of  appellant  who  were  work- 
ing on  the  train  In  question,  whether  or  not  such  acts  were 
relied  on  by  respondent  for  a  recovery,  or  such  negligence 
caused  or  contributed  to  his  injuries. 

The  remark  of  the  presiding  judge,  reflecting  on  the  credi- 
bility of  appellant's  witness,  McGraw,  was  prejudicial  error. 
The  jury  could  not  do  otherwise  than  draw  the  inference 
therefrom  that  his  honor  was  convinced,  from  the  demeanor 
of  the  witness,  he  was  biased  and  prejudiced  and  that  his 
testimony,  with  respect  to  his  feeling  toward  respondent,  was 
false. 

After  finding  the  conduct  of  the  trial  judge  to  be  erroneous 
the  majority  of  the  court  observes:  ** Considering  the  por- 
tion of  the  record  quoted  above,  in  connection  with  the  entire 
record  in  the  case,  it  is  not  reasonably  probable  that  the 
remark  of  the  court  affected  the  verdict,  or  deprived  appel- 
lant of  any  substantial  right."  This  is  important,  if  true, 
but  I  am  unable  to  find  anything  in  the  record  which  tends 
to  correct  the  error,  nor  have  I  been  able  to  ascertain  what 
is  relied  on  to  render  the  remark  harmless,  though  I  have 
earnestly  sought  such  information  where,  if  it  exists,  it ' 
ought  to  be  found. 

The  danger  in  that  remark,  coming  from  the  source  it  did, 
is  apparent  when  viewed  in  the  light  of  the  entire  instruction, 
a  small  portion  of  which  has  been  quoted  in  the  opinion  ap- 
parently **in  mitigation  of  damages."  **You  are  the  ex- 
clusive judges  of  the  credibility  of  the  witnesses  and  of  the 
weight  to  be  given  to  the  testimony  of  each  witness.  You 
may  take  into  consideration  the  interest,  bias  or  prejudice 
of  any  witness,  if  such  interest,  bias  or  prejudice  exists,  the 
probability  or  improbability  of  the  testimony,  and  any  and 
all  other  facts  and  circumstances  in  evidence  which  in  your 
judgment  would  add  to  or  detract  from  the  credibility  of 
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the  witnesses  or  the  weight  of  their  testimony.  If  there  is  a 
conflict  in  the  testimony  you  must  reconcile  it,  if  you  can. 
If  not,  you  may  believe  or  disbelieve  any  witness  or  witnesses, 
according  as  you'  may  or  may  not  think  them  entitled  to 
credit.  If  you  believe  that  a  witness  has  knowingly  testified 
falsely  as  to  any  material  matter,  you  are  at  liberty  to  dis- 
regard the  entire  testimony  of  such  witness,  except  in  so  far 
as  he  may  be  corroborated  by  other  credible  evidence." 

By  the  erroneous  remark  the  presiding  judge  told  the  jury 
McQraw  showed  very  strongly  he  "had  feeling  against  Kin- 
zell," although  the  witness  had  testified  to  the  contrary.  In 
the  instruction  the  jury  was  told  it  might  take  into  considera- 
tion the  bias  and  prejudice  of  a  witness  as  a  fact  which  would 
tend  to  detract  from  his  credibility,  and  if  there  was  a  con- 
flict  in  the  testimony  which  it  could  not  reconcile,  it  might 
believe  or  disbelieve  any  witness,  according  as  it  might  think 
him  entitled  to  credit.  Furthermore,  if  it  believed  a  wit- 
ness had  knowingly  testified  falsely  as  to  any  material  mat- 
ter (and  the  jury  was  in  possession  of  the  views  of  his  honor 
on  this  point  with  respect  to  the  witness  McGraw),  it  was  at 
•liberty  to  disregard  the  entire  testimony  of  such  witness,  ex- 
cept in  so  far  as  he  might  be  corroborated  by  other  credible 
evidence. 

The  supreme  court  of  Iowa,  in  State  v.  PhUpot,  97  Iowa, 
366,  66  N.  W.  730,  said:  ''T^e  rule  seems  to  be  well  settled 
that  if  the  judge,  during  the  progress  of  the  trial,  makes 
remarks  in  the  presence  of  the  jury,  which  would  be  erro- 
neous and  prejudicial  had  they  been  embodied  in  the  formal 
charge  given  by  him  to  the  jury,  it  will  entitle  the  losing 
party  to  have  a  verdict  to  which  they  might  have  contributed 
set  aside." 

The  Texas  court  of  criminal  appeals,  in  Grihhle  v.  State 
(Tex.  Cr.),  3  A.  L.  E.  1096,  210  S.  W.  215,  said:  '*The  fact 
that  a  statement  of  the  court  as  to  the  importance  or  unim- 
portance of  testimony  is  stated  from  the  bench  would  often 
make  it  no  less  hurtful  than  if  contained  in  the  written 
charge.    The  trial  judge  is  to  the  jury  the  Lord's  Anointed; 
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his  language  and  his  conduct  have,  to  them,  a  special  and 
peculiar  weight.  •' 

The  rule  with  respect  to  prejudicial  remarks  by  the  pre- 
siding judge  in  the  presence  of  the  jury  may  be  gleaned  from 
the  following  quotations  from  the  opinions  of  justices  of  our 
court  written  during  the  quarter  of  century  last  past : 

''There  can  be  no  question  but  that  the  remarks  of  the 
court  were  not  only  improper,  but  were  manifestly  preju- 
dicial to  the  defendant,  and  constitute  reversible  error." 
{State  V.  Taylor,  7  Ida.  134,  61  Pac.  288.) 

'*It  is^  a  well-settled  principle  that  trial  courts  should  be 
guarded  from  any  expression  in  the  presence  or  hearing  of 
the  jury  that  can  in  any  way  be  construed  into  an  expression 
of  their  views  on  any  evidence  that  may  be  before  the  jury." 
{State  V.  Shuff,  9  Ida.  115,  72  Pac.  664.) 

''The  trial  court  must  avoid  remarks  that  tend  to  give  to 
the  jury  the  impression  that  counsel  is  asking  foolish  ques- 
tions and  trifling  with  the  court,  and  thus  create  prejudice." 
{Nave  V.  McGrane,  19  Ida.  Ill,  113  Pac.  82.) 

"It  is  a  well-recognized  fact  that  jurors  as  a  rule  are 
quick  to  discern  the  opinion  of  the  trial  court  as  to  the  guilt 
or  innocence  of  a  defendant,  or  his  opinion  as  to  the  truth- 
fulness of  a  witness,  and  if  a  juror  concludes  from  the  act 
or  suggestion  of  the  court  tl^at  it  disbelieves  a  witness,  it  is 
sure  to  have  a  prejudicial  effect  against  the  litigant  calling 
the  witness,  and  especially  is  this  true  where  public  feeling 
and  prejudice  run  rampant  against  a  defendant  charged 
with  a  horrible  crime."  {State  v.  Clark,  27  Ida.  48,  146  Pac 
1107.) 

Criticising  the  conduct  of  a  trial  judge  in  discussing  in 
his  instructions  the  credibility  of  the  defendant  as  a  witness, 
it  is  said:  "We  think  the  better  rule  for  the  court  to  follow 
is  not  to  single  out  any  special  witness  personally  and  burden 
his  testimony  with  any  suggestions  which  might  indicate  to 
the  jury  that  in  the  opinion  of  the  court  such  witness  was 
liable  to  testify  falsely And  the  giving  of  such  in- 
struction cannot  be  regarded  ajs  otherwise  than  erroneous." 
{State  V.  Rogers,  30  Ida.  259,  163  Pac.  912.)^ 
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The  testimony  of  McGraw  contradicted  that  of  respondent 
as  to  the  speed  of  the  train  and  as  to  what  the  latter  was 
doing  just  prior  to  the  accident,  and,  if  believed,  should  have, 
and  almost  certainly  would  have,  prevented, the  verdict  com- 
plained of. 

Since  those  responsible  for  the  foregoing  opinion  have 
found  the  remark  of  the  presiding  judge  to  be  erroneous,  be- 
cause it  reflected  on  the  credibility  of  the  witness  and  de- 
tracted from  the  weight  of  his  testimony,  and  since  they 
are  unable  to  find,,  or  at  least  to  point  out,  wherein  it  was 
cured,  and  in  view  of  the  importance  of  that  testimony,  it  is 
safe  to  say  a  justifiable  reason  for  the  conclusion  announced 
does  not  exist 


(June  9,  1920.)- 
ON   PETITION   FOB   REHEABING. 

BUDGE,  J. — ^Upon  petition  for  rehearing  our  attention 
has  been  called  to  the  statement  in  the  original  opinion  **that 
the  amount  of  the  verdict  was  in  part  the  result  of  passion 
and  prejudice." 

Since  the  meaning  we  intended  to  convey  has  been  appar- 
ently misunderstood,  we  desire  to  add  that  although  we 
cannot  say  that  the  rendition  of  the  verdict  in  favor  of 
respondent  was  the  result  of  passion  or  prejudice,  his  con- 
dition, observed  by  the  jury  during  the  exhibition  of  his 
person  at  the  close  of  the  trial,  was  such  as  naturally  to 
strongly  excite  the  sympathies  of  the  jury,  and  the  verdict 
was  doubtless  augmented  as  a  result  thereof. 

The  petition  for  rehearing  is  denied. 

Morgan,  C.  J.,  and  Bice,  J.,  concur. 
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(April  3,  1920.) 

BOISE  CITY  NATIONAL  BANK,  a  Corporation,  Respond- 
ent, V.  INDEPENDENT  SCHOOL  DISTRICT  No.  40 
OF  GOODING  COUNTY,  IDAHO,  Appellant. 

[18»  Pae.  47.] 

SOHOOL  DiSTBIGT — ^LlMITKD   INDEBTEDNESS — ^MANDAMUS. 

1.  A  common  school  district  maj  incur  indebtedness  during  any 
jear  in  an  amount  which  does  not  exceed  its  income  and  revenue 
for  that  jeajT. 

2.  When  an  independent  school  district  is  organized,  embracing 
territory  which  theretofore  had  been  organized  as  a  common  school 
district,  the  independent  school  district  is  subject  to  the  statutory 
obligation  to  assume  and  discharge  all  debts,  obligations  and  duties 
belonging  to  or  devolving  upon  the  former  common  school  district. 

3.  A  judgment  in  the  nature  of  a  writ  of  mandate,  entered  in 
an  action  against  persons  not  parties  thereto,  is  without  the  jurisdic- 
tion of  the  court  and  is  void. 

4.  A  complaint  which  does  not  allege  a  demand  and  refusal  to 
perform  the  particular  acts,  the  performance  of  which  it  is  sought 
to  compel  by  the  writ,  is  insufficient  to  support  a  judgment  in 
mandamu$. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Gooding  County.   Hon.  Wm.  A.  Babcock,  Judge. 

Action  for  debt.    Judgment  for  plaintiff.    Modified. 

Paul  S.  Haddock,  for  Appellant. 

'*In  addition  to  jurisdiction  of  the  parties  and  the  sub- 
ject matter  it  is  necessary  to  the  validity  of  a  judgment  that 
the  court  should  have  jurisdiction  of  the  question  which  its 
judgment  assumes  to  decide  or  of  the  particular  remedy  or 
relief  which  it  assumes  to  grant."  (23  Cyc.  684,  1073; 
Watkins  Land  Mortgage  Co.  v.  Mullen,  8  Kan.  App.  705,  54 
Pac.  921 ;  United  Stories  v.  Walker,  109  U.  S.  258,  3  Sup.  Ct. 
277,  27  L.  ed.  927,  see,  also,  Rose's  U.  S.  Notes;  12  Am.  & 
Eng.  Ency.  of  Law,  301.)  ^ 
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Under  constitutional  or  statutory  provisions  similar  to  ours 
the  obligations  of  each  year  must  be  paid  out  of  the  revenue 
for  that  year.  (San  Francisco  Oas  Co.  v.  Brickwedel,  62  Cal. 
641 ;  Scktvartz  v.  WUsdn,  75  Cal.  502,  17  Pae.  449 ;  McOowan 
V.  Ford,  107  Cal.  177,  40  Pac.  231 ;  Weaver  v.  San  Francisco, 
111  Cal.  319,  43  Pac.  972;  Higgins  v,  San  Diego,  131  Cal.  294, 
63  Pac.  470;  Tehxmia  County  v.  Sisson,  152  Cal.  167,  92  Pac. 
64;  La  Mar  Water  etc.  Co,  v.  La  Mar,  128  Mo.  188,  26  S.  W. 
1025,  31  S.  W.  756,  32  L.  E.  A.  157;  PurceU  v.  East  Grant 
Forks,  91  Minn.  486,  98  N.  W.  351;  O'NeU  Engineering  Co, 
V.  Incorporated  Town  of  Ryan,J32  Okl.  738,  124  Pac.  19; 
Campbell  v.  State,  23  Okl.  109,  99  Pac.  778.) 

Before  the  court  can  issue  an  order  directing  a  public 
board  to  make  a  tia  levy,  it  is  incumbent  upon  the  plaintiff 
to  allege  and  prove  the  existence  of  a  legal  duty.  {Clough  v, 
Curtis,  2  Ida.  523,  22  Pac.  8.) 

The  averments  of  the  party  applying  for  a  writ  of  man- 
danms  must  embrace  every  fact  to  entitle  him  to  relief  and 
it  must  negative  each  hypothesis,  inconsistent  with  his  right 
to  judgment.  {Board  of  Commissioners  v.  People,  16  Colo. 
App.  215,  64  Pac.  675.) 

W.  G.  Bissell,  for  Respondent. 

The  debt  sued  upon  is  valid.  {Butler  v.  City  of  Lewiston, 
11  Ida.  393,  83  Pac.  234.) 

**The  plain  intention  of  our  law  is  that,  when  parties  are 
once  in  court,  all  conflicting  claims  shall  be  settled  between 
them,  arising  out  of  the  subject  matter  involved  in  the 
issuea"  {Burke  Land  &  Live  Stock  Co.  v.  Wells,  Fargo  & 
Co.,  7  Ida.  42,  60  Pac.  87,  90.) 

RICE,  J.— During  the  school  year  1910-1911  Common 
School  District  No.  40  of  Lincoln  County  issued  certain  orders 
for  warrants  for  the  payment  of  the  services  of  teachers, 
janitors  and  school  wagon  drivers,  which  amounted  to  the 
sum  of  $2,773.58.  These  orders,  by  assignment,  became  the 
property  of  respondent     Thereafter,    the    district    became 
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Common  School  District  No.  40  of  Gooding  County.  (1913 
Sess.  Laws,  chap.  4,  p,  13,  sec.  16.)  On  April  17,  1913,  In- 
dependent* School  District  No.  40  of  Qooding  County  was 
organized,  embracing  the  territory  theretofore  included  in 
Common  School  District  No.  40  of  Qooding  County.  It  is 
admitted  that  the  total  income  of  Common  School  District 
No.  40  of  Lincoln  County  for  the  school  year  of  1910-1911 
was  $5,869.12,  and  that  the  valid  orders  for  warrants  drawn 
amounted  to  $5,647.84.  During  the  year,  however,  warrants 
for  the  previous  year,  amounting  to  $2,605.88,  were  paid  from 
this  income.  The  plaintiff  had  judgment,  from  which  this 
appeal  is  perfected. 

Art.  8,  sec.  3,  of  the  constitution  declares  that  any  in- 
debtedness or  liability  of  a  school  district,  exceeding  in  any 
year  the  income  and  revenue  provided  for  it  for  such  year, 
shall  be  void  unless  authorized  by  a  two-thirds  vote  of  the' 
electors  thereof,  provided  that  the  section  shall  not  be  con- 
strued to  apply  to  the  ordinary  and  necessary  expenses 
authorized  by  the  general  laws  of  the  state. 

B.  C,  sec.  609,  in  effect  at  the  time  of  the  creation  of  the 
indebtedness,  provides: 

**The  trustees  of  any  school  district  may  issue  orders  for 
warrants  for  the  payment  of  teachers  for  their  services  in 
teaching,  and  for  other  nfecessary  expenses  connected  with 
the  school,  whether  or  not  there  is  any  money  in  the  treasury 
to  the  credit  of  the  district  issuing  such  orders  for  warrants; 
Provided,  that  the  total  amount  of  such  orders  for  warrants 
shall  not  exceed  the  income  and  revenue  for  such  district  for 
such  year;  Provided,  further,  that  the  total  amount  of  such 
orders  for  warrants  shall  not  exceed  ninety-five  per  cent  of 
the  income  and  revenue  for  such  district  for  such  year,  until 
such  income  and  revenue  has  been  paid  into  the  treasury 
to  the  credit  of  the  district  issuing  such  orders  for  warrants." 

The  fact  that  certain  warrants,  issued  in  the  preceding 
year,  were  paid  out  of  the  revenue  collected  for  the  year 
1910-1911  cannot  affect  the  validity  of  the  indebtedness.  "We 
are  not  concerned  with  the  question  as  to  whether  or  not 
those  warrants  were  properly  paid. 
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From  the  stipulation  of  facts  it  appears  that  the  indebted- 
nesB  did  not  exceed  the  income  for  the  year  1910-1911,  nor 
did  the  orders  for  warrants  exceed  ninety-five  per  cent  of 
the  income  and  revenue  provided  for  the  district  for  that 
year.  The  indebtedness  was  valid,  and  the  orders  for  war- 
rants were  legally  issued. 

Upon  the  organization  of  Independent  School  District  No. 
40  of  Gooding  CJounty,  it  became  bound  by  the  statutory 
obligation  to  assume  and  discharge  all  debts,  obligations  and 
duties  belonging  to  or  devolving  upon  the  old  district  or 
districts.     (C.  S.,  sec.  840.) 

The  complaint,  though  perhaps  vague  as  to  theory,  states 
sufficient  facts  upon  which  to  predicate  the  judgment  in  this 
case. 

The  judgment,  among  other  things,  contains  the  following: 

**That  the  Board  of  Trustees  of  Independent  School  Dis- 
trict No.  40,  Gooding  County,  Idaho,  be  and  hereby  are 
ordered  to  pay  to  the  -said  plaintiff,  by  issuing  to  it  warrants 
therefor,  the  sum  of  $2,773.58,  together  with  interest  thereon 
at  the  rate  of  6%  per  annum,  amounting  to  the  sum  of 
$3,647.24. 

**That  the  said  district  and  the  said  members  of  the  Board 
of  Trustees  of  said  district  be  and  hereby  are  required  to 
levy  a  tax,  sufficient  to  discharge  and  pay  the  amount  of 
said  warrants  as  aforesaid." 

That  portion  of  the  judgment  quoted  above  cannot  be 
sustained.  In  so  far  as  it  is  directed  against  the  members 
of  the  board  of  trustees  the  same  was  rendered  without  juris- 
diction of  the  parties  and  was  therefore  void.  Furthermore, 
the  complaint  lacks  several  essential  averments  in  such 
actions.  Among  others,  the  necessary  allegations  of  a  demand 
and  refusal  to  do  the  things  ordered  to  be  done,  which  is  a 
prerequisite  to  a  writ  of  mandate,  are  not  stated  in  the  com- 
plaint. {Pfirman  v.  8v/^cess  Mming  Co.,  30  Ida.  468, 166  Pap. 
216.) 

The  judgment  against  appellant  for  the  sum  therein  speci- 
fied, with  costs,  is  affirmed.     The  remaining  portion  of  the 
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judgment  is  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  the  trial  court  to  modify  its  judgment  as  herein  in- 
dicated.   No  costs  awarded  on  this  appeaL 

Morgan,  C.  J.,  and  Budge,  J.,  concur. 


(April  10,  192(f.) 

STATE,  Respondent,  v.  CLAUDE  H.  ROBERTS,  Appel- 

lant. 

[188  Fac.  Sd5.] 

OftiMiNAL  Law — Pleading  and  Practice— Indictments  and  Informa- 
tions— ^IMPANEUNO  Grand  Jubt. 

1.  The  action  of  a  trial  judge  in  denying  a  motion  to  quash  an 
indictment  is  reviewable. 

2.  A  motion  to  sot  aside  an  indictment,  if  made  at  the  time  of 
arraignment,  may  be  made  for  any  cause  which  would  have  been 
good  ground  for  challenge,  either  to  the  panel,  or  to  an  individual 
grand  juror. 

3.  An  irregularity  in  the  procedure  whereby  a  grand  jury  is 
summoned  is  not  ground  for  quashing  an  indictment  found  by  it 
unless  prejudice  is  shown  to  have  been  thereby  occasioned  to  the 
substantial  rights  of  the  accused,  but  where  through  failure  to  con- 
form to  the  requirements  of  the  law  the  grand  jury  acquires  no 
legal  existence,  the  indictment  should  be  quashed,  upon  proper  mo- 
tion seasonably  made. 

4.  A  grand  jury  has  no  authority  to  inquire  and  present  un- 
less legally  impaneled,  and  an  indictment  found  by  sixteen  men, 
all  or  some  of  whom  have  been  summoned  by  the  sheriff  without 
legal  process  authorizing  and  directing  him  to  do  so,  is  subject  to 
motion  to  quash. 

APPEAL  from  the  District  Court   of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

4.     As  to   legality   of   grand   jury   not   selected    in   accordance   with 
statute^  see  notes  in  10  Azm.  Ca9 .  964;  Ann.  Cas.  1918A,  1080. 
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Argument  for  Appellant. 

Appellant  was  convicted  of  obtaining  money  under  false 
pretenses.    Reversed. 

Barber  &  Davison,  for  Appellant. 

*'The  general  rule  that  the  provisions  of  the  law  for  draw- 
ing and  summoning  jurors  are  directory  does  not  permit  one 
to  serve  on  a  grand  jury  where  his  name  was  substituted 
by  the  sheriflf  for  a  name  that  was  propeVly  drawn  from  the 
juiy-box."  {Siate  v.  Paramore,  146  N.  C.  604,  60  S.  B.  502, 
and  cases  cited.) 

"When  the  defendant  has  not  been  held  to  answer  before 
the  indictment,  he  may  move  to  set  it  aside  on  any  ground 
which  would  have  been  good  ground  for  challenge  either  to 
the  panel,  or  any  individual  grand  juror."  {People  v.  Free- 
land,  6  Cal.  96,  98;  People  v.  Beatty,  14  Cal.  566,  571 ;  People 
V.  Turner,  39  Cal.  370,  376.) 

**If  a  grand  jury  is  not  a  legally  organized  body  in  accord- 
ance with  the  requirements  of  law,  an  indictment  found  by 
it  will  be  of  no  force  and  will  be  quashed."  {Ex  parte 
Farley,  40  Fed.  66.) 

**  Where  a  person  who  is  regularly  drawn  is  falsely  per- 
sonated by  another  who  has  the  same  surname  and  is  sworn 
and  acts  as  a  member,  his  conduct  will  be  fatal  to  the  organi- 
zation of  the  grand  jury."    {Nixon  v.  Siate,  68  Ala.  535.) 

"One  of  the  essentials  to  a  valid  indictment  is  that  it  must 
be  found  by  grand  jurors,  who  are  qualified  to  serve,  and  if 
it  appears  that  one  or  more  who  have  found  an  indictment 
were  disqualified,  the  indictment  so  found  will  be  vitiated, 
if  objection  thereto  is  made  in  due  time.  {Crowley  v.  United 
States,  194  U.  S.  461,  24  Sup.  Ct.  731,  48  L.  ed.  1075,  see,  also, 
Hose's  U.  S.  Notes;  United  States  v.  Jones,  31  Fed.  725.) 

"The  incompetence  of  one  grand  juror  will  vitiate  the 
whole  proceedings,  no  matter  how  many  unexceptional  jurors 
joined  with  him  in  finding  the  bill."  {State  v,  Kennedy,  8 
Rob.  (La.)  590;  State  v.  Jones,  8  Rob.  (La.)  616;  Barney  v. 
State,  20  Miss.  (12  Smedes  &  M.)  68;  State  v.  Parks,  21  La. 
Ann.  251.) 
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Argument  for  Bespondent. 

*'The  court  can  acquire  no  jurisdiction  under  an  indictment 
void  by  reason  of  the  lack  of  legal  integrity  of  the  grand 
jury."     (Levy  v.  WUson,  69  Cal.  105,  10  Pac.  272.) 

T.  A,  Walters,  Former  Attorney  General,  Roy  li.  Black, 
Attorney  General,  and  James  L.  Boone,  Assistant,  for  Re- 
spondent. 

The  fact  that  the  name  of  oiie  member  of  the  grand  jury 
was  not  on  the  poll  list  would  not  prejudice  the  rights  of  a 
defendant  who  had  been  indicted  by  such  grand  jury. 
(Agnew  v.  United  States,  165  U.  S.  36,  17  Sup.  Ct.  235,  41 
L.  ed.  624,  see,  also,  Rose's  U.  S.  Notes;  Christopoido  v.  United 
States,  230  Fed.  788, 145  C.  C.  A.  98;  Breese  v.  United  States, 
203  Fed.  824,  122  C.  C.  A.  142;  Cross  v.  State,  63  Ala.  40; 
CammonweaUh  v.  Brown,  147  Mass.  585,  9  Am.  St.  736,  and 
note,  18  N.  K  587,  1  L.  R.  A.  620;  State  v.  Cooley,  72  Minn. 
476,  71  Am.  St.  502,  75  N.  W.  729;  HoUars  v.  State,  125  Md. 
367,  93  Atl.  970;  State  v.  Froiseth,  16  Minn.  313;  State  v. 
Bleekley,  18  Mo.  428 ;  Head  v.  State,  44  Miss.  731 ;  State  v. 
Jackson,  77  N.  H.  287,  90  Atl.  791;  State  v.  Lang,  75  N.  J.  L. 
502,  68  Atl.  210;  aflSrmed  in  U.  S.  supreme  court,  Lang  v. 
State  of  New  Jersey,  209  U.  S.  467,  28  Sup.  Ct.  594,  52  L.  ed. 
894,  see,  also,  Rose's  U.  S.  Notes;  State  v,  EoA^wood,  73  N.  C. 
437;  Staie  v,  Martin,  82  N.  C.  672;  State  v.  Wilcox,  104  N.  C. 
847,  10  S.  E.  453;  State  v,  Durham  F.  Co.,  Ill  N.  C.  658,  16 
S.  E.  231;  Huling  v.  State,  17  Ohio  St.  583/ State  v.  Lyles,  79 
S.  C.  114,  60  S.  E.  433 ;  State  v.  Krug,  12  Wash.  288,  41  Pac. 
126;  Kitts  v.  Swperior  Cinurt  of  Nevada  Co.,  5  Cal.  App.  462, 
90  Pac.  977.) 

Mere  irregularities  in  the  proceedings  by  which  a  grand 
juror  gets  on  the  panel  do  not  affect  the  legality  of  its  pro- 
ceedings, if  such  juror  is  not  personally  disqualified.  (Com- 
m^mwealih  v.  Brown,  147  Mass.  585,  9  Am.  St.  736,  and  note, 
18  N.  E.  587,  1  L.  R.  A.  620;  State  v.  Cooley,  72  Minn.  476, 
71  Am.  St.  502,  75  N.  W.  729;  United  States  v.  Mitchell,  136 
Fed.  896.) 

Defendant  has  not  been  injured  in  any  way  by  reason  of 
the  refusal  of  the  court  to  sustain  his  motion  to  quash  the 
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indictment  or  his  motion  in  arrest  of  judgment.  **  .... 
statutea  regulating  the  manner  of  making  juiy  lists  and  the 
selection  and  drawing  of  grand  jurors  are  frequently  held 

to  be  directory  merely  and  not  mandatory "    (20  Cyc. 

1306;  United  States  v.  Eagan,  30  Fed.  608;  UrUted  States  v. 
Nevin  et  oi.,  199  Fed.  831.)  ♦ 

'*As  quashing  is  a  discretionary  act,  error  does  not  lie  on 
its  refusal."  (Wharton's  Criminal  Procedure,' 10th  ed.,  sees. 
1314,  1315.) 

''Our  statute  relating  to  the  method  of  selecting  members 
of  the  grand  jury  is  directory  and  not  mandatory."  (Whar- 
ton's Crim.  Procedure,  10th  ed.,  sec.  1272.) 

VARIAN,  District  Judge.— On  March  25,  1915,  appellant 
was  indicted  by  the  grand  jury  of  Ada  coupty  for  the  crime 
of  obtaining  money  under  false  pretenses.  On  April  12, 1915, 
a  trial  was  had  and  resulted  in  a  verdict  of  guilty.  Judg- 
ment was  pronounced  May  4,  1915,  and  motion  for  a  new 
trial  made  and  overruled.  Appellant  appeals  from  the  judg- 
ment and  order  overruling  motion  for  a  new  trial. 

Appellant  contends  that  the  grand  jury  that  found  the  in- 
dictment in  this  action  lacked  legal  integrity,  first,  because  of 
the  lack  of  legal  residence  of  James  O.  Oreen,  one  of  the 
grand  jurors  sworn,  and,  second,  because  of  the  unauthorized 
summoning  of  the  said  James  G.  Green,  by  the  sheriff,  upon 
a  venire  drafting  "James  Green." 

The  poll  list  of  Ada  county  for  the  years  1912  and  1914 
contains  the  name  of  "James  M.  Green,"  age  21,  residing 
in  Boise  Precinct  No.  1,  and  the  name  of  "James  Green" 
residing  in  said  precinct.  The  name  "James  G.  Green,"  age 
60,  residing  in  Boise  Precinct  No.  4,  does  not  appear  upon 
the  poll  list.  James  Green  was  drawn  by  the  county  com- 
missioners and  placed  on  the  jury  list.  James  G.  Green's 
name  does  not  appear  on  the  jury  list.  James  Green  was 
drawn  to  serve  on  the  grand  jury  and  the  sheriff  summoned 
James  G.  Green,  who  qualified  as  a  grand  juror  and  served 
instead  of  James  Green,  who  was  drawn,  was  not  summoned, 
and  did  not  serve.    On  March  30,  1915,  the  date  set  for  the 
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taking  of  the  plea,  defendant  moved  to  quash  the  indictment 
upon  the  grounds  that  the  grand  jury  was  not  drawn  from 
the  qualified  electors  of  Ada  county;  that  it  was  not  com- 
posed of  16  qualified  electors;  that  it  was  not  composed  of 
16/  men  chosen  from  the  poll  lists  of  the  several  precincts 
of  Adt  county,  last  returned  to  the  board  of  county  com- 
missioners ;  that  there  was  chosen  as  a  member  of  such  grand 
jury  one  James  Qreen,  a  resident  and  elector  of  Ada  county, 
but  that  instead  of  such  James  Oreen,  one  James  Q.  Green, 
not  being  an  elector  of  said  county,  and  whose  pame  was  not 
on  the  poll  list  of  any  precinct  of  said  county  last  returned 
as  aforesaid,  was  by  the  sheriff  of  Ada  county  substituted 
for  and  in  the  place  of  James  Qreen,  elector  as  aforesaid; 
the  said  James  G.  Green  and  James  Green  being  entirely 
different  persons.  A  fifth  ground  to  the  motion  was  added 
charging  prejudice  of  the  grand  jurors,  but  as  no  evidence 
was  offered  in  support  thereof,  it  is  not  necessary  to  make 
note  of  it.  The  motion  to  quash  was  denied,  an  exception  al- 
lowed, and  the  proceedings  thereon  properly  preserved  by  bill 
of  exceptions,  allowed  by  the  trial  judge.  The  same  objec- 
tions to  the  indictment  were  presented  by  motion  in  arrest 
of  judgment,  after  verdict,  denied  by  the  court,  and  excepted 
to  by  the  defendant. 

The  evidence  taken  in  support  of  the  motion  to  quash  does 
not  conclusively  show  that  the  grand  juror,  James'  G.  Green, 
at  the  date  of  the  impaneling  of  the  grand  jury,  lacked  legal 
residence  in  Ada  county.  He  had  been  a  resident  of  Boise 
county  for  some  years  prior  to  February,  1914,  but  subse- 
quent to  that  date  had  resided  in  Boise  Precinct  No.  .4  of 
Ada  county,  although  nojt  on  the  poll  list. 

Counsel  for  respondent  has  cited  authorities  to  the  effect 
that  it  is  in  the  discretion  of  the  court  to  quash  an  indict- 
ment and  that  ordinarily  its  refusal  to  do  so  is  not  review- 
able. Such  does  not  seem  to  have  been  the  practice  in  this 
court.  {People  v.  Butler,  1  Idla,  231;  Terrtiory  v.  Staples, 
3  Ida.  35,  26  Pac.  166.)  In  these  cases  the  court  reviewed 
the  action  of  the  lower  court  in  denying  motions  to  quash 
indictments. 
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The  motion  to  quash  in  the  case  at  bar  is  substantially  what 
at  eomflnon  law  is  plea  in  abatement  (State  v.  Paraanore  et  at., 
146  N.  C.  604,  60  S.  E.  502),  and  the  lower  court  seems 
to  have  so  considered  it.  Testittiony  was  taken  orally  as  to 
the  status  of  the  grand  juror,  James  O.  Qreen,  on  the  .motion 
to  quash. 

It  does  not  appear  from  the  record  that  appellant  had  been 
held  to  answer  prior  to  the  finding  of  the  indictment,  and 
under  the  provisions  of  Rev.  Codes,  sec.  7730,  paragraph  4 
(C.  S.,  sec.  8863),  the  motion  to  set  aside  the  indictment,  if 
made  at  the  time  of  arraignment  (as  is  the  fact  here)  would 
lie  upon  any  ground  which  would  have  been  good  grouijd 
for  challenge,  either  to  the  panel  or  to  any  individual  grand 
juror.  A  challenge  to  the  juror,  James  O.  Green,  under  the 
facts  disclosed  by  the  record  should  be  sustained  under  Bev. 
Codes,  sec.  7609,  paragraph  1  (C.  S.,  sec.  8773). 

In  general  the  mere  irregularity  in  the  procedure  with 
regard  to  summoning  of  the  grand  jury  by  which  an  indict- 
ment is  found  is  not  ground  for  quashing  it,  unless  prejudice 
has  been  shown  to  have  been  occasioned  to  the  substantial 
rights  of  the  defendant  (22  Cyc.  419),  but  where. the  irregu- 
larity is  such  that  the  grand  jury  acquires  no  legal  existence, 
the  indictment  should  be  quashed.  (In  re  NichoUs,  5  N.  J.  L. 
539.) 

In  this  case  the  record  shows  that  all  of  the  preliminary 
requirements  of  the  statute  in  regard  to  selecting  the  jury 
list,  drawing  a  grand  jury  and  issuing  the  venire  to  the 
sheriff  have  been  substantially  complied  with  by  the  proper 
officers.  The  sheriflf  in  summoning  the  jurors,  drawn  pur- 
suant to  the  court's  order,  did  not  in  fact  summon  all  of  the 
persons  whose  names  were  certified  to  him  as  having  been 
drawn  as  grand  jurors.  Instead  of  James  Green,  drawn  as 
a  grand  juror,  he  summoned  one  James  G.  Green,  who  was 
not  drawn  as  a  grand  juror  and  whose  name  did  not  appear 
on  the  jury  list.  James  Green,  as  shown  by  the  evidence,  and 
James  G.  Green  are  different  persons.  James  G.  Green,  not 
selected  as  a  grand  juror,  was  sworn  as  one  of  the  16  mem- 
ben  of  the  grand  jury,    ^  the  grand  jury,  as  sworn,  con- 
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sisted  of  15  men  legally  drawn  atid  summoned  as  grand 
jurors,  and  James  G.  Green,  not  drawn  as  a  grand  juror,  and 
summoned  by  the  sheriff  without  any  authority.  The  statute 
requires  that  16  persons  shall  constitute  a  grand  jury.  (Eev. 
Codes,  sec.  3969;  C.  S.,  sec.  6546.)  The  grand  jury  as  con- 
stituted in  this  case  was  not  a  legal  grand  jury. 

An  indictment  found  by  a  grand  jury  summoned  by  the 
sheriff  without  process  will  be  quashed  on  motion.  ''A  grand 
jury  has  no  authority  to  inquire  and  present,  unless  legally 
impaneled.  The  sheriff  is  merely  an  executive  officer;  he 
executes  the  writs  that  are  directed  to  him.  They  are  hia 
authority  to  act,  and  his  guide  and  direction  how  to  act. 
Without  them  he  has  no  power.  His  authority  to  summon 
a  grand  jury  arises  only  from  the  command  of  the  precept. 
A  jury  summoned  without  it,  is  summoned  altogether  with- 
out legal  right.  Such  a  body  is  not  a  grand  jury.  It  has  no 
right  to  present,  nor  are  its  presentments  sufficient  to  put 
the  defendant  on  trial.*'     (In  re  NichollSf  supra.) 

In  the  Nicholls  case  the  sheriff  was  unable  to  produce  any 
authority  for  having  summoned  the  grand  jury  and  the  in- 
dictment was  quashed. 

It  is  a  good  plea  to  an  indictment  that  an  absent  grand 
juror,  regularly  drawn,  is  falsely  personated  by  another  per- 
son, who  has  the  same  surname,  and  who  is  sworn  and  acts 
as  a  member  of  the  grand  jury  in  the  place  of  the  absent 
juror.     (Nixon  v.  State,  68  Ala.  535.) 

The  facts  in  the  case  of  State  v,  Paramore  et  al.,  supra, 
were  almost  identical  with  those  of  the  instant  case. 

''In  this  case,  it  appears  that  the  sheriff  substituted  the 
name  of  William  McLawhom  for  that  of  Woodie  McLaw- 
hom.  The  name  of  the  former  was  not  on  any  scroll  in 
box  No.  1,  and  he  was  not  drawn  as  a  juror  by  the  com- 
missioners. The  sheriff,  under  the  circumstances  of  this  case, 
had  no  authority  of  law  for  substituting  the  one  person  for 
the  other  as  a  juror,  and  his  act  in  doing  so  was  of  course 
utterly  void.  William  McLawhom  was  not  a  duly  qualified 
juror  for  the  term  of  the  court  at  which  the  bill  of  indict- 
ment was  returned  by  the  grand  jury,  and  as  he  was  selected 
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and  served  as  a  grand  juror  for  that  term,  and  at  least  pre- 
sumably took  part  in  finding  the  bill,  the  grand  jury  was  not 
properly  constituted.  This  is  an  exception  to  the  general 
and  almost  universal  rule  that  the  provisions  of  the  law  for 
drawing  and  summoning  jurors  are  directory.  Here  there 
is  what  hss  been  called  a  positive  disqualification  of  one  of 
the  jurors — indeed,  William  McLawhom  was  not,  and  could 
not  be,  a  grand  juror,  and  the  grand  jury  was,  for  that 
reason,  illegally  impaneled  to  serve  as  the  accusing  body  in 
that  court."     {Siaie  v.  Paraniore  ei  al.,  suprcL.) 

Several  other  assignments  of  error  were  presented  and 
argued  to  the  court,  but  as  the  case  must  be  reversed  upon 
the  grounds  stated,  it  is  unnecessary  to  consider  them. 

For  the  reasons  we  have  noted  the  indictment  was  not  well 
found  and  the  motion  to  quash,  having  been  interpos^  in 
apt  time,  should  have  been  granted. 

The  judgment  is  reversed  and  the  cause  is  remanded  to  the 
district  court,  with  instructions  to  set  aside  the  judgment 
of  conviction  and  quash  the  indictment. 

Morgan,  C.  J.,  and  Bice^  J.,  concvr. 


(April  10,  1920.) 

GEORGE  H.  MOSELBY,  Respondent,  v.  THE  FIDELITY 
AND  DEPOSIT  COMPANY  OF  MARYLAND,  a  Cor- 
poration,  Appellant. 

[189  F^  862.] 

Attachment— SuMHONS — Defective  Seevice — Attachable  Tntebest— 
Bbcovebt  on  Attachment  Bond— Measure  of  Damages. 

1.  Any  defect  in  tke  flerviee  of  summons  is  cured  by  the  snbse* 
quent  appearance  and  answer  of  the  defendant. 

2.  Where  the  legal  title  to  attached  real  property  was  in  the 
United  States  at  the  date  of  the  levy,  and  the  equitable  title  was 
in  one  who  was  under  contract  to  convey  the  property  to  the  de- 
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fendant  in  the  attachment  suit  and  another,  th^  defendant  kad  an 
ettachable  interest  in  such  real  property. 

3.  Under  the  statute  of  this  state  one  a^inst  whom  an  attach- 
ment has  wrongfully  issued  is  entitled  to  recoTor  as  a  part  of  his 
damages  therefor  from  the  surety  on  the  attachment  bond  the  neces- 
sary expenses  incurred  by  him  in  defending  against  such  attach- 
ment. 

4.  Where  plaintiif  and  defendant  in  an  attachment  suit  wers 
both  nonresidents  of  the  state  at  the  date  of  the  commencement  ef 
the  action,  the  attachment  proceeding  alone  being  the  eifectiva 
cause  of  bringing  the  defendant  into  the  Idaho  court,  and  the  de- 
fendant haying  thereafter  been  compelled  to  try  the  case  on  its 
merits  in  order  to  purge  his  property  of  the  attachment  lien,  upon 
winning  suoh  suit  he  is  entitled  to  reoorer  from  the  surety  en  th« 
attachment  bond,  as  proper  damages,  his  necessary  expenses,  court 
eoets  and  attorney  fees  incurred  in  defending  the  attachment  suit. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.  Hon.  Charles  P.  McCarthy, 
Judge. 

Action  on  attachment  bond.  {Tudgment  for  plaintiff. 
A-ffirmed. 

Wyman  ft  Wyman,  for  Appellant. 

Where  an  attachment  is  dissolved  upon  motion,  the  weight 
of  authority  favors  the  rule  that  reasonable  attorney's  fees 
and  disbursements  incurred  upon  such  motion  are  properly 
recoverable,  although  there  are  many  cases  holding  the  con- 
trary. {Jacobus  V.  Monongahela  Nat.  Bank,  35  Fed.  395; 
Patton  V.  Oarrett,  37  Ark.  605;  Commonwealth  v.  Meyer,  170 
Pa.  380,  32  Atl.  1044;  First  Nat.  Bank  of  ChillicotJie  v.  Mc^ 
Swain,  93  S.  C.  30,  Ann.  Cas.  1914D,  809,  75  S.  B.  1106; 
Stringfield  v.  Hirsch,  94  Tenn.  425,  29  S.  W.  609.) 

Where  such  damages  €ire  allowed,  they  are  such  as  arise 
out  of  the  attachment  itself  and  do  not  include  fees  and  ex- 
penses incurred  in  defending  the  main  suit.  {White  v. 
Wyley,  17  Ala.  167;  Elmll  v.  Seattle,  8.  Fish  Co.,  2  Alaska, 

8.  Measure  of  damages  recoverable  for  wrongful  levy  of  writ  of 
attachment^  see  notes  in  68  Am.  St.  Sep.  267;  Ann.  Oto.  1915B,  1219. 
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617;  Johnson  v.  Farmers'  Bank,  4  Bush  (Ky.),  283;  TrapneU 
V.  McAfee,  3  Met.  (Ky.)  34,  77  Am.  Dec.  152;  McClure  v. 
Senaker  et  al.,  21  Ky.  Law  Rep.  360,  51  S.  W.  317;  Goodbar 
V.  Lindsley,  51  Ark.  380,  14  Am.  St.  54,  11  S.  W.  577;  HO- 
frich  V.  Meyer,  11  Wash.  186,  39  Pac.  455 ;  Drake  on  Attach- 
ments, sec.  176;  Shinn  on  Attachment  and  Oamishment, 
sec.  190,  p.  338;  Jo\nson  v.  Farmsrs'  Bank,  4  Bush  (Ky.), 
283;  Alexander  tx.  Jacoly,  23  Ohio  St.  358;  Wade  on  Attach- 
ment, 301.) 

This  is  true  even  where  jurisdiction  is  obtained  solely  by 
attaching  the  property  of  a  nonresident  defendant  who  sub- 
sequently appeared  and  defended  the  action.  {Oonzales  v. 
De  Funiak  Havana  Tobacco  Co.,  41  Fla.  471,  26  So.  1012; 
Frost  V.  Jordan,  37  Minn.  544,  36  N.  W.  713.) 

Only  those  damageii  can  be  allowed  that  are  the  proximate 
and  natural  result  of  the  attachment.  {Thompson  v,  Web- 
ber, 4  Dak.  240,  29  N.  W.  671;  StcUe  v.  Thomas,  19  Mo.  613, 
61  Am.  Dec.  680;  Floyd  v.  Anderson,  36  Okl.  308,  Ann.  Cas. 
1915A,  348,  IM  Pac.  249,  43  L.  B.  A.,  N.  S.,  788;  Elder  v. 
Kutner,  97  Cal.  490,  32  Pac.  563;  McDonald  v.  Feti,  49  C^ 
354;  Drake  on  Attachment,  sec.  175.). 

Martin  ft  Cameron,  for  Respondent. 

Where  trial  of  the  main  action  is  rendered  necessary  to 
dissolve  an  attachment,  the  expenses  of  the  trial  are  re- 
coverable by  the  attachment  defendant  in  an  action  on  the 
ettachpient  bond.  The  fact  that  the  attachment  defendant 
did  not  move  to  set  aside  the  writ  does  not  preclude  recovery. 
(Drake  on  Attachment,  sec.  176;  Straschlitz  v.  Unger,  153 
N.  T.  Supp.  118;  BaUnsky  v.  Gross,  72  Misc.  Rep.  7,  128 
N.  T.  Supp.  1062;  Epstein  v.  United  States  Fidelity  &  G. 
Co.,  29  Misc.  Rep.  295,  60  N.  Y.  Supp.  527.) 

Counsel  fees  incurred  in  defending  the  attachment  may  be 
recovered  on  the  attachment  bond  as  an  element  of  damages. 
{Plymouth  Gold  Min.  Co.  v.  United  States  Fidelity  Co.,  35 
Mont.  23,  10  Ann.  Cas.  951,  88  Pac.  665 ;  Wilson  v.  Root,  43 
Ind.  486;  TrapnaU  v.  McAfee,  3  Met.  (Ky.)  34,  77  Am.  Dec. 
152;   State  v.  McHdle,  16  Mo.  App.  478;   Territory  ex  ret. 
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Lyser  v.  Rindskopf,  5  N.  M.  93,  20  Pac.  180,  and  cases  cited; 
4  Cyc.  885 ;  Parish  v.  Van  Arsdale  etc.  Co.,  92  Kan.  286,  Ann. 
Gas.  1916B,  981,  140  Pac.  835;  Vesper  v.  Crane  Co.,  165  Cal. 
36,  130  Pac.  876,  L.  B.  A.  1915A,  541 ;  State  ex  rel.  Pinkley 
V.  Yount,  186  Mo.  App.  258,  172  S.  W.  431;  KennedA^  v. 
Meacham,  18  Fed.  312;  Miller  v.  Donovan,  13  Ida.  735,  13 
Ann'  Gas.  259,  92  Pac.  991 ;  Waples  on  Attachment  and  Gar- 
nishment, sees.  1027,  1033 ;  Bash  v.  Eowald,  27  Old.  462,  112 
Pac.  1125;  Van  SickU  v.  Franklin  (Okl),  162  Pac.  950.) 

VARIAN,  District  Judge.— Gharies  P.  Olaeser  filed  a  com- 
plaint  against  respondent  in  the  district  court  in  Lincoln 
county,  October  24,  1913,  and  on  the  same  day  filed  an  affi- 
davit for  attachment  and  undertaking,  with  appellant  as 
surety,  conditioned  as  provided  by  the  statute.  Both  Glaeser 
and  Moseley,  the  respondent,  were  residents  of  Chicago,  Illi- 
nois, at  the  time  the  attachment  was  brought.  The  grounds 
for  attachment,  as  appears  from  the  affidavit,  was  the  non- 
residence  of  the  defendant.  The  writ  issued  forthwith  and 
on  October  25,  1913,  was  levied  upon  "all  the  right,  title, 
claim  and  interest"  of  the  defendant  in  and  to  certain  real 
property  standing  in  the  name  of  Julia  N.  Olmstead  on  the 
records  of  Lincoln  county.  All  moneys,  etc.,  belonging  to  the 
defendant  in  the  First  National  Bank  of  Jerome  were  gar- 
nished. The  bank  answered  the  garnishment,  stating,  in 
effect,  that  it  held  in  escrow  certain  agreements  to  convey 
lands  to  one  Hall  and  the  respondent,  Moseley,  separate  par- 
cels to  each  and  separate  parcels  to  them  jointly;  that  the 
payments  under  said  agreements  had  not  been  made  and  the 
deeds  were  undelivered;  that  the  money  to  make  the  pay- 
ments had  been  deposited  by  Hall  in  the  escrow.  The  land 
attached  is  embraced  within  the  escrow  contracts  between 
Julia  N.  Olmstead  and  respondent  and  Hall. 

The  evidence  shows  that  the  initial  payments  on  the  pur- 
chase price  had  been  made  by  respondent  and  Hall,  the  notes 
and  mortgages  representing  the  deferred  payments  to  Mrs. 
Olmstead  had  been  executed  by  Moseley  and  Hall  and  their 
wives,  and  deposited  in  the  escrow  together  with  the  deeds  to 
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them  from  Mrs.  Olmstead.  While  the  usual  receiver's  findl 
receipt  had  been  issued  to  her,  Mrs.  Olmstead  had'  not  re- 
ceived patent  at  the  date  of  the  escrow  and  patent  did  not 
issue  until  January  24,  1914.  The  escrow  proceeding  was 
resorted  to  by  the  parties  for  the  protection  of  the  parties 
until  patent  should  issue. 

October  24,  1913,  summons  issued  and  was  returned  nn- 
served  October  27,  1913.  Plaintiff's  attorney  filed  affidavit 
praying  service  of  an  alias  summons  October  29,  1913,  and 
order  of  publication  made  by  the  clerk.  No  aUas  summons  in 
fact  ever  issued.  It  is  inferred  that  the  original  summons 
was  marked  ''Alias  Summons"  and  published.  On  December 
15,  1913,  respondent,  Moseley,  answered  to  the  merits  in  the 
attachment  action.  No  motion  to.  dissolve  the  attachment 
was  made. 

On  December  16,  1913,  Glaeser,  plaintiff  in  the  attachment 
suit,  acting  through  his  attorney  of  record,  and  the  First 
National  Bank  of  Jerome,  through  its  attorney,  entered  into 
a  stipulation  to  the  effect  that  the  money,  notes  and  mort- 
gages held  by  it  under  the  escrow  agreement  be  delivered  to 
Mrs.  Olmstead  under  said  escrow  agreement  and  that  the 
deeds  held  by  it  under  the  escrow  agreement  conveying  land 
to  George  H.  Moseley,  respondent  here,  be  recorded  by  the 
garnishee  in  the  county  recorder's  office;  that  the  deeds  to 
Hall  be  delivered  to  him;  and  the  money  paid  to  Mrs.  Julia 
Olmstead — all  in  case  the  parties  *' complete  and  fulffi"  the 
escrow  agreement.  It  was  further  stipulated  that  on  com- 
pletion'of  the  contract  and  distribution  of  the  money  and 
papers  and  recording  of  the  deeds  to  Moseley,  the  gar- 
nishee "be  released  from  any  and  all  liability  by  reason  of 
such  attachment  and  garnishment."  The  attachment  lien 
was  not  released  as  to  the  real  property.  On  the  same  date, 
December  16,  1913,  Hall  and  Moseley  conveyed  by  warranty 
deed  the  lands  contracted  from  Julia  N.  Olmstead  to  the 
JoHothan  Valley  Orchards  Company,  a  corporation.  Moseley 
testified  that  this  conveyance  was  made  subject  to  the  attach- 
ment lien  and  that  the  consideration  therefor  was  paid  in 
stock  of  the  corporation  issued  to  them  when  they  executed 
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the  deeds.  Respondent  Hall  and  one  Bewes  owned  all  of  the 
issued  stock  of  the  Jonothan  Valley  Orchards  Company  at 
that  date. 

On  October  13,  1914,  the  attachment  suit  was  tried  to  a 
jury  and  resuhed  in  a  verdict  for  the  defendant,  Moseley, 
and  judgment  was  on  that  date  entered  against  the  plaintiff, 
Glaeser,  in  respondent's  favor  for  his  costs  and  the  attach- 
ment discharged.  Later  demand  was  made  upon  appellant 
as  surety  on  the  attachment  bond  and  this  action  was  com- 
menced in  the  district  court  in  Ada  county,  which  resulted 
in  a  judgment  against  appellant  for  respondent's  traveling 
expenses,  court  costs  and  attorney  fees,  the  proximate  damages 
incurred  by  the  attachment  proceedings.  From  this  judg- 
ment appellant  appeals. 

Appellant's  first  contention  is  that  the  service  of  summons 
was  void  and  that  the  defendant  in  the  attachment  suit  (re- 
spondent here)  was  under  no  obligation  to  appear  and  de- 
fend the  action. 

No  grounds  existed  for  the  dissolution  of  the  attachment  on 
motion.  It  was  properly  and  legally  issued.  (G.  S.,  sec. 
6812;  Mason  v.  Lieuatten,  4  Ida.  415,  39  Pac.  1117.) 

Assuming  the  service  of  summons  to  be  void,  the  summons 
itself  was  not  void,  and  under  the  rule  announced  in  Riden^ 
laugh  V.  SandUn,  14  Ida.  472,  125  Am.  St.  175,  94  Pac.  827, 
the  writ  of  attachment  was  in  full  force.  By  subsequently 
appearing  and  answering  in  the  attachment  suit  any  defect 
in  the  service  of  summons  was  cured.     (C.  S.,  sec.  6671.) 

The  next  contention  is  that  the  attachment  proceeding 
created  no^  lien,  the  legal  title  to  the  attached  real  property, 
at  the  date  of  the  levy,  being  in  the  United  States,  the  equi- 
table title  in  Julia  N.  Olmstead,  who  had  contracted  to  sell 
and  convey  it  to  respondent  and  Hall,  who,  in  turn,  had  con- 
tracted to  convey  ii  to  Jonothan  Valley  Orchards  Company. 
The  conveyance  by  respondent  to  the  corporation  was  made, 
pursuant  to  contract,  after  the  levy  of  the  attachment,  and 
warranted  the  title.  At  the  date  of  the  levy,  respondent  and 
Hall  had  deposited  in  the  bank  the  money,  notes  and  mort- 
gages called  for  in  their  contracts  with  Julia  N.  Olmstead, 
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who  had  also  deposited  her  deeds,  all  to  be  delivered  when 
United  States  patent  to  the  lands  should  issue.  Had  the  pat- 
ent not  issued,  or  for  any  reason  the  United  States  had  re- 
fused to  grant  its  patent  to  Mrs.  Olmstead,  then  the  interest 
in  the  money  deposited  in  the  cash  payment  under  the  eon- 
tract  was  held  under  the  garnishment.  The  bank's  answer 
to  the  garnishment  shows  that  this  money  was  all  paid  by 
Hall  to  the  bank.  The  evidence  clearly  shows  that  respond- 
ent had  contributed  at  least  a  portion  of  this  cash  payment 
and  had  a  one^half  interest  in  the  Olmstead  deal.  The  at- 
tachment was  a  lien  upon  whatever  interest  respondent  had 
in  the  land.  In  the  event  the  contract  with  Mrs.  Olmstead 
was  fulfilled  the  attachment  was  a  prior  lien  upon  the  land 
conveyed  by  respondent  to  the  Jonothan  Orchards  Company, 
which  was  conveyed  subject  to  the  attachment  as  testified 
to  by  respondent.  The  stipulation  of  December  16,  1913, 
released  the  garnishment  in  case  the  contract  was  fulfilled 
with  Mrs.  Olmstead ;  if  it  were  not  fulfilled,  then  the  garnish- 
ment attached  to  the  interest  of  respondent  in  the  moneys  on 
d^osit  for  Mrs.  Olmstead. 

Respondent  had  an  interest  in  the  real  property,  at  the 
date  of  the  levy  which  was  subject  to  attachment.  If  that 
interest  never  ripened  into  title  he  still  had  an  interest 
in  the  purchase  money  that  was  subject  to  the  garnishment. 

Appellant's  third  contention  is  that  the  expense  of  trial 
and  attorney's  fees  in  defending  the  attachment  suit  upon 
its  merits  should  not  be  allowed  as  damages  in  an  action  upon 
an  attachment  bond. 

The  trial  court  allowed  respondent  damages  for  his  loss 
of  time  from  his  business,  his  traveling  expenses  in  making 
two  trips  to  Idaho  from  Chicago,  to  defend  the  attachment 
action  and  his  attorney's  fees  in  that  action,  the  amount 
having  been  stipulated  by  counsel  as  a  reasonable  attorney 
fee  for  the  services  rendered. 

The  undertaking  on  attachment  upon  which  this  suit  is 
brought,  is  ''to  the  effect  that  if  said  defendant  recover  judg- 
ment, or  if  the  attachment  be  wrongfully  issued,  the  said 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  said 
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defendant  and  all  damages  which  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding  the  sum  of  Fifteen  Hun- 
dred and  no/100  Dollars."  The  undertaking  follows  the 
wording  of  the  statute.     (C.  S.,  sec.  6781.) 

The  authorities  are  not  uniform,  but  we  conceive  the  weight 
of  authority,  in  jurisdictions  having  statutes  similar  to  ours, 
to  be  that  one  against  whom  an  attachment  has  wrongfully 
issued  is  entitled  to  recover  as  a  part  of  his  damages  for  the 
wrong,  the  expenses  which  he  incurred  in  defending  against 
such  attachment  (6  C.  J.,  p.  542,  sec.  1331),  and  that,  as  a 
general  rule,  expenses  incurred  in  the  defense  of  the  main 
action  in  which  the  attachment  issued,  are  not  recoverable 
(6  C.  J.,  p.  543,  sec.  1330),  but  when  a  trial  of  the  main 
action  is  necessary  to  vacate  the  attachment,  the  expenses  of 
trial  are  recoverable  against  the  sureties  on  the  attachment 
bond.  (Tyng  v.  American  Surety  Co.,  69  App.  Div.  137, 
74  N.  Y.  Supp.  502;  State  ex  rel  Pinkley  v.  Yount,  186 
Mo.  App.  258,  172  S.  W.  431;  Straschitz  v.  Ungar,  153 
N.  Y.  Supp.  118.) 

The  authorities  are  not  in  harmony  on  the  question  of 
the  right  to  recover  counsel  fees  expended  in  the  attachment 
suit  in  an  action  upon  the  undertaking.  The  preponder- 
ance of  authority  favors  the  rule  that  a  party  may  recover, 
as  damages  sustained  by  reason  of  the  wrongful  attachment, 
his  reasonable  counsel  fees  incurred  in  defending  against 
the  attachment  (6  G.  J.,  p.  543,  sec.  1334),  and  as  a  general 
rule  will  be  limited  to  services  rendered  in  connection  with 
the  attachment  itself  and  no  allowance  can  be  made  for  ser- 
vices  rendered  in  defending  the  principal  action.  (6  C.  J., 
p.  546,  sec.  1335.) 

An  exception  to  the  rule  arises  where  the  entire  defense 
to  the  main  action  merely  tended  to  show  the  wrongful  issue 
of  the  attachment  ( Union  Mill  Co.  v.  Premier,  100  Iowa,  540, 
69  N.  W.  876),  or  where  a  trial  of  the  principal  action  was 
necessary  to  dispose  of  the  attachment.  (Balvnsky  v.  Cross, 
72  Misc.  Rep.  7,  128  N.  Y.  Supp.  1062;  Tyngi  v.  American 
Surety  Co.,  and  State  ex  rel,  PinJUey  v.  Yount,  supra.)^ 
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Respondent  made  no  motion  to  dissolve  the  attachment  in 
the  principal  action.  Such  ^  motion  would  have  availed 
nothing  under  the  circumstances,  as  this  court  has  held  in 
Mason  v.  Lieuallen,  supra,  that  the  "only  ground  upon  which 
a  court  or  judge  is  authorized  to  discharge  an  attachment, 
under  the  statutes  of  Idaho,  is  that  the  writ,  has  been  'im- 
properly or  irregularly  issued.'  "  There  is  no  contention 
here  but  that  the  attachment  in  the  principal  action  was  prop- 
erly and  regularly  issued.  It  has  been  held  that  it  is  in- 
cumbent upon  the  defendant  to  show  that  he  has  made  all 
reasonable  efforts  by  application  to  the  court  to  vacate  the 
attachment  before  he  is  entitled,  to  recover  Ms  expenses  and 
attorney  fees  incurred  in  defense  of  the  attachment,  but  where 
it  appears  (as  in  this  instahce)  ''that  a  motion  to  vacate 
would  be  futile,  it  cannot  be  said  that  the  defendant  has 
failed  to  make  every  reasonable  effort  to  vacate."  {Balinsky 
V.  Gross,  supra,) 

The  plaintiff  and  defendant  in  the  attachment  suit  were 
both  residents  of  Chicago  at  the  date  of  the  commencement 
of  the  action.  By  coming  into  the  courts  of  this  stat§  to 
bring  his  action,  plaintiff  could  obtain  no  substantial  relief 
against  respondent  except  by  the  attachment  proceeding.  The 
attachment  proceeding  alone  was  the  cause  of  bringing  re- 
spondent into  the  Idaho  court  to  defend.  Having  been  com- 
X>elled  to  try  the  case  on  its  merits  in  order  that  he  might 
purge  his  property  of  the  attachment  lien,  he  should  recover, 
as  proper  damages,  his  necessary  expenses,  costs  and  at- 
torney's fees  in  defending  the  attachment  suit. 

The  judgihent  is  affirmed.  Costs  are  awarded  to  re- 
spondent. 

Morgan,  C.  J.,  and  Bice,  J.,  concur. 
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Pointy  Decided. 


(Apnl  8,  1920.) 

HELI5N  X.  McKENNA  and  FRANCES  PALMER  Mc- 
KENNA,  Appellants,  v.  LEO  P.  GRUNBAUM  and 
STUDEBAKER  BROTHERS  COMPANY  OF  UTAH, 
Respondents. 

[190   Pac.   919.] 

PLBimNO    AKD      PftAOnOl  —  NONSUTT  —  DAMAGES    FOB      PlBSONAL    In- 
JTWIS — OONTBIBUTOBy    NeOUOBNGB — ^LaNDLOBD    AND    TbNAMT. 

1.  A  motion  for  nonsuit  admits  th^  truth  of  plaintiff's  eri- 
denee  and  of  every  fact  which  it  tends  to  prove  or  which  could  be 
gathered  tTom  anj  reasonable  view  of  it,  and  he  is  entitled  to  the 
benefit  of  all  inferences  in  his  favor  which  the  jury  would  have 
been  justified  in  drawing  from  the  evidence  had  the  ease  been 
submitted  to  it. 

2.  Contributory  negligence  is  generally  a  question  of  fact  for 
the  jury,  and  only  becomes  one  of  law,  authorizing  a  nonsuit, 
when  the  evidence  introduced  on  behalf  of  the  plaintiff  is  reason- 
ably susceptible  of  no  other  interpretation  than  that  the  conduct 
of  the  injured  party  contributed  to  his  injury,  and  that,  because 
of  his  negligence  and  carelessness,  he  did  not  act  as  a  reasonably 
prudent  person  would  have  acted  under  the  circumstances. 

3.  It  is  the  duty  of  the  landlord  to  use  reasonable  care  to  keep 
an  elevator  which  remains  under  his  control  and  is  used  in  com- 
mon by  his  tenants,  or  by  himself  and  his  tenants,  in  as  safe 
condition  as  it  was  apparently  in  when  the  tenancy  began. 

4.  The  owner  of  leased  property,  in  the  absence  of  a  con- 
tract to  the  contrary,  is  not  bound  to  improve  or  repair  it,  but 
if  he  does  so  voluntarily,  he  may  be  liable  for  damages  result- 
ing from  lack  of  reasonable  care  in  so  doing. 

APPEAL  from  the  District  Court  of  the  Third  .Judicial 
District,  for  Ada  County.    Hon.  Charles  P.  McCarthy,  Judge, 

Action  for  damages.    Judgment  of  nonsuit.    Reversed. 

4.  For  authorities  passing  on  the  question  of  liability  of  land- 
lord for  injury  to  tenant  from  the  negligent  and  unskillful  manner 
in  which  the  repairs  are  made  by  the  landlord,  see  notes  in  34 
It.  B.  A.  830;  34  L.  B.  A.,  N.  8.,  806;  48  L.  &  A.,  K.  A.,  921; 
L.  B.  A.  1916D,  1227j  L.  B.  A.  191SE;  221« 
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J.  B.  Eldridge  and  Chas.  F.  Reddoch,  for  Appellants. 

On  motion  by  the  defendant  for  nonsuit  after  the  plaintiff 
has  introduced  his  evidence  and  rested  his  case,  the  defendant 
must  be  deemed  to  have  admitted  all  the  facts  of  which  there 
is  any  evidence  and  all  the  facts  which  the  evidence  tends 
to  prove,  and  the  evidence  must  be  interpreted  most  strongly 
against  the  defendant.  {McAlinden  v.  Si.  Maries  Hospital 
Asm.,  28  Ida.  657,  Ann.  Cas.  1918A,  380,  156  Pac.  115; 
Southern  Idaho  Conference  Assn.  etc.  Adventists  v.  Hartford 
Fire  Ins.  Co.,  26  Ida.  712,  145  Pac.  502;  Cidver  v.  Eehl,  21 
Ida.  595,  123  Pac.  301.) 

Where  a  landlord  makes  repairs,  even  though  he  is  under 
no  obligation  to  make  them,  he  is  liable  for  negligence.  (1 
Tiflfany,  Landlord  and  Tenant,  p.  607;  Stewart  v.  Cushing, 
204  Mass.  154,  90  N.  E.  545;  Colorado  Mortgage  &  Inv.  Co. 
V.  iJiaconUni,  55  Colo.  540,  136  Pac.  1039,  L.  R.  A.  1915B, 
364;  Broame  v.  New  Jersey  Conference  Campmeeting  Assn., 
83  N.  J.  L.  621,  83  Atl.  901;  Upham  v.  Head,  74  Kan.  17,  85 
Pac.  1017;  GUI  V.  Middleton,  105  Mass.  477,  7  Am.  Rep.  548; 
Wynne  v.  Haight,  27  App.  Div.  7,  50  N.  Y.  Supp.  187.) 

Where  a  landlord  undertakes  to  repair  a  defect  in  his 
premises,  it  is  negligence  not  to  repair  it  properly.  (WUcox 
V.  Hines,  100  Tenn.  538,  66  Am.  St.  770,  46  S.  W.  297,  41 
L.  R.  A.  278;  LipscJdtz  v.  Rapaport,  133  N.  Y.  Supp.  385; 
Salvetta  v.  Farley,  123  N.  Y.  Supp.  230;  Dicker  v.  Roossin,  136 
N.  Y.  Supp.  50;  Nash  v.  Webber,  204  Mass.  419,  90  N.  E.  872; 
Carlon  v.  City  Savings  Bank,  85  Neb.  659,  124  N.  W.  91; 
Finer  v.  Nichols,  175  Mo.  App.  525,  157  S.  W.  1023.) 

**Care  in  the  construction  and  maintenance  of  freight  ele- 
vators, while  not  as  exacting  as  the  rule  of  passenger  elevators, 
is  applied  with  full  force  under  the  reasonable  ordinary  care 
rule."     (1  Thompson  on  Negligence,  sec.  1081.) 

In  an  action  against  landlord  for  negligence  when  em- 
ployee of  lessee  was  killed,  evidence  held  to  show  landlord  was 
guilty  of  negligence  in  maintaining  elevator.  (La  Pray  v. 
Lavoris  Chemical  Co.,  117  Minn.  152, 134  N.  W.  313.X 
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# • 

In  an  action  for  injury  from  falling  upon  stairs  in  a  build- 
ing in  control  of  defendant  (tenant),  the  question  of  his 
knowledge  is  one  for  jury.  (Wheeler  v.  Sawyer,  219  Mass. 
103,  106  N.  E.  592.) 

The  tenant  (Studebakers)  had  possession  of  the  building 
and  retained  possession  of  the  elevator;  hence  they  are  liable 
for  any  defects  of  the  shaft  or  gates  for  that  reason. 
{ThonuLs  V.  Vannucci,  185  111.  App.  414;  Hamilton  v.  Ed- 
wards, 56  Pa.  Sup.  Ct.  403 ;  Alessi  v.  Fitzgerald,  217  Mass.  576, 
105  N.  E.  437,  L.  R.  A.  1916P,  1135.) 

Though  under  no  obligation  to  repair,  landlord  is  guilty 
of  negligence,  and  liable  for  injuries  if  he  rents  place  in 
dangerous  condition.  (KnigM^v,  Foster,  163  N.  C.  329,  79 
S.  E.  614,  50  L.  R.  A.,  N.  S.,  286;  Mueller  v.  Phelps,  159  lU. 
App.  590;  9  R.  C.  L.  1251.) 

The  evidence  was  certainly  sufficient  to  show  negligence. 
{Domush  V.  Abraham,  148  N.  Y.  Supp.  139,  140;  Pincus  v. 
Schlechter,  167  App.  Div.  361,  153  N.  T.  Supp.  67,  70.) 

The  question  of  contributory  negligence  was  for  the  jury. 
(Enga  V.  Smith,  82  Mich.  1,  21  Am.  St.  549,  146  N.  W.  21; 
Gordon  v.  Cummings,  152  Mass.  513,  23  Am.  St.  846,  25  N.  E. 
978,  9  L.  R.  A.  640 ;  Southern  Building  &  Loan  Assn.  v,  Lauy- 
son,  97  Tenn.  367,  56  Am.  St.  804,  37  S.  W.  86;  Hydren  v. 
Webb,  219  Mass.  542,  107  N.  E.  355.) 

Where  on  undisputed  facts  reasonable  and  fair-minded  men 
may  differ  as  to  the  inferences  and  conclusions  to  be  drawn, 
or  where  different  conclusions  might  reasonably  be  reached 
by  different  minds,  the  question  of  negligence  is  one  of  fact 
to  be  submitted  to  the  jury.  (Fleenor  v.  Oregon  Short  Line 
B,  B,  Co.,  16  Ida.  781,  102  Pac.  897;  Calkins  v.  Blackwell 
Lumber  Co.,  23  Ida.  128,  129  Pac.  435.) 

A,  A.  Praser  and  Chas.  M.  Kahn,  for  Respondent  Gmn- 
baum. 

The  law  is  well  settled  that  there  are  no  implied  covenants 
on  the  part  of  the  landlord  to  repair  the  premises  or  to  keep 
them  in  repair  unless  he  has  expressly  covenanted  to  do  so  by 
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hi8  lease.  (Russell  v.  Little,  22  Ida.  429,  433,  Ann.  Cas.  1914B, 
415, 126  Pac.  529,  42  L.  R.  A.,  N.  S.,  363;  Wilson  v.  Treadwell, 
81  Cal.  58,  22  Pac.  304  j  note  to  3  Ann.  Cas.  835.) 

In  the  absence  of  warranty  or  representation,  a  landlord 
is  under  no  duty  to  disclose  to  the  tenant  obvious  defects- in 
the  premises,  especially  where  there  is  an  equal  opportunity 
for  observation  on  the  part  of  each  party;  and  no  liability 
is  imposed  on  the  landlord  for  his  failure  to  make  known 
such  defects.  Hence  personal  injuries  suffered  by  the  ten- 
ant therefrom  are  not  recoverable  from  the  landlord;  (Ct7y 
of  Lewiston  v,  Isaman,  19  Ida.  653,  655,  115  Pac.  494 ;  Hatch 
v.  McGloud  Biver  Lumber  Co,,  150  Cal.  Ill,  88  Pac.  355; 
Rhoades  v.  Seidel,  139  Mich.  608,  102  N.  W.  1025;  Barron  v. 
Liedhff,  95  Minn.  474,  104  N.  W.  289;  Harpel  v.  Fall,  63 
Minn.  520,  65  N.  W.  913;  Land  v.  Fitzgerald,  68  N.  J.  L.  28, 
52  Atl.  229;  WMtehead  v.  Com^tock  &  Co.,  25  R.  I.  423,  56 
Atl.  446;  Baker  v.  MoeUer,  52  Wash.  605,  101  Pac.  231; 
Thompson  v.  Clemens,  96  Md.  196,  53  Atl.  919,  60  L.  R.  A. 
580;  Ames  v.  Bravdvold,  119  Minn.  521,  138  N.  W.  786.) 

The  trial  court  should  grant  a  nonsuit  where  the  allegations 
of  the  complaint  have  not  been  sustained,  and  in  the  case  at 
bar  the  nonsuit  was  granted  not  so  much  on  the  question  of 
facts,  but  on  the  questions  of  law*  involved.  {Elder  v.  Idaho- 
Wash.  Northern  Ry,  Co.,  26  Ida.  209,  141  Pac.  982 ;  Antler  v. 
Cox,  27  Ida.  517,  149  Pac.  731;  Oovre  v.  Storey,  17  Ida.  352, 
105  Pac.  794.) 

Hawley  &  Hawley,  for  Respondent  Studebaker  Bros.  Co. 

A  landlord  is  not  liable  for  injuries  resulting  from  obviously 
defective  premises,  known  to  be  so  by  the  tenant  at  the  time 
of  the  leasing;  the  tenant  assumes  the  risk  thereof,  and  the 
rule  of  caveat  emptor  applies.  (Note  to  Walsh  v.  Schmidt, 
34  L.  R.  A.,  N.  S.,  799 ;  note  to  Hines  v.  WUlcox,  34  L.  R.  A. 
824;  O'Mdlley  v.  Twenty-five  Associates,  178  Mass.  555,  60 
N.  E.  387;  Baum  v.  AUbom,  210  Mass.  336,  96  N.  E.  671; 
Lyon  V.  Buerman,  70  N.  J.  L.  620,  57  AtL  1009.) 

Za«lio,  VoL  88—4 
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Where  the  landlord  retains  control  of  a  freight  elevator 
used  in  common,  he  is  under  the  duty  to  maintain  it  in  the  con- 
dition in  which  it  existed  at  the  time  the  tenancy  began,  but 
is  not  bound  to  change  its  then  mode  of  construction,  or  to 
remove  the  obvious  sources  of  danger.  (Freeman  v.  Hunne- 
well,  163  Mass.  210,  39  N.  B.  1012;  8  Thompson,  Negligence 
(White's  Supp.),  sec,  1138;  Andrews  v.  WUUamson,  193  Mass. 
92,  118  Am.  St.  452,  78  N.  E.  ^37 ;  Mikkanen  v.  Safety  Fvmd 
Nat.  Bank,  222  Mass.  150,  109  N.  E.  889;  Flanagan  v.  Welch, 
220  Mass.  186,  107  N.  E.  979;  Ten  Broeck  v.  Deinhardt,  120 
App.  Div.  473, 105  N.  Y.  Supp.  59 ;  Woods  v.  Naumkeag  Steam 
Cotton  Co,,  134  Mass.  357, 45  Am.  Kep.  344;  Ward  v.  Blouin, 
210  Mass.  140,  96  N.  E.  61;  Green  v.  PearUtein,  213  Mass. 
360,  100  N.  E.  625 ;  Doyle  v.  Umon  Pac.  B.  Co.,  147  U.  S.  413, 
13  Sup.  Gt.  333,  37  L.  ed.  223,  see,  also  Rose's  U.  S.  Notes.) 

A  tenant  who,  with  full  knowledge  of  the  fact  that  a  gate 
to  a  freight  elevator  is  not  working,  knowing  that  the  elevator 
is  for  freight  only  and  that  when  used  for  freight  a  door 
must  be  opened  wide  and  thereby  the  presence  or  absence  of 
the  elevator  could  be  ascertained,  walks  hurriedly  into  the 
elevator  entrance  intending  to  use  the  elevator  for  passenger 
service,  and,  the  gate  being  up  and  the  elevator  absent,  falls 
into  the  shaft  and  is  killed,  is  guilty  of  contributory  negligence 
as  a  matter  of  law.  {Patterson  v.  Hemenway,  148  Mass.  94, 
12  Am.  St.  523,  19  N.  E.  15 ;  Amerine  v.  Porteous,  105  Mich. 
347,  63  N.  W.  300;  Everard  v.  City  of  New  York,  89  Hun,  425, 
35  N.  Y.  Supp:  315;  Hansen  v.  State  Bank  Bldg.  Co.,  100  Iowa, 
672,  69  N.  W.  1020;  McCarthy  v.  Foster,  156  Mass.  511,  31 
N.  E.  385;  Kennedy  v.  Fnederich,  168  N.  Y.  379,  61 N.  E.  642.) 

MORGAN,  C.  J.— On  February  24,  1915,  Prank  J.  Mc 
Kenna,  husband  of  Helen  A.,  and  father  of  Frances  Palmer 
McKenna,  was  killed  by  falling  down  an  elevator  shaft  in  a 
Ouilding  owned  by  Leo  P.  Grunbaum  and  leased  by  him,  in 
1909  and  1910,  to  Studebaker  Brothers  Company  of  Utah,  a 
corporation,  hereinafter  called  the  company. 

The  building  consisted  of  two  stories  and  a  basement  and, 
Qn  March  30,  1914,  the  company  leased  certain  rooms  on  the 


Digitized  by 


Google 


April,  1920.]        McKenna  v.  Gruxbauu.  51 

Opinion  of  the  Court — ^Morgan,  0.  J. 

* 

first  and  second  Aoofb  to  McKenna.  At  that  time  there  was 
no  entrance  to  the  freight  elevator  from  the  room  on  the 
first  floor  let  to  him  and  thereafter  used  as  a  garage.  It  was' 
stipulated  in  the  lease  that  McEenna  should  have  the  free 
use  of  the  elevator  for  carrying  heavy  freight  and,  until  the 
company  should  provide  an  entrance  from  the  room  ahove 
mentioned,  he  should  have  a  right  of  way  thereto  through  a 
portion  of  the  premises  retained  by  it.  The  instrument  also 
contained  an  option  that  McKenna  might,  at  a  future  time, 
lease  additional  space  in  the  building. 

The  entrance,  thereafter  constructed,  consisted  of  a  pas- 
sageway, wide  enough  for  an  automobile  and  five  or  six  feet 
long,  extending  from  the  garage-room  on  the  first  floor  to  the 
elevator.  There  was  also  an  entrance  from  a  room  on  the 
same  floor,  occupied  by  the  company,  and  its  employees  and 
those  of  McKenna  used  the  elevator  in  common.  These  en- 
trances were  equipped  with  doors  which  were  usually  closed 
in  winter  and,  there  being  no  artificial  light  therein,  the  shaft 
was  dark.  The  floor  of  the  entryway  leading  from  the  garage 
was  on  an  incline,  there  being  a  fall  of  eleven  and  a  quarter 
inches  from  the  door  to  the  shaft,  which  Orunbaum,  after  the 
accident,  caused  to  be  reconstructed  and  made  level. 

On  September  14,  1914,  Qrunbaum  caused  a  gate  to  be  in- 
stalled at  the  elevator  shaft  in  the  entrance  leading  from 
the  garage.  This  gate  was  four  and  a  half  or  five  feet  high 
and  as  long  as  the  entry  was  wide.  It  was  intended  to  work 
automatically,  in  slots  attached  to  the  walls,  in  such  a  way 
that  when  the  elevator  was  at  the  first  floor  the  gate  would  be 
up,  but  when  the  elevator  left  the  floor  the  gate  would  drop 
down  and  obstruct  passage  from  the  entry  into  the  shaft. 

Part  of  the  time  this  device  worked  satisfactorily  and  at 
other  times,  due  probably  to  the  material  from  which  it  was 
constructed  being  too  light  and  it  being  insufSciently  braced 
and  one  of  the  slots  which  had  not  been  properly  fastened 
to  the  wall  getting  sprung  out  of  position,  the  gate  would 
catch  and  hang,  and  when  the  elevator  was  at  the  second 
floor  the  gate  would  remain  suspended  so  far  above  the  first 
floor  that  it  would  leave  the  opening  in  the  shaft  unobstructed. 
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On  January  16,  1915,  the  company  leased  to  McKenna  the 
property  occupied  by  him  together  with  other  portions  of  the 
building.  At  that  time  the  lease  of  March  30,  1914,  was  in 
full  force,  with  more  than  four  years  yet  to  run,  and  it  is 
not  clear  whether  it  was  the  intention  of  the  parties  that 
the  new  lease  should  supersede  the  old  one  or  whether  it  was 
intended  to  continue  the  relation  of  landlord  and  tenant  then 
existing  in  force,  so  far  as  it  affected  the  part  of  the  prem- 
ises then  in  possession  of  the  lessee.  The  case  seems  to  be 
presented  on  the  theory  that  the  second  lease  supplanted  the 
first,  and  that  theory  will  be  adopted  for  the  purposes  of  this 
opinion. 

While  McKenna  conducted  a  garage  and  machine-shop 
business  in  the  building  in  question,  he  did  so  by  agents  and 
employees,  he  being  employed  elsewhere.  It  was  his  custom 
to  visit  the  premises  occasionally,  for  a  few  minutes  at  a  time, 
usually  early  in  the  forenoon  or  late  in  the  afternoon,  •  The 
record  does  not  disclose  that  he  was  in  the  elevator  on  more 
than  two  occasions,  once  a  month  or  more  before  and  again 
a  day  or  two  before  his  death.  On  these  occasions  the  gate 
was  not  working  properly  and  gave  trouble. 

On  one  or  two  occasions  an  employee  of  McKenna  com- 
plained to  the  company's  manager  that  the  gate  was  not  work- 
ing properly,  and  the  latter  promised  to  have  it  corrected. 
This  promise  was  communicated  to  McKenna  a  short  time  be- 
fore the  accident. 

On  the  morning  of  the  accident  McKenna  came  into  the 
garage  at  about  8  or  8:30  o'clock;  it  was  a  dark,  cloudy  morn- 
ing and  the  sliding  door  on  the  garage  wall  at  the  entr^ce 
of  the  elevator  shaft  was  partly  closed,  leaving  an  open  space 
about  two  and  a  half  or  three  feet  wide.  The  shaft  was 
dark,  the  elevator  was  at  the  second  floor,  and  the  gate  Was 
stuck  and  si^spended  near  the  ceiling.  McKenna  called  to 
a  companion,  who  had  accompanied  him  to  the  garage,  to 
come  with  him,  walked  rapidly  down  the  incline,  fell  down 
the  shaft  and  was  killed. 

The  lease  of  January  16,  1915,  after  describing  the  property 
let,  stating  the  term  for  which  it  was  to  run,  the  amount  of 
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rent  and  when  the  same  was  payable,  recites:  *'It  is  a  fur- 
ther consideration  of  this  lease  that  the  said  party  of  the  sec- 
ond part  [McKenna]  shall  have  the  free  use  of  the  elevator 
for  carrying  heavy  freight  up  to  the  machine-shop/'  There- 
after, as  theretofore,  the  employees  of  the  parties  used  the 
elevator  in  common  and  control  of  it  did  not  pass  from  the 
company.     (Ellis  v.  Waldron,  19  R.  I.  369,  33  Atl.  869.) 

After  introducing  evidence  tending  to  establish  the  fore- 
going facts  and  tending  to  prove  the  amount  of  damage  they 
suffered  by  reason  of  McKenna 's  death  appellants  rested. 
Respondents  moved  for  a  nonsuit,  which  was  granted,  and  a 
judgment  of  dismissal  was  entered. 

The  motions  for  nonsuit  were  based  on  a  number  of 
grounds,  all  of  which  have  been  considered,  but  only  two  of 
which  will  be  discussed:  First,  contributory  negligence,  in 
that  McKenna  walked  into  the  elevator  shaft  knowing  the  de- 
fective condition  of  the  gate;  second,  when  McKenna  leased 
the  premises  the  gate  was  defective  and  neither  of  the  defend- 
ants owed  him  a  duty  to  put  or  maintain  it  in  a  better  condi- 
tion than  it  was  when  his  tenancy  commenced. 

In  Donovan  v.  City  of  Boise,  31  Ida.  324,  171  Pac.  670, 
this  court  said:  "A  motion  for  nonsuit  admits  the  truth  of 
plaintiff's  evidence  and  of  every  fact  which  it  tends  to  prove 
or  which  could  be  gathered  from  any  refeisonable  view  of  it, 
and  he  is  entitled  to  the  benefit  of  all  inferences  in  his  favor 
which  the  jury  would  have  been  justified  in  drawing  from 
the  evidence  had  the  case  been  submitted  to  it." 

In  that  case  we  also  held:  ''Contributory  negligence 
....  is  generally  a  question  of  fact  for  the  jury  and  only 
becomes  one  of  law,  authorizing  a  nonsuit,  when  the  evidence 
introduced  on  behalf  of  the  plaintiff  is  reasonably  susceptible 
of  no  other  interpretation  than  that  the  conduct  of  the  in- 
jured party  contributed  to  his  injury,  and  that,  because  of  his 
negligence  and  carelessness,  he  did  not  act  as  a  reasonably 
prudent  person  would  have  acted  under  the  circumstances." 
(See,  also,  Snuth  v.  Oregon  Short  Line  B.  B.  Co.,  32  Ida.  695, 
187  Pac  539.)^ 
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Even  though  McKenna  knew  the  gate  had  not  been  in  work- 
ing order  a  day  or  two  before  his  accident,  it  cannot  be  said, 
as  a  matter  of  law,  he  was  guilty  of  negligence.  In  Davis  v. 
Pacific  Power  Co,,  107  Cal.  563,  48  Am.  St.  156,  40  Pac.  950, 
it  is  said:  "People  are  liable  to  lapses  of  memory  with  ref- 
erence to  f&cts  with  which  they  are  daily  confronted.  It 
would  be  for  the  jury  to  say  whether  such  lapse  of  memory 
was  negligence  taking  into  consideration  all  the  circum- 
stances." 

With  respect  to  the  second  proposition  it  may  be  said  that 
whether  or  not  there  was  evidence  which  should  have  been 
submitted  to  the  jury  as  to  the  liability  of  the  company  is  to 
be  determined  by  application  of  the  rule  that  it  is  the  duty 
of  the  landlord  to  use  reasonable  care  to  keep  an  elevator 
which  remains  under  his  control  and  is  used  in  common  by  his 
tenants,  or  by  himself  and  his  tenants,  in  as  safe  condition 
as  it  was  apparently  in  when  the  tenancy  began.  {Flanagan 
v.  Welch,  220  Mass.  186,  107  N.  E^  979;  Bogendoerfer  v. 
Jacobs,  97  App.  Div.  355,  89  N.  T.  Supp.  1051;  Ward  v, 
Blovdn,  210  Mass.  140,  96  N.  E.  61;  Greene  v.  Pearlstein,  213 
Mass.  360,  100  N.  E.  625;  Oles  v.  Dubinsky,  231  Mass.  447, 121 
N.  E.  405 ;  Andrews  v.  Williamson,  193  Mass.  92,  118  Am.  St. 
452,  78  N.  E.  737.) 

In  the  case  last  above  cited  it  is  said:  **The  phrase  *in 
such  condition  as  it  was  in  or  purported  to  be  in  at  the  time 
of  the  letting'  means  such  condition  as  it  would  appear  to  be 
to  a  person  of  ordinary  observation,  and  has  reference  to  the 
obvious  condition  of  things  existing  at  the  time  of  the  letting." 

The  gate  was  a  mechanical  device  which  worked  satisfac- 
torily at  times  and  at  other  times  it  did  not.  It  is  true  a 
casual  observer  could  see  how  it  was  constructed  and  the  ma- 
terial of  which  it  was  built,  but  if  we  are  to  conclude  from 
this  he  would  be  bound  with  notice  of  its  defects,  we  must 
also  conclude  its  builder  knew  it  could  not  be  relied  on  to 
work  when  he  built  it,  for  no  one  could  be  more  familiai^  with 
its  material  and  construction  than  was  he. 

Although  there  is  evidence  in  the  record  from  which  it  may 
be  said  to  be  established  that  McKenna  knew  the  gate  had 
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failed  to  work  on  one  occasion  before  the  lease  was  made,  it 
does  not  follow  the  jury  was  bound  to  find  he  had  knowledge 
of  its  defective  condition.  There  is  also  evidence  which 
would  justify  the  conclusion  it  would  have  required  an  ex- 
periment or,  perhaps,  a  series  of  experiments,  to  have  dis- 
"  covered  the  real  condition  of  that  gate  at  the  time  the  lease 
was  entered  into  and  the  question  of  whether  it  would  or  not, 
as  well  as  whether  a  reasonably  prudent  person  situated  as 
McKenna  was  at  the  time  would  have  made  such  experiments, 
if  they  were  necessary,  in  order  to  discover  whether  or  not 
defects  existed,  should  have  been  submitted  to  the  jury. 

There  is  nothing  in  the  leases  from  Orunbaum  to  the  com- 
pany which  obligated  him  to  improve  the  premises  or  keep 
them  in  repair,  and  he  was  not  bound  to  do  so  by  reason  of  his 
owneDBhip  of  the  building,  but,  having  voluntarily  con- 
structed the  gate,  if  the  jury  should  find  the  death  of  Mc- 
Kenna resulted  from  lack  of  reasonable  care  in  its  construc- 
tion, and  that  the  latter  did  not  have  notice  of  its  defects 
when  he  entered  into  the  lease  and  was  free  from  contributory 
negligence  at  the  time  of  the  accident  which  resulted  in  his 
death,  it  would  be  justified  in  finding  a  verdict  against  the 
former.  (GUI  v.  MiddLeion,  105  Mass.  477,  7  Am.  Rep.  548; 
Oregor  v.  Cody,  82  Me.  131,  17  Am.  St.  466,  19  Atl.  108; 
Wertheimer  v.  Saunders,  95  Wis.  573,  70  N.  W.  824,  37 
L.  B.  A.  146 ;  Barman  v.  Spencer  (Ind.) ,  49  N.  E.  9,  44  L.  R.  A. 
815;  Horton  v.  Early,  39  Okl.  99,  Ann.  Cas.  1915D,  825,  134 
Pac.  436,  47  L.  R.  A.,  N.  S.,  314;  Peerless  Mfg,  Co.  v.  Bag- 
Uy,  126  Mich.  225,  86  Am.  St.  537,  85  N.  W.  568.  53  L.  R.  A. 
285.)  He  could  not  exctise  want  of  care  in  constructing  the 
gate  on  the  ground  that  it  was  the  duty  of  the  company  to 
make  and  keep  the  elevator  safe.  {Poor  v.  Sears,  154  Mass. 
539,  26  Am,  St.  272,  28  N.  E.  1046.) 

The  judgment  is  reversed  Costs  are  awarded  to  ap- 
pellants. 

lUce,  J.,  concurs. 

Budge,  J.,  did  not  sit  with  the  court  nor  participate  in  the 
opinion* 


Digitized  by 


Google 


56  Rabido  v.  Purby.  [33  Idaho, 


PointB  Decided. 


(June  26,  1920.) 
ON  PETITION  FOR  REHEARING. 

MORGAN,  C.  J. — Respondents  have  filed  petitions  for  re- 
hearing, which  are  denied.  They  contain  suggestions,  how- 
ever, which  prompt  the  following  addendum  to  the  foregoing 
opinion : 

There  was  evidence  that  the  defective  condition  of  the  gate 
was  brought  to  the  attention  of  the  manager  of  the  company; 
that  he  promised  to  repair  it,  and  that  the  promise  was  com- 
municated to  deceased  shortly  prior  to  the  accident  which  re- 
sulted in  his  death.  The  question  of  whether  or  not  the 
promise  was  so  made  and  communicated  was  one  for  the  jury, 
and  that  evidence  should  have  been  submitted  to  it  to  be  con- 
sidered in  connection  with  the  defense  of  contributory  negli- 
gence. 

There  is  no  merit  in  the  contention  that,  at  the  time  of  the 
accident,  McEenna  was  a  trespasser. 


Bice,  J.f  concurs. 


(April   12,   1920.) 

MARY  RABIDO  and  JOSEPH  RABIDO,  Respondents,  t. 
SHERMAN  FUREY,  Appellant. 

[190  Pac.  73.].      ' 

WATEBS    and    WATBSCOUttSES — APPLICATION — PeBMIT— SOUKOB    0»    SUP- 
PLY— ^Appbopeiation — Natubal  Channel. 

1.  BighU  acquired  under  a  water  license  are  confined  to  the 
water  described  in  the  application. 

2.  One  who  diverts  water  from  the  ditch  of  another  ag^ainst 
the  will  and  without  the  consent  of  the  latter  cannot  therebj 
initiate  a  water  right 


Digitized  by 


Google 


April,  1920.]  RABnx)  v.  Furbt.  »  57 

Argument  for  Respond<ent8. 

3.  Wbere  a  water  right  is  dependent  upon  appropriation 
rather  than  application  for  a  permit,  priority  depends  on  ap- 
plieation  of  the  water  to  a  beneficial  use,  not  on  date  of  com- 
mencement of  construction  of  diversion  works. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Blaine  County.    Hon.  F.  J.  Cowen,  Judge. 

Suit  to  determine  priority  Do  the  right  to  use  the  water  of 
Jagles  Springs.    Judgment  for  plaintiffs.    Modified. 

Hawley  &  Hawley  and  0.  W.  Worthwine,  for  Appellant. 

The  appellant  being  the  first  to  appropriate  the  waters  to 
a  beneficial  use  is  entitled  to  the  priority  of  use  of  said  waters. 
(Hillman  v.  Hardwick/S  Ida.  255,  2b  Pac.  iS8;  Oeertson  v. 
Burrock,  3  Ida.  344,  29  Pac.  42 ;  Dunniway  v,  Lawson,  6  Ida. 
28,  51  Pac.  1032;  NieUon  v.  Parker,  19  Ida.  727,  730,  115  Pac. 
488;  Lee  v.  Hanford,  21  Ida.  327,  330,  121  Pac.  558;  Bower 
V.  Moorman,  27  Ida,  162,  Ann.  Caa.  19170,  99,  147  Pac  496; 
Kirk  V.  Bartholomew,  3  Ida.  367.  29  Pac.  40.) 

Clark  &  Brodhead,  for  Respondents. 

"Where  persons  have,  by  their  own  exertions,  developed  a 
supply  of  water,  theretofore  not  a  part  of  the  waters  of  a 
creek,  and  not  before  available  to  the  users  of  the  stream, 
they  have  the  first  right  to  take  and  use  such  increase." 
{Smith  V.  Duff,  39  Mont.  382,  133  Am.  St.  587,  102  Pac. 
984;  Rij^ey  v.  Park  Center  Land  &  Water  Co,,  40  Colo.  129, 
90  Pac.  75;  Churchill  v.  Rose,  136  Cal.  576,  69  Pac.  416,  417; 
CardeUi  v.  Comstock  Tunnel  Co.,  26  Nev.  284,  66  Pac.  950; 
Pomona  Land  &  Water  Co.  v.  San  Antonio  Water  Co.,  152 
Cal.  618,  93  Pac.  881;  Famham  on  Waters,  pp.  2087,  2088;  2 
Kinney,  2d  ed.,  p.  1340.) 

3.  For  antharities  applicable  to  appropriation  of  water  for  irri- 
gation purposes,  see  notes  in  98  Am.  I>ec  o42;  60  Am.  Bt,  799. 

Anthorities  discussing  the  question  of  correlative  rights  of  upper 
and  lower  proprietors  as  to  diversion  of  water  are  collated  in  a 
note  in  41  L.  B.  A.  744. 
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McCarthy,  District  Judge. — This  is  an  action  brought  by 
respondents  in  the  district  court  in  and  for  Blaine  county  to 
determine  the  relative  rights  of  the  parties  in  and  to  the 
waters  of  Jagles  or  Goggles  Springs,  in  Blaine  county.  The 
district  court  entered  judgment,  awarding  to  respondents 
the  right  to  the  use  of  .8  second-feet  of  the  waters  of  the 
springs  for  the  irrigation  of  land  owned  by  respondent  Mary 
Rabido,  described  in  the  amended  complaint,  with  date  of 
priority  of  April  1,  1904,  and  to  appellant  the  right  to  the 
use  of  1.4  second-feet  thereof  for  the  irrigation  of  land  de- 
scribed in  his  answer  and  cross-complaint,  with  date  of  pri- 
ority of  December  4,  1907.  Prom  the  judgment  and  from 
an  order  denying  a  motion  for  a  new  trial  appellant  appeals  - 
to  this  court.  The  principal  point  raised  by  appellant  is  that 
the  evidence  is  insufficient  to  sustain  the  findings  of  fact  and 
judgment. 

It  is  admitted  that  respondent  Mary  Babido,  and  appellant 
are  the  owners  of  the  lands  described  in  their  pleadings; 
that  they  are  agricultural  in  character,  and  require  the  arti- 
ficial application  of  water  in  order  to  raise  profitable  crops.. 
The  springs  in  question  are  situate  on  unoccupied  public 
land  of  the  United  States,  some  distance  up  a  canyon  known 
as  Jagles  canyon.  While  there  is  some  conflict  in  the  evi- 
dence, the  preponderance  of  the  evidence  shows  that  respond- 
ents cleaned  out  the  springs,  constructed  a  ditch  to  conduct 
the  water  around  a  flat  situate  some  distance  below  them, 
cleaned  out  the  channel  through  which  the  water  flowed 
down  the  canyon,  thus  succeeding  in  bringing  the  water  to 
the  mouth  of  the  canyon,  and  then  conducted  it  into  a  ditch 
which  they  had  constructed. 

The  evidence  is  sufficient  to  sustain  the  finding  of  the  trial 
court  that  prior  to  the  time  respondents  performed  this  la- 
bor the  water  from  the  springs  never  reached  the  mouth  of 
the  canyon,  and  that  it  was  entirely  the  result  of  their  labor 
that  the  water  became  available  for  irrigation  purposes. 
However,  the  evidence  shows  that  the  work  commenced  in 
1906  instead  of  1904  as  found  by  the  court.  As  a  result  of 
respondents'  labor,  in  the  fall  of  1907,  the  water  came  down 
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to  the  mouth  of  the  canyon  and  into  the  ditch  which  they 
had  built,  but  they  did  not  apply  the  water  to  a  beneficial 
use  that  fall. 

In  December,  1907,  appellant  discovered  the  water  coming 
out  of  the  canyon  and,  without  making  any  investigation  to 
determine  its  source,  filed  in  the  o£Sce  of  the  state  engineer, 
on  December  4th  of  that  year,  an  application  for  a  permit  to 
appropriate  1 2/5  second-feet  of  the  waters  of  Goggles  Creek, 
giving  the  source  of  supply  as  Goggles  Creek,  and  the  loca- 
tion of  the  point  of  diversion  as  the  mouth  of  Goggles  Creek 
canyon.  In  May,  1908,  he  took  some  water  from  the  ditch 
which  respondents  had  constructed  near  the  mouth  of  the 
canyon,  conducted  it  to  his  land  and  applied  it  to  a  beneficial 
use.  The  finding  that  about  May  1,  1908,  appellant  applied 
to  a  beneficial  use  1.4  second-feet  of  said  water  is  hardly  sus- 
tained by  the  evidence.  The  evidence  shows  that  in  the 
spring  of  1908,  appellant  applied  said  water  on  about  3  1/2 
acres;  in  1909  and  1910  on  about  the  same  amount  of  land, 
and  in  1911  on  about  eighty  acres.  There  is  no  definite  evi- 
dence to  show  just  how  much  water  he  applied  on  his  land 
at  those  times.  It  is  clear,  however,  that  he  did  apply  some 
of  said  water  upon  his  land  before  the  respondents  applied 
any  of  it  on  the  land  described  in  their  complaint,  and  that 
he  diverted  it  from  the  ditch  which  respondents  had  built 
near  the  mouth  of  the  canyon.  Thereafter,  he  made  proof  of 
completion  of  works,  and  on  March  5,  1913,  a  water  license 
was  issued  to  him  for  1.4  second-feet  of  the  waters  of  (Jog- 
gles Creek,  the  date  of  priority  designated  in  said  license 
being  February  3,  1908. 

On  June  3,  1908,  respondent  Joseph  Babido  and  Ben  Bur- 
nett filed  in  the  state  engineer's  office  an  application  for  a 
permit  to  use  6.2  second-feet  of  the  waters  of  Jagles  Springs, 
which  was  approved  by  the  state  engineer  on  June  13,  1908. 
The  application  specified  that  the  waters  were  to  be  used  on 
a  desert  claim  of  Joseph  Rabido.  Any  rights  which  may 
have  accrued  under  that  permit  were  subsequently  quit- 
claimed by  Babido  and  Burnett  to  respondent  Mary  Babido. 
In  1909,  respondent  Mary  Babido  filed  on  the  desert  claim 
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described  in  the  amended  complaint.  On  September  30, 
1911,  she  applied  for  and  received  a  permit  to  use  4/5  second- 
feet  of  the  waters  of  Jagles  Springs  on  her  desert  claim, 
giving  the  tource  of  the  water  supply  as  Jagles  Springs,  and  ' 
the  location  of  the  point  of  diversion  as  about  one  mile  from 
the  mouth  of  Jagles  Creek.  On  April  21,  1916,  the  state 
engineer  certified  that  the  proof  of  completion  of  works  un- 
der that  permit  had  not  been  made  as  required  by  the  laws 
of  the  state  of  Idaho,  and  that  the  permit  was  therefore 
voidable.  In  June,  1908,  respondents  continued  their  ditch 
to  the  desert  claim  of  respondent  Joseph  Rabido,  and  irri- 
gated seven  acres  of  his  land  with  it,  and  in  1909  irrigated 
forty  acres  of  the  desert  claim  of  Mary  Rabido  with  it. 

C.  S.,  sec.  5556,  provides  as  follows:  ** Water  being  essen- 
tial to  the  industrial  prosperity  of  the  state,  and  all  agricul- 
tural development  throughout  the  greater  portion  of  the  state 
depending  upon  its  just  apportionment  to,  and  economical 
use  by,  those  making  a  beneficial  application  of  the  same,  its 
control  shall  be  in  the  state,  which,  in  providing  for  its  usi, 
shall  equally  guard  all  the  various  interests  involved.  All 
waters  of  the  state,  when  flowing  in  their  natural  channels, 
including  the  waters  of  all  natural  springs  and  lakes  within 
the  boundaries  of  the  state  are  declared  to  be  the  property 
of  the  state,  whose  duty  it  shall  be  to  supervise  their  appro- 
priation and  allotment  to  those  diverting  the  same  therefrom 
for  any  beneficial  purpose,  and  the  right  to  the  use  of  the 
waters  of  the  state  for  useful  or  beneficial  purposes  is  recog- 
nized and  confirmed;  ....'* 

C.  S.,  sec.  5558,  reads  as  follows:  "The  right  to  the  use 
of  the  waters  of  rivers,  streams,  lakes,  springs,  and  of  sub- 
terranean waters,  may  be  acquired  by  appropriation." 

C.  S.,  sec.  5561,  reads  as  follows:  '*As  between  appropri- 
ators,  the  first  in  time  is  first  in  right." 

C.  S.,  sec.  5562,  reads  as  follows:  ''AH  ditches  now  con- 
structed or  which  may  hereafter  be  constructed  for  the  pur- 
pose of  utilizing  seepage,  waste  or  spring  water  of  the  state, 
shall  be  governed  by  the  same  laws  relating  to  priority  of 
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right  as  those  ditches,  canals  and  conduits  constructed  for 
the  purpose  of  utilizing  the  waters  of  running  streams." 

C.  S.,  sec.  5560,  provides  as  follows:  **The  water  appro- 
priated may  be  turned  into  the  channel  of  another  stream 
and  mingled  with  its  water,  and  then  reclaimed;  .  .  .  .  " 

C.  S.,  sec.  5569,  which  deals  with  applications  to  appro- 
priate water,  provides  that  the  application  shall  give  the 
source  of  the  water  supply,  and  a  permit  issued  upon  an  ap- 
plication also  mentions  the  source  of  the  water  supply  as  given 
in  the  application. 

^Appellant's  application  for  a  permit  designates  the  source 
of  supply  as  Goggles  Creek,  and  the  location  of  the  point  of 
diversion  as  the  mouth  of  Goggles  Creek  canyon.  In  other 
words,  the  application  is  for  a  permit  to  appropriate  the 
waters  of  Goggles  Creek.  The  evidence  shows  that  Goggles 
Springs  are  not  naturally  tributary  to  or  a  feeder  of  Goggles 
Creek.  On  the  contrary,  the  waters  of  the  springs  spread 
over  and  sink  into  the  ground  at  a  place  in  the  canyon 
known  as  Rye  Grass  Flat,  a  little  below  the  springs.  The 
respondents,  after  clearing  out  the  springs  and  increasing  the 
flow,  took  the  water  around  this  flat  and  diverted  it  into 
the  creek,  cleaned  out  the  creek  and  thereby  conducted  the 
water  in  question  down  to  the  mouth  of  the  canyon  and  into 
a  ditch  which  they  had  dug,  utilizing  the  creek  part  of  the 
way  as  their  ditch,  which  they  had  a  right  to  do  under  the 
provisions  of  C.  S.,  sec.  5560,  supra. 

The  water  in  question  was  therefore  not  the  water  of  Gog- 
gles Creek,  but  the  water  of  Goggles  Springs.  The  applica- 
tion to  appropriate  the  water  of  Goggles  Creek  covered  only 
water  which  was  naturally  flowing  therein,  not  the  water  of 
the  springs  which  did  not  naturally  flow  in  it  but  were  di- 
verted into  it  by  respondent  in  the  manner  above  indicated. 
We  conclude  that  the  application  and  permit  issued  pur- 
suant^thereto  did  not  initiate  a  right  to  the  water  in  ques- 
tion, namely,  the  water  of  Goggles  Springs. 

''Appellant  also  claims  a  right  to  the  water  by  reason  of 
prior  actual  diversion  and  application  to  a  beneficial  use. 
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The  /provision  of  C.  S.,  sec.  5561,  supra,  has  been  enforced 
by  a  long  line  of  decisions  of  this  court.  But  in  every  case 
the  water  in  question  has  been  properly  appropriated  under 
the  provisions  of  our  statutes. 

Whether  or  not  appellant  obtained  any  right  to  the  water 
by  his  attempted  appropriation  depends  upon  whether  the 
water  was  subject  to  appropriation  at  the  place  and  in  the 
manner  in  which  he  attempted  to  appropriate  it.  The  lan- 
guage used  in  C.  S.,  sec.  5556,  indicates  that  water  is 
subject  to  appropriation  only  when  flowing  in  its  natural  chan- 
nel, and  that  it  must  be  appropriated  therefrom.  The  prin- 
ciple underlying  this  statutory  provision  is  recognized  by 
the  supreme  court  of  Utah  in  Sowards  v.  Meagher,  37  Utah, 
212,  108  Pac.  1112,  and  by  the  supreme  court  of  Wyoming 
in  McPJiml  «.  Forney,  4  Wyo.  556,  35  Pac.  773.  It  is  ,simi- 
lar  to  the  generally  recognized  principle  that  a  valid  water 
right  cannot  be  initiated  by  using  another's  ditch  against 
his  will,  or  by  any  other  trespass.  (Wiel,  Water  Rights  in 
Western  States,  3d  ed.,  vol.  1,  sees.  221  and  391;  McRa^ 
V.  Small,  48  Or.  139,  85  Pac.  503;  Marshall  v.  Niagara 
Springs  Orchard  Co.,  22  Ida.  144,  125  Pac.  208.)  A  general 
definition  of  the  term  ''natural  channel,"  applicable  to  all 
cases,  is  a  difficult  matter.  A  great  deal  depends  upon  the 
circumstances  of  each  individual  case.  It  may  be  that  water 
which  has  once  been  diverted  from  its  original  natural  chan- 
nel, and  has,  after  being  used  or  abandoned,  gotten  into  a 
channel  other  than  the  original  one,  can  be  said  to  be  flow- 
ing in  a  natural  channel  within  the  meaning  of  this  statute. 
That  question  is  not  before  us,  and  we  do  not  pretend  to  de- 
cide it.  It  is  not  necessary  in  this  case  to  apply  the  lan- 
guage of  that  statute  to  all  possible  cases  which  may  arise 
when  water  has  been  diverted  from  its  original  natural 
channel  and  does  not  return  to  it.  The  specific  question 
upon  which  we  pass  in  this  case  is  whether  the  water  in 
question,  which  respondents  caused  to  flow  down  the  canyon 
and  into  the  ditch  which  they  had  constructed,  and  from 
which  appellant  diverted  it,  was  flowing  in  its  natural  chan- 
nel and  was  diverted  therefrom  by  appellant.    In  view  of 
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the  evidence,  as  summarized  above,  we  answer  this  question 
in  the  negative.  Goggles  Creek  or  canyon  was  not  the 
natural  channel  for  said  water,  but  ws^  used  by  respondents 
as  a  ditch  to  carry  to  their  ditch  the  water  which  they  had 
diverted  from  the  springs.  It  is  perfectly  clear  that  the 
ditch  out  of  which  appellant  diverted  the  water  was  not  its 
natural  channel.  We  must  not  be  understood  as  holding 
that  respondents  acquired  a  completed  water  right  merely 
by  thus  diverting  it.  On  the  contrary,  in  the  absence  of  a 
▼alid  filing  by  Ihem,  or  a  completed  appropriation,  appellant 
or  anyone  else  could  have  gone  to  the  source  of  the  water, 
namely,  the  springs,  and  made  a  valid  filing  or  appropriation. 
But  under  this  statute  the  water  was  not  subject  to  appro- 
priation at  the  place  and  in  the  manner  attempted  by  appel- 
lant. 

We  conclude  that  the  evidence  supports  the  finding  of  the 
trial  court  to  the  effect  that  respondent  Mary  Rabido  has- 
a  prior  right  to  .8  second-feet  of  the  waters  of  Gtoggles 
Springs.  However,  the  date  of  priority  should  not  be  1904, 
as  found  by  the  trial  court,  nor  even  1907,  the  year  the 
water  was  brought  down  the  canyon.  Since  the  state  engi- 
neer certified  that  the  water  permit  granted  her  was  voidable 
becauise  of  failure  to  make  proof  of  completion  of  works, 
we  must  fall  back  on  the  date  of  the  actual  application  of 
the  water  for  the  date  of  her  priority.  From  the  evidence 
in  the  record  it  is  not  possible  to  state  exactly  when  the  .8 
second-feet  of  water  was  applied  to  her  entry.  The  taking 
of  further  evidence  on  this  point  by  the  trial  court  will  be 
necessary. 

So  far  as  appellant  is  concerned,  we  find  that  he  has  ac- 
quired no  valid  right  to  the  waters  of  Gk)ggles  Springs, 
being  the  water  in  question.  His  permit  and  license  give  him 
a  right  to  the  waters  of  Goggles  Creek,  and  would  apply  to 
any  water  which  may  run  down  that  creek  as  distinguished 
from  the  waters  of  Goggles  Springs.  The  only  waters  in 
litigation  under  the  issues  of  this  case  are  the  waters  of 
Goggles  Springs.  Since  appellant  has  no  right  to  them,  no 
relief  can  be  afforded  him  in  this  action. 
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The  case  is  remanded  to  the  trial  court  with  instructions 
to  modify  its  findings  of  fact  and  conclusions  of  law  and 
decree  in  accordance  with  the  views  herein  expressed.  In 
order  to  fix  the  exact  date  of  respondents'  priority,  the  trial 
court  is  ordered  to  take  further  evidence  on  the  question 
as  to  the  date  when  the  .8  second-feet  of  the  waters  of  Gog- 
gles Springs  were  applied  by  respondents  to  the  land  be- 
longing to  respondent  Mary  Rabido  and  described  in  the 
amended  complaint.    No  costs  are  awarded  on  this  appeal. 

Rice,  J.,  concura 

MORGAN,  C.  J.,  Dissenting. — ^The  waters  of  Jagles 
Springs  are  property  of  Idaho  and  were  subject  to  appro- 
priation wherever  found.  They  were  unappropriated,  public 
waters,  the  right  to  use  which  might  be  acquired  until  they 
were  used  in  the  irrigation  of  the  lands  of  these  litigants. 
The  parties  to  this  action  having  failed  to  conform  to  the 
requirements  of  the  law  in  making  their  applications  to  the 
state  engineer,  their  priorities  depend  on  the  dates  they 
placed  the  waters  to  a  beneficial  use. 

It  must  not  be  understood  that  C.  S.,  sec.  5560,  grants 
to  respondents  the  right  to  use  the  creekbed  as  a  ditch  with- 
out the  consent  of  the  owner  of  the  land  on  which  it  is  situ- 
ated. Furthermore,  the  eyidence  does  not  justify  the  con- 
clusion, which  may  be  drawn  from  the  foregoing  opinion, 
that,  in  taking  the  water,  appellant  committed  a  trespass. 


(June  12,  1920.) 
ON  PETrnON  FOB  REHEARING. 

McCarthy,  District  Judge. — The  foregoing  opinion 
holds  that  appellant  did  not  acquire  any  right  to  the  waters 
of  Goggles  Springs.  The  questions  as  to  whether  he  ac- 
quired a  right  to  the  waters  flowing  in  Goggles  Creek,  and 
as  to  whether  waters  originating  in  Goggles  Springs,  but 
which  are  permitted  to  flow  in  Goggles  Creek,  are  waters 
of  Goggles  Creek,  are  not  discussed  or  decided. 
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Since  the  appeal  was  taken  from  the  judgment,  and  not 
from  a  portiori  thereof,  the  entire  judgment  is  before  the 
conrt  and  subject  to  review,  even  though  the  respondents 
took  no  cross-appeal. 

The  petition  for  rehearing  is  denied* 

Moi^n,  C.  J.,  and  Bice,  J.,  concur. 


(ApTQ  26,  1920.) 

STATE,  Respondent,  v.  STEPHEN  MAT/LEA,  AppeUant 
[189  Pac.  498.] 

Gbiminal  Law— Public  Bangs — Suiticienoy  of  Evidenoi. 

Eridenee  examined  and  found  to  be  insufficient  to  sustain  the 
Terdiet. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District^  for  Blaine  County.    Hon.  James  B.  Bothwell,  Judge. 

Appellant  was  convicted  of  herding,  grazing  and  pastur- 
ing sheep  on  a  cattle  range.    Reversed. 

J.  Q.  Hedricfc  and  A,  A.  Eraser,  for  Appellant* 

T.  A.  Walters,  Former  Attorney  General,  J.  P.  Pope, 
Assistant,  Boy  L.  Black,  Attorney  General,  James  L.  Boone, 
Assistant,  and  William  Healy,  for  Bespondent. 

Counsel  cite  no  authorities  on  point  decided* 

MOBQAN,  C.  J. — ^Appellant  was  accused  of  having  wil- 
fully and  unlawfully  permitted  and  suffered  to  be  herded, 
grazed  and  pastured  about  4,000  sheep  controlled  by  him 
and  in  his  charge  on  a  cattle  range,  described  in  the  complaint 
as  sections  14,  15,  22  and  23,  in  township  1  north,  range  21 

UAo,  VoL  83—5 
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east,  Boise  Meridian,  in  violation  of  C.  S.,  sec.  8333.  He 
was  found  guilty  as  charged  and  a  judgment  of  conviction 
was  entered,  from  which  he  has  appealed  to  this  court. 

Among  the  assignments  of  error  is  the  insufficiency  of  the 
evidence  to  support  the  verdict  in  that  it  was  not  shown  the 
sheep  appellant  was  alleged  to  have  had  in  his  charge  and 
under  his  control  were  ever  on  the  land  referred  to  in  the 
complaint  as  a  cattle  range.  An  examination  of  the  record 
discloses  an  absolute  failure  of  proof  in  that  particular.  It 
is  shown  the  sheep  were  in  the  vicinity  of  the  land  described, 
and  the  testimony  of  the  prosecuting  witness  on  this  point, 
which  appears  to  be  the  only  attempt  made  by  the  state  to 
establish  exactly  where  they  were,  is  as  follows:  '*Q.  Where 
were  these  sheep  now  with  reference  to  the  land  you  have 
described  in  the  complaint!  A.  There  was  one  band  on  the 
east  side  of  it  and  one  on  the  west,  camped  right  close  to 
the  land.'' 

The  judgment  appealed  from  is  reversed  and  the  cause 
is  remanded  to  the  district  court  with  instructions  to  grant 
a  new  trial. 

Bice  and  Budge,  JJ.,  concur. 


(May  3,   1920.) 
STATE,  Eespondent,  v.  PETEI  BIDEGAIN,  Appellant 

[189  Pac.  242.] 

CaiMiNAL  Law — SurnciENCY  or  Complaint. 

A  criminal  complaint,  in  order  to  be  sufficient,  must  set  forth 
all  the  elements  necessary  to  constitute  the  crime  sought  to  be 
charged. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Blaine  County.  Hon.  James  B.  Bothwell, 
Judge. 
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Appellant  was  convicted  of  having  violated  C.  S.,  sec. 
8333.    Reversed. 

W.  J.  Lamme  and  Hansbrough  &  Gagon,  for  Appellant. 

The  complaint  in  this  case  is  insufficient,  in  that  it  is  not 
alleged  that  the  defendant;  committed  the  act  complained  of 
wrongfully,  unlawfully,  knowingly  and  intentionally.  Such 
allegations  are  necessary  in  such  a  complaint,  for  if  there  is  no 
knowledge  or  intent  to  commit  a  crime,  there  is  no  crime. 
(State  V.  Omaechewiaria,  27  Ida.  797,  152  Pac.  280.) 

T.  A.  Walters,  Former  Attorney  General,  Roy  L.  Black, 
Attorney  General,  James  L.  Boone,  Assistant,  and  William 
Healy,  for  Respondent,  cite  no  authorities  on  point  decided. 

MORGAN,  C.  J. — Appellant  was  convicted  of  having 
herded,  grazed  and  pastured  sheep  on  a  cattle  range  in  vio- 
lation of  C.  S.,  sec.  8333.  He  questions  the  sufficiency  of 
the  complaint  to  charge  the  commission  of  a  crime,  and 
points  out  that  it  is  not  alleged  therein  that  the  acts  com- 
plained of  were  committed  wrongfully,  unlawfully,  inten- 
tionally or  knowingly. 

Respondent's  brief  dismisses  this  contention  with  the  fol- 
lowing observation:  ''The  complaint  is  in  the  language  of 
the  statute,  which  seems  to  render  it  sufficient." 

It  is  said  in  22  Cyc.  339:  ''Although  the  rule  is  frequently 
stated  to  be  that  it  is  sufficient  to  charge  a  statutory  offense 
in  the  language  of  the  statute  creating  it,  such  rule  is  ac- 
curate only  in  those  cases  in  which  the  statute  defines  and 
describes  the  offense,  and  is  better  stated  with  such  qualifi- 
cation. The  words  of  the  statute  must  fully,  directly,  and 
expressly,  without  any  uncertainty  or  ambiguity,  set  forth 
aU  the  elements  necessary  to  constitute  the  offense  intended 
to  be  punished,  and  must  state  all  the  material  facts  and 
circumstances  embraced  in  the  definition  of  the  offense.  In- 
gredienta  which  do  not  enter  into  the  statutory  definition 
must  be  added."  (State  v.  Scheminisky,  31  Ida.  504,  174 
Pac.  611;  State  v.  Cole,  31  Ida.  603,  174  Pac.  131.) 
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Discussing  some  of  the  ingredients  of  the  crime  here 
sought  to  be  charged,  this  court,  in  State  v,  Omaechewiaria, 
27  Ida.  797,  152  Pac.  280,  said:  ''This  statute  must  neces- 
sarily be  construed  with,  and  as  a  part  of,  sec.  6314,  Rev. 
Codes  (C.  S.,  sec.  8087),  which  latter  section  provides:  'In 
every  crime  or  public  offense  there  must  exist  a  union,  or 
joint  operation,  of  act  and  intent,  or  criminal  negligence.* 
In  other  words,  there  must  be  an  intent  to  violate  said  sec. 
6872,  supra  (C.  S.,  sec.  8333),  as  well  as  the  act  of  driving 
or  herding  sheep  upon  a  cattle  range;  or  the  failure  upon 
the  part  of  the  defendant  by  the  exercise  of  ordinary  dili- 
gence to  ascertain  whether  or  not  the  range  upon  which  he 
drives,  herds  and  grazes  his  sheep  is  a  cattle  range  within 
the  meaning  of  said  section." 

Tested  by  the*  rules  of  law  above  quoted,  this  complaint 
is  insufficient.    The  judgment  appealed  from  is  reversed. 

Bice  and  Budge,  JJ.,  concur. 


(May  4,  1920.) 

JOYCE    BROTETEBS,    a    Copartnership,    Bespondent,    ▼. 
BOBEBT  N.  STANFIELD,  Appellant 

'   [189  Pac.  1104.] 

Damages  —  Pleading  and  Peacticb — Evidence  or  Value  —  Expert 
Testimony — Habmlbss  Ebbob — Instbuctions. 

1.  In  an  action  to  recover  damage  for  the  destruction  of  vege« 
tation  growing  on  plaintiff's  land,  where  it  is  alleged  in  the  com- 
plaint and  denied  in  the  answer  that  the  premises  were  of  great 
value  for  pasturage  purposes,  it  is  competent  to  show  that  plain- 
tiff had  theretofore  used,  and  intended  thereafter  to  use,  the  land 
as  a  pasture. 

2.  In  an  action  to  recover  damage  for  destruction  of  pasturage 
which  did  not  have  a  market  value,  testimony  of  witnesses,  skilled 
and  experienced  in  raising  and  feeding  livestock  in  the  com- 
munity where  it  was  destroyed,  as  to  its  value,  is  competent. 
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3.  It  is  the  duty  of  the  judge,  and  not  of  the  jury,  to  deter- 
mine the  qualifications  of  a  witness  to  give  expert  testimony. 

4.  An  error  by  the  trial  judge,  which  could  not  have  resulted 
in  the  disadvantage  of  appellant,  cannot  be  made  the  basis  of 
the  reversal  of  a  judgment. 

5.  Error  cannot  be  predicated  on  failure  to  instruct  the  jury 
aa  to  the  measure  of  damages,  in  the  absence  of  a  request  for 
■uch  instruction. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Owyhee  County.    Hon.  Carl  A.  Davis,  Judge. 

Action  for  damages.    Judgment  for  plaintiff.    Affirmed. 

Ed.  B.  Coulter,  for  Appellant,  cites  no  authorities  on 
points  decided 

Elliott  &  Healy,  for  Respondent. 

In  proving  values  in  the  ordinary  case,  it  is  not  necessary 
to  qualify  the  witness  as  an  expert.  {McKissick  v.  Oregon 
Short  Line  Ry.  Co.,  13  Ida.  195,  89  Pac.  629;  Rankin  v. 
CaldweU,  15  Ida.  625,  99  Pac.  108.) 

It  is  proper  to  permit  a  witness  to  give  his  estimate  as 
to  values,  after  having  stated  his  grounds  for  the  estimate. 
(Jones  on  Evidence,  2d  ed.,  par.  363;  Roseiorough  v.  WhiU 
iington,  15  Ida.  100,  96  Pac.  437.) 

A  party  desiring  specific  instructions  must  request  that 
they  be  given.  (Barter  v.  Stewart  Mining  Co,,  24  Ida. 
540,  135  Pac.  68;  Nichol  v.  Laumeister,  102  Cal.  658,  36  Pac. 
925.) 

MORGAN,  C.  J. — This  is  an  appeal  from  a  judgment 
based  on  a  verdict  awarding  damages  because  of  trespass 
by  appellant's  sheep  on  inclosed  land  of  respondent  and  the 
destruction  by  them  of  wild  vegetation  growing  thereon 
which  was  valuable  for  pasturage  purposes^ 

3.  Qualification  of  witness  as  expert  as  matter  resting  in  dis- 
cretion of  court)  see  note  in  Ann.  Oaa.  1912D,  817. 
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Appellant  assigns  as  error  the  action  of  the  court  over- 
ruling his  objection  to  a  question  propounded  to  a  witness 
for  respondent  as  to  the  use  to  which  the  latter  had  put  or 
intended  to'  put  the  land.  The  objection  questioned  the 
materiality  of  the  fact  sought  to  be  shown  because  no  foun- 
dation had  been  laid  in  the  pleadings  for  the  recovery  of 
special  damages. 

The  question  was  competent  and  the  fact  thereby  sought 
to  be  brought  out  was  material  to  establish  the  following 
allegation  in  the  complaint  which  was  denied  in  the  answer: 
"That  said  premises  are  inclosed  by  a\ fence,  and  the  lands 
comprising  the  same  are  of  great  value  to  plaintiffs  for  pas- 
turage purposes,  nutritious  grasses,  vegetation  and  under- 
growth of  great  value  growing  thereon  naturally  and  with- 
out cultivation." 

The  court  overruled  appellant's  objection  to  questions  by 
which  it  was  sought  to  show  the  value  of  the  vegetation  de- 
stroyed. It  appears  the  witnesses  did  not  know  of  like 
property  having  been  sold  in  that  vicinity,  and  the  ques- 
tions called  for  answers  based  on  their  knowledge  of  values 
acquired  as  farmers  and  stock-raisers  of  long  experience  in 
that  part  of  the  country.  The  evidence  justifies  the  conclu- 
sion that  the  property  destroyed  did  not  have  a  market  value 
and,  therefore,  testimony  of  witnesses,  skilled  and  experi- 
enced in  raising  and  feeding  livestock  in  the  community 
where  the  pasturage  was  destroyed,  was  competent  to  estab- 
lish its  value.     (17  Cyc,  pp.  123,  127.) 

After  overruling  an  objection  to  the  testimony  of  one  of 
the  above-mentioned  witnesses,  as  to  the  value  of  the  prop- 
erty destroyed,  which  was  based  on  the  ground,  as  stated 
in  the  objection,  that  **he  hasn't  shown  he  possesses  any 
knowledge  upon  which  to  make  a  computation  in  dollars 
and  cents  as  to  the  value  of  these  things,"  the  judge  re- 
marked: '*It  is  for  the  jury  to  determine  his  qualifications. " 

The  ruling  on  the  objection  was  correct  and  the  remark 
was  erroneous.  The  only  mistake  the  judge's  remark  in- 
vited the  jury  to  make  was  to  pass  on  the  qualifications  of 
respondent's  witness  to  testify  as  to  the  value  of  the  prop. 
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erty.  If  it  reached  the  conclusion  he  was  qualified,  it  cured 
the  judge's  error.  If  it  reached  the  conclusion  he  was  not 
qualified,  and  disregarded  his  testimony  on  that  point,  the 
error  was  to  appellant's  advantage  and  cannot  be  made  the 
I)asi8  of  a  reversal. 

Appellant  complains  of  failure  to  state  in  the  charge  to 
the  jury  the  measure  of  damages  applicable  to  the  case. 
Neither  party  asked  that  instructions  be  given  on  any  point. 
It  is  provided  in  C.  S.,  sees.  6847,  6848  and  6849,  that 
either  party  may  submit  to  the  judge  instructions  as  to  the 
law  governing  the  case  and  ask  that  they  be  given  to  the 
jury,  and  the  judge  may  give  other  and  further  instructions 
of  his  own  motion.  Error  cannot  be  predicated  on  failure 
to  instruct  as  to  the  measure  of  damages,  m  the  absence  of 
a  request  for  such  instruction.  {Barter  v.  Stewart  Mimng 
Co.,  24  Ida.  540,  135  Pac.  68;  14  R.  C.  L.  795.) 

The  judgment  appealed  from  is  affirmed.  Costs  are 
awarded  to  respondent. 

Sice  and  Budge,  JJ.,  concur. 


(May  4,  1920.) 

CHARLES  SMOOT,  Respondent,  v.  NORMAN  J.  LARSEN, 
Administrator  of  the  Estate  of  NIELS  C.  LARSEN, 
Deceased,  Appellant. 

[189  Pac.  1105.] 

GospoRATiONS  ^-  Stockholders  —  Transfkrees  —  Liability  or— Bona 
PiDB  Holders  —  Presumptions  —  Pleading  —  Complaint — Suffi- 
ciency OF. 

1.  A  transferee  of  certificates  of  stock  is  prima  facie  pre- 
sumed to  be  a  bona  fide  holder,  and  it  is  incumbent  upon  a  cor- 
porate creditor  seeking  to  hold  such  transferee  for   any  balance 

1.     On  the  liability   of  transferee   of   corporate   stock   for   debts 
of  corporation,  see  notes  in  3  AnxL  Oaa  1120;  Ana.  Oao.  1914B,  754. 


Digitized  by 


Google 


72  Smoot  v.  Labsen.  [33  Idaho, 

Argument  for  Appellant. 

actually  unpaid  upon  the  face  or  par  value  of  his  stock  to  allege 
that  the  latter  was  not  a  holder  in  good  faith  without  notice  of 
the  unpaid  balance  due  ;npon  said  stock. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,   for  Ada  County.    Honorable  Charles  P.  McCar- 
.  thy,  Judge. 

Action  by  corporate  creditor  to  recover  from  stockholder 
unpaid  balance  on  par  value  of  stock  issued  in  exchange  for 
fraudulently  overvalued  property.  Judgment  for  plaintiff. 
Reversed. 

P.  E.  Cavaney  and  John  Jackaon,  for  Appellant 

Stockholders  who  are  not  original  incorporators,  and  who 
buy  stock  in  good  faith,  relying  upon  its  being  paid-u^) 
stock  and  nonassessable,  are  good  faith  purchasers  and  not 
liable  for  debts  of  the  corporation.  (Young  v.  Erie  Iron 
Co.,  65  Mich.  Ill,  31  N.  W.  814;  French  v.  Harding,  235 
Pa.  St.  79,  Ann.  Cas.  1914B,  744,  and  note,  83  Atl.  586; 
Reid  V.  Be  Jameite,  123  Ga.  787,  3  Ann.  Cas.  1117,  and 
note;  51  S.  E.  770.) 

The  burden  of  proof  to  establish  that  the  stock  which 
appellant  held  had  not  been  paid  for  waa  upon  the  respond- 
ent in  this  case.  {Trotter  Bros.  v.  Blount,  162  Ala.  289,  50 
So.  130.) 

The  purchaser^  of  stock  fully  paid  and  nonassessable  is 
presumed  to  be  a  bona  fide  purchaser  and  not  liable  for  the 
corporate  debts.  (Davies  v.  BaU,  64  Wash,  292,  Ann.  Cas. 
1914B,  750,  116  Pac.  833;  Johnson  v.  LuUman,  88  Mo.  567, 
aflBrming  15  Mo.  App.  55 ;  Keystone  Bridge  Co.  v.  McCluney, 
8  Mo.  App.  496;  Fivletter  v.  Appleton,  195  Pa.  St.  349,  45 
Atl.  1063;  Steacy  v.  Little  Rock  etc.  R.  Co.,  5  Dill.  348, 
22  Fed.  Cas.  (No,  13,329)  1142.) 

If  any  presumption  of  fact  arises  from  the  face  of  a  stock 
certificate  in  the  customary  form,  it  is  that  the  stock  is  fully 
paid.  {Du  Pont  v.  Tilden,  42  Fed.  87 ;  Erskine  v.  Loewen^ 
stein,  82  Mo.  301;  Cleveland  Rolling  MiU  Co.  v.  Texas  etc. 
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B,  B.  Co.,  27  Fed.  250;  West  Nashville  etc.  Mill  Co,  v.  NasTi^ 
ville  8av,  Bank,  86  Tenn.  252,  6  Am.  St.  835,  6  S.  W.  340.) 

The  presumption  of  fair  dealing  is  in  favor  of  the  trans- 
feree of  stock.  (Troup  v.  Herbach,  53  Neb.  795,  74  N.  W. 
326.) 

A  hona  fide  transferee  has  a  right  to  rely  on  the  repre- 
sentations of  the  corporation  that  the  stock  is  fully  paid. 
{Davies  v.  BaU,  sv/pra;  Bonet  Construction  Co,  v.  Central 
Amusement  Co.,  153  Mo.  App.  185,  132  S.  W.  270.) 

Laurel  E.  Elam,  for  Bespondent,  cites  no  authorities  on 
points  decided* 

BUDGE,  J. — This  action  was  brought  by  respondent  as 
a.  creditor  of  the  Boise  Natural  Hot  Wafer  Heating  Com- 
pany, Ltd.,  a  corporation,  to  recover  an  amount  owed  him  by 
the  corporation  from  appellant,  a  stockholder  therein,  upon  the 
theory  that  the  stock  was  issued  in  exchange  for  fraudulently 
overvalued  property,  and  that  the  stockholder  is  liable  for 
the  balance  actually  unpaid  upon  the  par  or  face  value  of 
the  stock  held  by  him.  A  demurrer,  both  general  and  spe- 
cial, was  interposed  to  the  complaint  and  was  overruled. 
Appellant  answered.  The  cause  was  tried  by  the  court. 
At  the  conclusion  of  the  respondent's  case  appellant  made 
a  motion  for  a  nonsuit,  one  of  the  grounds  being  that  the 
complaint  did  not  state  facts  sufi^cient  to  state  a  cause  of 
action.  The  motion  for  nonsuit  was  denied,  and  the  appel- 
lant refusing  to  introduce  any  evidence,  findings  of  fact  and 
conclusions  of  law  were  entered  in  favor  of  respondent  as 
prayed  in  his  complaint.  A  motion  for  a  new  trial  was 
overruled.  This  appeal  is  from  the  judgment  and  from  the 
order  overruling  the  motion  for  a  new  trial. 

It  will  not  be  necessary  to  discuss  all  of  the  assignments 
of  error,  for  we  hate  taken  the  view  that  the  case  can  be 
decided  on  the  demurrer  to  the  complaint.  Nor  is  it  neces- 
sary to  recite  in  detail  the  allegations  thereof.  It  is  sufS- 
cient  to  observe  that  those  allegations  are  to  the  effect  that 
the  stock  of  the  corporation  was  originally  issued  in  ex- 
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change  for  property  grossly  overvalued,  that  appellant  waa 
not  one  of  the  original  incorporators,  or  a  purchaser  of 
treasury  stock,  but  was  a  transferee,  and  that  the  stock 
which  he  held  waa  a  part  of  the  stock  originally  issued  to 
one  Boggs.  Nowhere  in  the  complaint  is  it  alleged  that 
appellant  either  had  knowledge  or  such  notice  as  would 
impute  to  him  knowledge  that  the  stock  had  not  been  fully 
paid  for.  In  other  words,  the  complaint  does  not  allege 
that  appellant  was  not  a  holder  of  stock  in  good  faith  and 
without  notice,  and  that  is  an  indispensable  element  of  the 
liability  sought  to  be  enforced  against  him. 

The  rule  is  that  a  transferee  of  certificates  of  stock  is 
prima  facie  presumed  to  be  a  bona  fide  holder,  and  it  is 
incumbent  upon  a  corporate  creditor  seeking  to  hold  such 
transferee  for  any  balance  actually  unpaid  upon  the  face 
or  par  value  of  his  stock  to  allege  that  the  latter  was  not 
a  holder  in  good  faith  without  notice  that  the  stock  had  not 
been  fully  paid  for.  (Feehan  v,  Kendrick,  32  Ida.  220,  179 
Pac.  507,  wherein  the  leading  American  authorities  are  col- 
lected ;  Burkinshaw  v.  NicoUs,  L.  R.  3  App.  Cas.  1004,  1017 ; 
Cleveland  EoUing-Mia  Co.  v.  Texas  &  St  L.  By.  Co.,  27 
Fed.  250.) 

The  demurrer  to  the  complaint  should  have  been  sus- 
tained. The  judgment  is  reversed.  Costs  are  awarded  to 
appellant. 

Morgan,  C.  J.,  concurs. 

RICE,  J.,  Dissenting.— C.  S.,  sec.  4728,  contains  the  fol- 
lowing provisions: 

**Each  stockholder  of  a  corporation  is  individually  and 
personally  liable  for  its  debts  and  liabilities  to  the  full 
amount  unpaid  upon  the  par  or  face  value  of  the  stock  or 
shares  owned  by  him. 

"Any  creditor  of  the  corporation  may  institute  actions 
against  any  of  the  stockholders  jointly  or  severally,  and  in 
such  action  the  court  must  determine  the  amount  unpaid 
upon  the  stock  held  or  owned  by  each  defendant,  and  a  sev- 
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eral  judgment  must  be  entered  against  Mm  for  a  sum  not 
exceeding  such  amount 

"No  corporation  shall  issue  any  stock  as  paid  up,  in 
whole  or  in  part,  or  credit  any  amount,  assessment  or  call 
as  paid  upon  any  of  its  stock,  except  for  money,  property, 
labor  or  services,  actually  received  by  the  corporation,  or 
actually  paid  upon  the  indebtedness  of  the  corporation,  as 
provided  in  this  section,  to  the  full  value  of  the  amount 
credited  upon  such  stock. 

"If  any  stockholder  of  any  insolvent  corporation  pays  the 
full  amount  unpaid  upon  the  stock  held  by  him  as  above 
defined,  upon  the  overdue  debts  of  the  corporation,  incurred 
while  he  was  such  stockholder,  he  is  relieved  from  any  fur- 
ther personal  liability  upon  his  stock,  but  not  from  any 
liability  for  fraud,  neglect  or  misconduct.  The  liability  of 
such  stockholder  is  determined  by  the  amount  of  stock 
or  shares  owned  by  him  at  the  time  the  debt  or  liability 
was  incurred  by  the  corporation,  and  such  liability  is 
not  released  or  discharged  by  any  subsequent  transfer  of 
stock " 

The  complaint  upon  which  this  action  was  founded,  as 
finally  amended,  contained  allegations  of  facts  which  brought 
appellant's  intestate  within  the  provisions  of  the  section 
above  quoted  and  showed  his  liability  thereunder.  It  was 
not  disclosed  by  the  complaint  as  to  whether  or  not  the 
stock  appeared  upon  its  face  to  be  fully  paid,  or  whether 
or  not  the  books  of  the  corporation  showed  that  it  had  been 
fully  paid.  In  this  respect  the  complaint  differs  from  that 
in  the  case  of  Feehan  v.  Kendrick,  32  Ida.  220,  179  Pac.  507. 
In  my  opinion,  the  complaint  in  this  case  states  a  cause  of 
action. 

C.  S.,  sec.  4729,  contains  provisions  whereby  a  corpora- 
tion may  issue  certificates  of  stock  prior  to  the  full  payment 
thereof  under  such  restrictions  and  for  such  purposes  as  its 
by-laws  may  provide.  At  common  law  a  transferee  or  pur- 
chaser of  corporate  stock  is  subrogated  to  all  rights  and 
powers  and  subjected  to  all  duties  and  liabilities  of  the 
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original  stockholder.     (14  C.  J.   1017;   Webster  v.   Upton, 
91  U.  S.  65,  23  L.  ed.  384,  see,  also,  Rose's  U.  S.  Notes.) 

The  rule  announced  in  Feehan  v.  Eendrick,  supra,  is  as 
follows:  **A  purchaser  of  stock,  originally  issued  as  fully 
paid  up  in  exchange  for  fraudulently  overvalued  property, 
Ls  not  liable  to  corporate  creditors  for  the  unpaid  balance 
of  its  par  value  in  excess  of  the  true  valuation  of  the  prop- 
erty, where  he  acquired  the  stock  in  good  faith  and  without 
notice."  The  reason  for  the  rule  is  stated  as  follows  in  the 
case  of  Brant  v.  Ehlen  et  dl.,  59  Md.  1:  '*  Where  shares  of 
stock  are  issued  to  be  paid  in  certain  instalments,  the  law 
implies  a  promise  on  the  part  of  the  subscriber  and  his 
assignee  that  they  will  pay  whatever  may  be  due  thereon 
according  to  the  terms  of  the  subscription.  But  where 
shares  are  issued  as  fully  paid,  and  these  are  sold  in  open 
market,  and  one  buys  them  in  good  faith  on  the  representa- 
tion of  the  company  that  they  are  paid  up,  no  promise  can 
be  implied  on  the  part  of  the  purchaser  to  become  liable 
if  such  shares  have  not  in  fact  been  paid."  Unless  a  com- 
plaint by  a  creditor  of  a  corporation  against  a  stockholder 
thereof  seeking  to  recover  an  unpaid  portion  of  the  par 
value  of  his  stock  to  satisfy  an  indebtedness  against  the  cor* 
poration  states  facts  which  bring  the  stockholder  within  the 
rule  above  announced,  both  under  the  common  law  and  un- 
der our  statute,  the  burden  is  upon  the  stockholder  to  allege 
and  prove  facts  which  exempt  him  from  liability  within  the 
rule.  I  do  not  think  there  is  any  presumption  in  favor  of 
a  transferee  of  corporate  stock  to  the  effect  that  the  stock 
has  been  issued  as  fully  paid,  or  that  the  transferee  has 
acquired  the  same  in  the  open  market  in  good  faith  and 
without  notice.  If  there  is  any  presumption  at  all  in  such 
a  case,  I  think  it  is  to  the  effect  that  the  transferee  acquired 
the  stock  subject  to  the  charge  against  it  for  the  unpaid 
portion  of  the  par  value  thereof.  (See  Wi^Kard  v,  Hansen, 
99  Iowa,  307,  61  Am.  St.  238,  68  N.  W.  691;  Fouche  & 
FowJie  V.  Merchants'  Nat  Bank,  110  Ga.  827,  36  S.  E.  256; 
Burkinshaw  v.  NicoUs,  L.  R.  3  App.  Cas.  1004;  Ryan  v. 
Jacques,  103  Cal.  280,  37  Pac.  186.) 
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I  am  also  of  the  opinion  that  evidence  was  produced  at 
the  trial  in  support  of  all  the  material  allegations  of  the 
complaint. 

Appellant  contends  that  the  stockholder's  liability  is  sec- 
ondary, and  therefore  proof  of  judgment  against  the  cor- 
poration and  return  of  execution  to  the  effect  that  no 
property  of  the  corporation  was  found  is  not  evidence 
against  him^  of  corporate  indebtedness  or  corporate  insol- 
vency. But  such  a  judgment,  whether  conclusive  or  not,  is 
at  least  prima  fade  evidence  of  the  indebtedness  and  of  the 
insolvency.  (14  C.  J.  1062;  Hawes  v.  Anglo-Saxon  Petro- 
leum Co,,  101  Mass.  385;  Wheatley  v.  Glover,  125  Ga.  710, 
64  S.  E.  626.) 

Appellant  having  elected  to  stand  upon  his  motion  for 
nonsuit,  I  think  that  the  judgment  was  properly  entered  for 
the  respondent  and  should  be  affirmed. 


(Hay  14,  1920.) 

trOHN  P.  CLIFFORD,  THOMAS  J.  WILLIAMS  and  FAN- 
NIE PASKINS,  Executors  of  the  Estate  of  CHARLES 
WILLIAMS,  Deceased,  Appellants,  v.  C.  W.  LAKE, 
Administrator  of  the  Estate  of  ELIZA  B.  WILLIAMS, 
Deceased,  Respondent. 

[190  Pac.  714.] 

HlTBBAND    AND    WlTE — COMMUNITY    PBOPEBTT — EvmSNCB— CONFLIOT    OF 

EymsNCX. 

1.     AU  property  acquired  hy  either  spouse  during  coverture  is 
presumed   to   be   communitj   property,    and   the   burden   of   proof 

1.  For  authorities  on  what  constitutes  community  property,  see 
notes  in  86  Aio.  Dec  628;  126  Am.  St.  100. 

Authorities  passing  on  the  question  as  to  whether  secret  profits 
aeeruing  during  marriage  in  connection  with  property  belonging  to 
separate  estate  of  either  spouse  is  community  property  are  collated 
in  a  note  in  31  K  S.  A.,  N.  &,  1092. 
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rests  upon  the  party  who  asserts  it  is  separate  property  to  show 
Biich  fact  bj  a  preponderance  of  evidence. 

2.  The  separate  property  of  either  spouse  may  undergo  muta- 
tions  and  changes  during  the  marriage  relation  and  still  retain 
its  separate  character,  yet  the  proof  to  trace  and  identify  it  in 
its  changed  condition  must  be  clear  and  satisfactory. 

3.  An  appellate  court  will  not  disturb  the  judgment  of  a  trial 
court  because  of  conflict  in  the  evidence,  where  there  is  sufficient 
proof,  if  uncontradicted,  to  sustain  it. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Gem  County.     Hon.  Ed.  L.  Bryan,  Judge. 

From  a  judgment  approving  and  confirming  an  order  of  the 
probate  court,  decreeing  the  assets  of  the  estate  of  Charles  Will- 
iams, deceased,  to  be  community  property,  the  executors  of 
said  Williams  appeal.    Affirmed. 

Finley  Monroe  and  Barber  &  Davison,  for  Appellants. 

Where,  at  the  time  of  the  death  of  a  party  to  a  commu- 
nity, there  is  less  estate  on  hand  than  there  was  at  the  time 
of  the  marriage,  the  estate  will  be  separate  in  its  character, 
as  was  the  original  capital.  (Walsh  v.  Walsh,  84  Cal.  101, 
23  Pac.  1099;  Lewis  v.  Johns,  24  Cal.  98,  85  Am.  Dec.  49.) 

It  is  immaterial  whether  there  was  any  intermingliug  of 
community  and  separate  funds,  because  the  commingling  of 
funds  does  not  charge  all  property  with  being  community 
in  character.  {Carle  v.  Eeller,  18  Cal.  App.  577,  123  Pac. 
815;  In  re  Pepper's  Estate,  158  Cal.  619,  112  Pac.  62,  31 
L.  R.  A.,  N.  S.,  1092 ;  In  re  Bollinger's  Estate,  170  Cal.  380, 
149  Pac.  995,  996.) 

There  is  a  sufficient  tracing  of  the  original  capital  to  keep 
it  impressed  with  the  character  of  separate  property. 
{Walsh  V.  Walsh,  supra,) 

It  is  in  evidence  that  the  house  was  rebuilt  on  the  old 
place  subsequent  to  the  marriage,  but  that  did  not  change 
the  character  of  the  estate.  {In  re  Deschamps'  Estate,  77 
Wash.  514,  137  Pac.  1009;  Pereira  v,  Pereira,  156  Cal.  1, 
134  Am.  St.  107,  103  Pac.  488,  23  L.  R.  A.,  N.  S.,  880.) 
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All  of  the  property  involved  waa  acquired  with  the  pro- 
ceeds of  separate  property,  and  is  separate  property. 
(Douglas  v.  Douglas,  22  Ida.  336,  125  Pac.  796.) 

Tho8.  E.  Buckner  and  W.  C.  Bicknell,  for  Respondent. 

The  property  in  question  having  been  acquired  during  cov- 
crture,  long  after  Charles  Williams  and  his  wife,  Eliza  B. 
Williams,  were  married,  it  is  presumed  to  be  community 
property.  (Stowell  v.  Tucker,  7  Ida.  312,  62  Pac.  1033; 
26  Cent.  Dig.,  Husband  and  Wife,  sec.  913.)  Such  presump- 
tion can  be  repelled  only  by  clear  and  decisive  proof  to  the 
contrary.  (Smith  v.  Smith,  12  Cal.  216,  73  Am.  Dec.  533; 
Meyer  v.  Rimer,  12  Cal.  247,  73  Am.  Dec.  538 ;  Schmaltz  v. 
Oarey,  49  Tex.  49;  Pool  v.  Clifford,  78  Cal.  371,  20  Pac. 
857.) 

"The  increase  of  livestock  during  the  existence  of  marriage 
relation  is  community  property,  though  it  is  the  increase  of 
stock  which  is  the  separate  property  of  the  husband  or 
wife."  (Wolford  v.  Melton,  26  Tex.  Civ.  486,  63  S.  W.  543; 
Bonner  v.  OiU,  5  La.  Ann.  629;  Howard  v.  York,  20  Tex. 
670;  Bateman  v.  Bateman,  25  Tex.  270;  Barr  v.  Simpson,  54 
Tex.  Civ.  105,  117  S.  W.  1041;  Moor  v.  Moor,  24  Tex.  Civ. 
150,  57  S.  W.  992;  Thorn  v.  Anderson,  7  Ida.  421,  63  Pac. 
592.) 

Profits  arising  from  investments  of  separate  property  are 
community  estate,  and  in  case  the  two  are  mingled  so  that 
they  cannot  be  separated,  the  whole  will  be  treated  as  com- 
munity estate.  (Smith  v.  Bailey,  66  Tex.  553,  1  S.  W.  627; 
Clift  V,  Clift,  72  Tex.  144,  10  S.  W.  338.) 

Whether  or  not  the  evidenee  is  suflScient  to  rebut  the  pre- 
sumption that  the  property  is  community  property  is  for  the 
trial  court.  (In  re  Pepper's  Estate,  158  Cal.  619,  112  Pac. 
62,  31  L.  R.  A.,  N.  S.,  1092;  Couts  v.  Winston,  153  Cal.  686, 
96  Pac.  357.) 

REDDOCH,  District  Judge.— The  record  shows  that 
Charles   Williams  and   Eliza   B.   Williams  intermarried  in 
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Idaho  in  1887.  At  the  time  of  the  marriage  Charles  Will- 
iams owned  one  hundred  and  twenty  acres  of  land  near 
Treasnreton,  Idaho,  a  herd  of  cattle  and  about  fifteen  horses. 
The  testimony  on  behalf  of  appellants  shows  that  the  herd 
of  cattle  consisted  of  about  one  hundred  head,  while  that  on 
behalf  of  respondent  shows  that  it  did  not  exceed  fifty  in 
number.  There  is  no  showing  as  to  the  value  of  the  land 
or  cattle  at  the  time  of  the  marriage.  Soon  after  the  mar- 
riage Charles  Williams  homesteaded  one  hundred  and  sixty 
acres,  adjoining  the  one  hundred  and  twenty  acres  owned  by 
him  at  the  time  of  the  marriage ;  he  afterward  traded  thirty 
acres  of  the  original  one  hundred  and  twenty  acre  tract  and 
made  improvements  on  the  remaining  ninety  acres  by  re- 
modeling the  dwelling-house,  building  a  granary  and  re-, 
building  the  stables  thereon;  eighty  acres  of  the  homestead 
tract  was  deeded  to  Thomas  J.  Williams,  a  son  of  Charles 
Williams  by  a  former  marriage,  upon  the  understanding  and 
agreement  that  the  son  was  to  remain  at  home  and  assist 
his  father  upon  the  farm  from  the  time  he  was  nineteen 
years  of  age  until  he  was  twenty-one;  after  this  transfer 
the  real  estate  of  Williams  consisted  of  the  ninety  acres  re- 
maining of  the  original  tract  and  eighty  acres  of  the  home- 
stead tract,  upon  which  he  resided  with  his  wife  and  used 
as  a  farm;  about  seventy  acres  of  the  original  tract  was  in 
cultivation,  on  which  crops  of  hay  and  grain  were  raised, 
which  was  used  to  feed  the  stock,  and  any  surplus  remain- 
ing sold  from  time  to  time;  shortly  after  the  marriage 
Williams  began  selling  oflf  the  original  herd  of  cattle,  to- 
gether with  the  increase,  selling  no  considerable  number  at 
any  one  time,  and  after  about  five  years  he  accumulated 
$1,000,  which  was  deposited  in  a  bank  at  Logan,  Utah; 
some  of  this  deposit  was  withdrawn  at  times,  being  used 
and  loaned,  and  other  deposits  made;  about  the  year 
1903,  or  1904,  Williams  and  wife  sold  the  one  hundred  and 
seventy  acre  farm  for  the  sum  of  $2,500,  which  amount,  to- 
gether with  $1,000  in  the  bank  at  Logan,  Utah,  and  a  small 
amount  of  personal  property,  constituted  all  their  assets. 
On  or  about  the  dates  last  aforesaid  they  purchased  fifteen 
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acres  of  land  near  Emmett,  Gem  county,  Idaho,  the  deed 
to  which  was  taken  in  the  name  of  Charles  Williams,  and 
erected  a  dwelling  thereon,  where  they  afterward  residell 
nntil  about  the  time  of  their  death.  The  purchase  price  of 
the  real  estate,  and  the  cost  of  constructing  the  buildings 
thereon,  represented  an  expenditure  of  $1,925,  and  at  the 
time  of  his  death  Williams  left  $626  in  money  and  notes. 
It  is  this  tract  of  land  and  personal  property  which  is  in- 
volved in  this  action. 

Charles  Williams  died  on  June  6,  1912,  leaving  him  sur- 
viving his  wife  and  several  children  by  a  former  marriage, 
and  thereafter,  on  November  30,  1912,  Eliza  B.  Williams 
died,  leaving  her  surviving  a  daughter  by  a  former  mar- 
riage. The  probate  court  decreed  that  all  property  in  the 
hands  of  the  executors  of  the  estate  of  Charles  Williams, 
deceased,  was  community  property,  and  ordered  that  it  be 
distributed  as  such,  which  decree  and  order  was  affirmed  by 
the  district  court,  from  which  this  appeal  is  prosecuted.  The 
principal  issue  in  this  case  is  whether  or  not  the  assets  of  the 
estate  of  Charles  Williams,  deceased,  are  separate  or  com- 
munity property,  or,  if  mixed,  what  portions  are  separate 
and  what  portions  community. 

C.  S.,  sec.  4659,  provides  all  property  owned  by  the  hus- 
band before  marriage,  and  that  acquired  by  gift,  bequest, 
devise  or  descent  is  his  separate  property,  and  sec.  4660 
provides  all  other  property  acquired  after  marriage  by  either 
husband  or  wife,  including  rents  and  profits  of  the  separate 
property  of  the  husband  and  wife,  is  community  property. 
The  property  in  question  having  been  acquired  during  cov- 
erture is  presumed  to  be  community  property,  and  the  bur- 
den of  proof  rests  on  the  party  who  asserts  that  it  is  sep- 
arate property  to  show  such  fact  by  a  preponderance  of  the 
evidence.  {Humbird  Lumber  Co.  v.  Doran,  24  Ida.  507,  135 
Pac.  66;  Chaney  v,  Oauld  Co.,  28  Ida.  76,  152  Pac.  468;  21 
Cyc.  1653;  5  R.  C.  L.  849;  6  Ency.  Ev.  826,  827.) 

The  separate  .property  of  either  spouse  may  undergo  mu- 
tations and  changes  during  the  marriage  relation  and  still 
retain  its  separate  character,  yet  the  proof  to  trace  and 
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identify' it  in  its  changed  condition  must  be  clear  and  satis- 
factory.    {Ahlstrom  v,  Tage,  31  Ida.  459,  174  Pac.  605.) 

Appellants  contend  that  only  $250  of  the  $3,500  owned  by 
the  deceased  and  his  wife  at  the  time  of  the  sale  of  the 
farm  was  community  property.  This  was  sought  to  be 
shown  by  the  relative  value  of  the  original  ninety  acre  tract 
and  the  homesteaded  tract  which  is  admitted  to  be  commu- 
nity property  at  the  time  of  the  sale.  Evidence  was  offered 
tending  to  show  that  said  tracts  were  worth  $2,250  and 
$250,  respectively.  It  is  also  contended  that  the  thousand 
dollars  on  deposit  in  the  bank  at  Logan,  Utah,  at  the  time 
of  the  sale  of  the  farm,  was  the  proceeds  of  the  sale  of  cat- 
tle which  the  deceased,  Charles  Williams,  owned  at  the  time 
of  the  marriage,  and  therefore  separate  estate.  The  record 
discloses  no  effort  on  the  part  of  the  deceased,  Charles  Will- 
iams, and  his  wife  to  keep  the  community  funds  distinct 
from  the  separate  property  of  the  husband.  It  also  discloses 
that  the  income  from  the  separate  and  community  property 
was  mixed  and  mingled  by  them  without  any  idea  of  keeping 
the  separate  property  of  the  husband  distinct  from  the  com- 
munity accumulations.  The  facts  disclosed  by  the  record 
and  legitimate  inferences  to  be  drawn  therefrom  bring  this 
case  within  the  rule  that  *'an  appellate  court  will  not  dis- 
turb the  judgment  of  the  trial  court,  because  of  conflict  in 
the  evidence,  where  there  is  suflScient  proof,  if  uncontra- 
dicted, to  sustain  it."  {Sweeten  v.  Ezell,  30  Ida.  154,  163 
Pac.  612;  Davenport  v.  Bwrke,  30  Ida.  599,  167  Pac.  481; 
Lamhrix  v.  Frazier,  31  Ida.  382,  171  Pac.  1134;  Wallace  v. 
Hartford  Fire  Ins.  Co.,  31  Ida.  481,  174  Pac.  1009 ;  Labonte 
V,  Davidson,  31  Ida.  644;  175  Pac.  588;  Flendng  v.  Benson, 
32  Ida.  103,  178  Pac.  482.) 

We  find  no  error  in  the  record  sufficient  to  reverse  the 
judgment,  and  it  is  therefore  affirmed,  with  costs  to  respond-, 
ent. 

Morgan.  C.  J.,  and  Budge,  J.,  concur. 
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(May  17,  1920.) 

W.  OAKLET  STOUT  et  al.,  Appellants,  v.  J.  W.  CUN- 
NINGAM,  Respondent 

[189  Pac.  1107.] 

Appeal  and  Ebxos — Pkematukb  Aj>peal. 

An  appeal  which  is  prematurely  taken  does  not  confer  juris- 
diction on  this  court  and  its  dismissal,  although  on  other  than 
'jorisdictional  grounds,  is  not  an  affirmance  of  the  judgment,  nor 
does  it  defeat  an  appeal  regularly  taken  within  the  time  and  in 
the  manner  prescribed  by  law. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.  Hon.  Charles  P.  McCarthy, 
Judge. 

Motion  to  dismiss  appeal.    Overrvled. 

[Wood  &  Driscoll,  for  Appellants. 

Where  an  appeal  has  been  perfected  before  entry  of  judg- 
ment, no  jurisdiction  is  thereby  conferred  on  this  court,  and 
the  appeal  should  be  dismissed  for  want  of  jurisdiction. 
{Yeamans  v.  Lcmiberton,  29  Ida.  801,  162  Pac.  674;  Athey 
V.  Oregon  8.  L.  R.  Co,,  30  Ida.  318,  165  Pac.  1116;  City  of 
Spokane  Falls  v,  Browne,  3  Wash.  84,  27  Pac.  1077.) 

**  Where  an  appellate  court  is  without  jurisdiction  of  the 
subject  matter  it  cannot  acquire  jurisdiction  by  its  decision ; 
or  otherwise  its  proceedings  and  judgment  are  absolutely 
void  and  they  have  no  effect  whatever  on  the  proceedings  or 
judgment  of  the  court  below."  (3  C.  J.,  p.  369,  sec.  124; 
Johnston  v.  Seattle  Taxicab  dk  Transfer  Co,,  89  Wash.  494, 
154  Pac^.  787;  Horan  v.  WaJtrenberger,  9  Tex.  313,  58  Am. 
Dec.  145;  Coffin  v.  Edgington,  2  Ida.  627,  23  Pac.  80.) 

''An  appeal  dismissed  because  there  was  nothing  to  ap- 
peal from  will  not  preclude  another  appeal  in  the  same  case, 
when  a  record  shall  have  been  made  up  from  which  an  appeal 
can  be  taken.'*     {In  re  Rose,  80  Cal.  166,  22  Pac.  86.]^ 
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''The  dismissal  under  such  circumstances  did  not, operate 
as  an  affirmance  of  the  judgment."  (Kennedy^s  Estate,  129 
Cal.  384,  62  Pac.  64;  Brady  v.  Burke,  90  Cal.  1,  27  Pac. 
52;  Home  for  Care  of  Inebriates  v.  Kaplan,  84  Cal.  486,  24 
Pac.  119;  Consolidated  Association  of  Planters  v.  Mason,  24 
La.  Ann.  518;  Thompson  v.  Oreat  Western  Accident  Assn,, 
136  Iowa,  557,  114  N.  W.  31;  Voi^derm^irk  v.  Wilkinson^  147 
Ind.  56,  46  N.  E.  336;  Ritzman  v.  Bwrnliam,  114  Cal.  522, 
46  Pac.  379;  Pioneer  Land  Co.  v.  Maddux,  109  Cal.  633,  50 
Am.  St.  67,  42  Pac.  295.) 

Bichards  &  Haga  and  Marvin  C.  Hix,  for  Bespondenl 

"The  dismissal  of  an  appeal  is  in  effect  an  affirmance  of 
the  judgment  or  order  appealed  from,  unless  the  dismissal 
is  expressly  made  without  prejudice  to  another  appeal." 
(C.  S.,  sec.  7169.) 

It  is  clear  from  the  record  and  the  order  of  this  court 
dismissing  the  first  appeal  that  such  dismissal  was  not  "ex- 
pressly made  without  prejudice  to  another  appeal,"  and 
therefore  the  judgment  of  the  district  court  dismissing  the 
action  was  affirmed.  {West  v.  Dygert,  15  Ida.  350,  97  Pac. 
961;  Fahey  v.  Belcher,  3  Ida.  644,  32  Pac.  1135;  Jackson  v. 
Barrett,  12  Ida.  465,  86  Pac.  270;  Owsley  v.  Warfield,  7 
Mont.  264,  17  Pac.  74;  3  C.  J.  348;  Stimson  v.  Stimson,  30 
N.  D.  78,  152  N.  W.  132.) 

This  rule  has  uniformly  been  followed  in  California,  from 
which  state  our  statute  was  taken.  {Earth  v.  Light,  15  Cal. 
324;  Chamberlain  v.  Reed,  16  Cal.  207;  Spinetti  v,  Brignar- 
dello,  54  Cal.  521;  Garibaldi  v.  Oarr,  97  Cal.  253,  32  Pac 
170.) 

The  same  rule  is  followed  in  Montana,  which  has  a  statute 
identical  with  ours.  {Owsley  v.  Warfield,  supra;  Mcintosh 
Hardware  Co.  v.  Flathead  County,  32  Mont.  254,  80  Pac.  239. 
See,  also,  John^s  v.  Phoenix  Nat.  Bank,  6  Ariz.  290,  56 
Pac.  725.) 

MORGAN,  C.  J.— On  September  16,  1915,  an  order  was 
made  by  the  district  judge  sustaining  respondent's  demurrer 


digitized  by 


Google 


May,  1920.]  Stout  v.  Cunningham.  85 

Opinion  of  the  Court — ^Morgan,  C.  J. 

to  appellants'  complaint.  On  October  16,  1915,  appellants 
having  refused  to  further  plead,  an  order,  in  effect  a  judg- 
ment dismissing  the  action,  was  signed  by  the  judge  and 
filed  by  the  clerk  of  the  district' court,  and  on  January  13, 
1916,  appellants  filed  their  notice  of  and  undertaking  on  ap- 
peal. That  appeal  was,  on  January  19,  1917,  dismissed  be- 
cause of  lack  of  diligence  in  its  prosecution.  {Stout  v. 
Cunningham,  29  Ida.  809,  162  Pac.  928.) 

The  order,  or  judgment  of  dismissal  of  the  action  in  the 
district  court,  was  not  entered  in  the  judgment-book  as  re- 
quired by  Rev.  Codes,  sec.  4454,  until  January  24,  1917,  and, 
therefore,  the  appeal  which  we  dismissed  was  prematurely 
taken  and  did  not  confer  jurisdiction  on  this  court.  (Yeo- 
^mans  v.  Lamherion,  29  Ida.  801,  162  Pac.  674;  AtJiey  v. 
Oregon  Short  Line  R.  R.  Co.,  30  Ida.  318,  165  Pac.  1116.) 

Our  lack  of  jurisdiction  was  not  disclosed  by  the  record, 
nor  was  it  brought  to  our  attention  prior  to  the  dismissal  of 
the  appeal,  or  our  order  would  have  been  based  on  that 
ground  and  not  on  appellants'  lack  of  diligence. 

This  appeal  was  perfected  on  April  24,  1917,  and  respond- 
ent has  moved  to  dismiss  it,  and  has  assigned  as  ground 
tiierefor  *'that  an  appeal  was  heretofore  taken  by  said  ap- 
pellants to  the  above-entitled  court  from  the  judgment  en- 
tered in  the  district  court  of  the  third  judicial  district  of 
the  state  of  Idaho,  in  and  for  the  county  of  Ada,  and  was 
not  dismissed  by  the  above-entitled  c^urt  without  prejudice 
to  another  appeal,  thereby  affirming  the  judgment  of  the 
district  court." 

The  legislature  is  invested  by  the  constitution,  art.  5,  sec 
13,  with  power  to  provide  a  proper  system  of  appeals.  Pur- 
suant to  that  authority  it  enacted  Sess.  Laws,  1915,  chap.  80, 
p.  193  (now  C.  S.,  sec.  7152),  wherein  it  is  provided  that 
an  appeal  may  be  taken  to  the  supreme  court  from  a  final 
judgment.  Prior  to  the  enactment  of  Sess.  Laws,  1917,  chap. 
110,  p.  389,  an  appeal  could  not  be  perfected  from  a  judg- 
ment before  it  was  actually  entered.  {Yeomans  v.  Lanv- 
herton  and  Athey  v.  Oregon  Short  Line  R.  R.  Co.,  supra.) 
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At  the  time  our  decision  dismissing  the  attempted  appeal 
was  made  the  judgpient  sought  to  be  appealed  from  had  not 
been  entered,  and  the  entire  proceeding  in  this  court  was  a 
nullity. 

Our  void  order  of  January  19,  1917,  cannot  be  construed 
to  be  an  affirmance  of  a  judgment  which  was  thereafter  en- 
tered, nor  does  it  defeat  an  appeal  regularly  taken  within  the 
time  and  in  the  manner  prescribed  by  law. 

The  motion  is  overruled. 

Hice  and  Budge,  JJ.,  concur. 


(May  26,  1920.) 

CLAY  GROEFSEMA,  Respondent,  v.  MOUNTAIN  HOME 
gO-OPERATIVE  IRRIGATION  COMPANY,  Appel- 
lant. 

JOHN  GROEFSEMA,  Respondent,  v.  MOUNTAIN  HOME 
CO-OPERATIVE  IRRIGATION  COMPANY,  Appel- 
lant. 

CORNELIA  GROEFSEMA  and  HARM  GROEFSEMA, 
Her  Husband,  Respondents,  v.  MOUNTAIN  HOME  CO- 
OPERATIVE IRRIGATION  COMPANY,  Appellant. 

[190  Pac.  356.] 

Evidence  —  Admissions  —  Instructions  —  Damages  —  Measure  of — 
Nonsuit— Verdict  —  General — Special — Correcting — Irrigation 
— ^Water  Deeds — Rights  Under. 

1.  In  an  action  for  damages  for  alleged  failure  to  deliver, 
during  an  irrigation  season,  the  amount  of  water  called  for  hy 
water  deed,  evidence  of  certain  conversations  with  officers  of  ap- 
pellant company,  wherein  they  told  witness  the  company  would 
begin  to  deliver  water  the  first  day  of  May,  was  properly  ad- 
mitted, and  it  being  conceded  under  the  warranty  in  the  water 
deed  that  deliveiy  was  to  begin  on  that  date,  no  prejudice  could 
result  therefrom. 
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2.  Under  roch  circumstances  evidence  of  failure  to  deliver 
water  from  the  Ist  until  the  12th  of  May  was  properly  admitted 
ms  bearing  upon  the  matters  which  gave  rise  to  respondents'  al- 
leged damages,  in  connection  with  other  evidence  showing  that  the 
proper  amount  of  water  was  not  delivered  during  the  season. 

3.  Testimony  of  a  witness  that  he  received  a  certain  amount 
of  water  on  a  portion  of  his  land  was  not  subject  to  motion  to 
strike.  It  was  competent  to  show  the  amount  of  water  applied 
to  each  tract  separately,  and  by  a  simple  mathematical  calculation 
to  show  that  the  obligation  in  the  deed  to  furnish  two  acre-feet 
per  acre  had  not  been  fulfilled. 

4.  Prejudicial  error  cannot  be  predicated  upon  the  refusal  of 
the  court  to  strike  out  the  testimony  of  a  witness  estimating  his 
damages  for  the  loss  of  pasture  at  $20  per  acre  where  upon 
cross-examination  he  gave  as  his  reasons  therefor  that  it  would 
cost  him  that  amount  to  buy  like  pasture,  or  feed  to  take  the 
place  thereof,  no  other  pasture  being  available,  and  there  being 
no  substantial  conflict  as  to  the  estimate  of  damages  to  the  pas- 
ture, between  the  testimony  of  witnesses  for  appellant  and 
respondent. 

5.  Where  a  motion  for  a  nonsuit  is  made  at  the  close  of  re- 
spondent's case,  and  appellant  thereafter  adduces  evidence  in 
support  of  the  defense,  the  motion  ;s  not  reviewable  upon  appeal. 

6.  A  printed  notice  published  by  appellant  containing  the 
statement  that  it  had  more  water  in  its  reservoir  at  the  close  of 
the  1914  season  than  was  ever  stored  in  the  reservoir  at  the  com> 
mencement  of  any  irrigation  season  in  the  history  of  the  project, 
excepting  1914;  that  the  tunnels  and  flumes  had  been  repaired, 
ditches  enlarged,  and  while  the  snowfall  during  the  winter  months 
had  been  a  little  below  the  average,  no  farmer  under  the  system 
had  occasion  to  be  exercised  as  to  the  water  supply  for  1915, 
was  properly  admitted  as  an  admission  bearing  upon  the  quantity 
of  water  which  the  company  actually  had  stored  in  its  reservoir 
for  the  1915  season. 

7.  Where  all  the  evidence  affirmatively  shows  that  appellant 
company  had  8,000  acre-feet  of  water  stored  in  its  reservoir  at 
the  beginning  of  the  irrigation  season;  that  during  the  season  it 
furnished  only  a  fraction  over  one  acre-foot  of  water  per  acre 
to  3,300  acres  of  land,  and  no  explanation  is  offered  as  to  what 

7.  Liability  of  irrigation  companies  for  failure  to  supply  water, 
see  note  in  81  Am.  St.  488. 

On  construction  of  irrigation  contracts  with  consumers,  see  note 
in  L.  &.  A.  1916F,  257. 


Digitized  by 


Google 


88    Qroepsema  i;.  Mountain  Home  Co-op.  Irr.  Co.   [33  Idaho, 

Argument  for  Appellant. 

became  of  the  remainder  of  the  water,  or  why  it  was  impossible 
to  deliver  more  water  to  respondents  who  were  entitled  under 
their  water  deeds  to  two  acre-feet  per  acre,  the  evidence  is  suffi- 
cient to  sustain  a  verdict  awarding  respondents  damages  for  the 
failure,  neglect  or  refusal  of  appellant  to  deliver  to  respondents 
the  amount  of  water  to  which  they  were  entitled  by  their  deeds. 

8.  Where  three  cases  involving  the  same  issues  are  tried  as  one 
ease,  and  the  jury  return  a  like  general  verdict  in  each  case,  and 
their  special  verdicts  in  two  of  the  cases  sustain  the  general  ver- 
dict but  the  special  yerdict  in  the  other  case  does  not  sustain 
the  general  verdict,  all  based  upon  the  same  evidence,  it  is  proper 
for  the  trial  court  to  send  the  latter  case  back  to  the  jury  for 
further  eonsideration,  upon  the  principle  that  the  court  may  per- 
mit the  jury  to  show  the  verdict  which  they  found  and  intended 
to  return,  since  it  is  apparent  under  all  the  circumstances  that 
the  rendition  of  the  special  verdict  in  this  case  was  the  result 
of  inadvertence. 

9.  Under  such  circumstances  the  provision  of  C.  8.,  see.  6861, 
which  requires  that  "where  a  special  finding  of  fact  is  inconsistent 
with  the  general  verdict  the  former  controls  the  latter  and  the 
court  must  gire  judgment  accordingly,"  is  not  applicable. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Elmore  County.  Hon.  James  B.  Bothwell, 
Judge. 

Actions  for  damages  to  crops  for  failure  to  deliver  water 
in  accordance  with  water  deeds.  Judgments  for  plaintiffis. 
Affirmed. 

Sullivan  &  Sullivan  and  W.  C.  Howie,  for  Appellant. 

*' Where  a  special  finding  of  fact  is  inconsistent  with  the 
general  verdict  the  former  controls  the  latter  and  the  court 
must  give  judgment  accordingly.''  (C.  S.,  sec.  6861.)  It 
was  clearly  the  duty  of  the  court  to  receive  the  special  inter- 
rogatories and  their  answers  thereto  by  the  jury  and  their 
verdict  thereon.     (Special  Verdicts  by  Clementson,  p:  137.) 

Where  the  evidence  is  insufficient  to  support  the  findings 
or  verdict,  the  judgment  or  verdict  must  be  reversed.  {K^Uy 
V.  Oregon  Short  Line  dk  U.  N.  R.  Co,,  4  Ida.  190,  38  Pac?. 
404;  Commercial  Bk.  v.  LieualUn,  5  Ida.  47,  46  Pac.  1020; 


Digitized  by 


Google 


May/20.]   Geoepsema  v.  Mountain  Home  Co-op.  Ibr.  Co.    89 

opinion  of  the  Court — ^Budge,  J. 

Work  Bros.  v.  Kinney,  7  Ida.  460,  63  Pac.  596;  Zienke  v. 
Northern  Pac.  B.  Co.,  8  Ida.  54,  66  Pac.  828;  Small  v.  Har- 
rington, 10  Ida.  499,  79  Pac.  461;  Wood  v.  Broderson,  12 
Ida.  190,  85  Pac.  490;  Bippetoe  v.  Feely,  20  Ida.  619,  119 
Pac  465;  Furey  v.  Taylor,  22  Ida.  605,  127  Pac.  676;  Mc- 
Donnell V.  Jones,  25  Ida.  551,  138  Pac.  1123 ;  Constantine  v. 
McDonald,  25  Ida.  342,  137  Pac.  531;  Walter  v.  Dixon,  29 
Ida.  26,  157  Pac.  250.) 

B.  M.  Wolfe  and  Daniel  McLaughlin,  for  Respondents. 

In  an  action  for  the  recovery  of  money  only,  or  specific 
real  property,  the  jury,  in  their  discretion,  may  render  a 
general  or  special  verdict.  (Fodey  v.  NortJiem  Pac.  By.  Co., 
21  Ida.  713,  123  Pac.  835;  Shaw  Lumber  Co.  v.  Manville, 
4  Ida.  369,  39  Pac.  559.) 

"An  appellate  court  will  not  disturh  the  verdict  of  the 
jury  or  the  judgment  of  a  trial  court  because  of  conflict  in 
the  evidence  when  there  is  sufficient  proof,  if  uncontradicted, 
to  sustain  it."  {Boss  v.  Kerr,  30  Ida.  492,  167  Pac.  654, 
and  cases  cited.) 

BUDGE,  J. — ^This  appeal  involves  three  actions  raising 
essentially  the  same  issues.  They  were  tried  together  to  the 
same  jury  and  all  of  the  evidence  embodied  in  one  record. 
Separate  verdicts  were  returned  in  each  case  and  judgments 
entered  on  each  verdict  respectively.  A  separate  appeal  was 
taken  from  each  judgment  but  the  entire  proceeding  has  been 
briefed  as  upon  a  single  appeal  and  presented  to  us'  upon 
one  hearing.  The  actions  were  brought  to  recover  damages 
alleged  to  have  been  sustained  by  the  loss  of  crops  occasioned 
1^  the  failure  of  appellant  to  deliver  to  respondents  two 
acre-feet  of  water,  for  each  acre  of  land  owned  by  them, 
during  the  irrigation  season  of  1915.  It  is  alleged  that  by 
the  contract  of  purchase  and  deed  of  conveyance*  of  re- 
spondents' water  rights  appellant  warranted  to  deliver  to  each 
of  respondents  the  above  quantity  of  water,  that  during  the 
irrigation  season  of  1915  appellant  disregarding  its  guaranty 
failed,  refused  and  neglected  to  deliver  to  respondents  water 
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in  excess  of  one  acre-foot  per  acre,  resulting  in  the  damage 
claimed. 

Appellant  in  its  answers  to  the  various  complaints  admits 
that  it  did  not  deliver  two  acre-feet  of  water  per  acre,  but 
denies  that  it  failed,  refused  or  neglected  to  deliver  water  in 
excess  of  one  acre-foot  per  acre,  and  as  an  affirmative  de- 
fense sets  forth  the  deeds  to  said  water  rights,  placing  espe- 
cial reliance  upon  paragraph  4  thereof,  which,  so  far  as 
material,  is  as  follows: 

'*In  case  of  shortage  of  water  in  the  Company's  reservoir 
or  canal  system  through  an  accident,  drought,  or  scarcity  in 
any  natural  stream  supplying  said  canal  or  by  reason  of 
improper  diversion  of  water  by  any  person,  or  from  any 
cause  beyond  its  control,  the  company  shall  not  be  liable 
for  such  shortage,  nor  for  any  damage  caused  thereby,  nor 
shall  there  be,  by  reason  thereof,  any  deduction  from  any 
sum  agreed  to  be  paid  to  the  company  by  the  purchaser." 
— and  alleging  in  connection  therewith  that  the  failure  of  ap- 
pellant to  deliver  the  amount  of  water  called  for  in  the 
deeds  was  not  due  to  any  fault  or  negligence  on  its  part, 
but  due  wholly  to  the  fact  that  there  was  a  shortage  of  water 
dufe  to  scarcity  in  the  natural  supply  in  the  watersheds  from 
which  appellant  secured  water  for  its  reservoirs. 

Error  is  predicated  upon  the  refusal  of  the  court  to  strike 
out  upon  motion  evidence  of  the  witness  John  Qroefsema 
with  reference  to  conversations  with  the  officers  of  appellant 
company  relating  to  the  time  in  which  water  was  not  de- 
livered between  the  1st  and  12th  of  May.  However,  it  was 
conceded  in  the  motion  to  strike  that  under  the  warranty 
in  the  water  deed  appellant  was  to  deliver  water  beginning 
with  May  1st.  The  conversation  testified  to  by  this  witness 
was  to  the  effect  that  the  officers  of  the  company,  at  the  time 
witness  paid  his  maintenance  charge,  told  him  that  they 
would  begin  to  deliver  water  on  that  date.  Under  such  cir- 
cumstances the  evidence  was  properly  admissible  and  could 
have  resulted  in  no  prejudice  to  appellant.  In  this  same 
connection  appellant  urges  that  the  testimony  that  water  was 
not  delivered  until  the  12th  of  May  was  outside  of  the  issues. 
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the  only  issue  on  this  phase  of  the  case,  according  to  ap- 
pellant's position,  being  that  two  acre-feet  were  not  delivered 
during  the  season  and  that  no  issue  had  been  raised  for  a 
failure  to  deliver  during  any  particular  period  of  the  irriga- 
tion season. 

We  are  of  the  opinion  that  this  evidence  was  proper,  es- 
pecially in  connection  with  other  evidence  showing  that  the 
proper  amount  of  water  was  not  delivered  during  the  season, 
as  bearing  upon  the  matters  which  gave  rise  to  respondent's 
alleged  damages. 

The  refusal  of  the  court  to  strike  out  evidence  of  the  same 
witness  wherein  he  testified  he  received  eleven-sixteenths  of 
an  acre-foot  of  water  per  acre  on  his  alfalfa  land  is  assigned 
as  error,  and  it  is  insisted  that  appellant  in  its  deed  con- 
tracted to  deliver  the  water  within  a  quarter  of  a  mile  of 
respondent's  land  and,  when  it  was  so  delivered,  the  obliga- 
tion was  fulfilled,  and  the  latter  might  apply  it  all  to  oiie 
portion  of  the  land  and  none  to  the  other  if  he  saw  fit,  but 
the  former  would  not  be  liable  for  damage  to  his  crops  which 
resulted  from  doing  so. 

The  testimony  was  not  subject  to  motion  to  strike.  This 
respondent  was  the  owner  of  forty  acres  of  land,  ten  acres 
of  which  was  in  orchard  and  thirty  in  alfalfa.  It  was  com- 
petent for  him  to  show  the  amount  of  water  applied  to  each 
tract  separately,  and  by  a  simple  mathematical  calculation 
to  show  that  the  obligation  in  the  deed  to  furnish  two  acre- 
feet  per  acre  had  not  been  fulfilled. 

Testimony  was  introduced  by  one  of  the  respondents  that 
the  value  of  certain  pasture  was  $20  per  acre.  Upon  cross- 
examination  the  witness  gave  as  his  reasons  for  fixing  this 
value  that  it  would  cost  him  that  amount  to  pasture  hogs 
in  someone  else's  field  or  to  buy  feed  in  lieu  of  pasture,  it 
appearing  that  no  other  pasture  was  available.  Appellant 
moved  to  strike  out  the  testimony  as  to  the  value  of  the  pas- 
ture, for  the  reason  that  the  cross-examination  showed  that 
such  estimate  of  value  had  no  legal  basis.  The  refusal  of  the 
court  to  strike  out  the  evidence  is  assigned  as  error. 
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Considering  the  foregoing  circumstances  in  connection  with 
the  additional  fact  that  there  is  no  substantial  conflict  or 
difference  of  opinion  as  to  the  estimate  of  damages  between 
the  testimony  of  this  witness  and  the  witnesses  of  appellant, 
the  jury  could  not  have  been  misled  and  no  prejudice  could 
have  resulted  to  appellant. 

Error  is  sought  to  be  predicated  upon  the  denial  of  ap- 
pellant's motion  for  a  nonsuit  at  the  close  of  respond- 
ent's case,  but  appellant  thereafter  adduced  evidence  in 
support  of  its  defense.  Since  the  motion  for  nonsuit  was  not 
renewed  on  the  close  of  all  of  the  evidence,  the  ruling  of  the 
trial  court  on  the  motion  is  not  reviewable  upon  appeal. 
(Palcher  v.  Oregon  Short  Line  R.  R.  Co.,  31  Ida,  93,  97,  169 
Pac.  298,  and  cases  therein  cited.) 

The  court  admitted  in  evidence  a  certain  printed  notice 
published  over  the  signature  of  appellant  in  the  ^'Elmore 
County  Republican"  for  Saturday,  April  3,  1915,  to  the 
effect  that  parties  were  circulating  stories  that  water  users 
under  appellant's  system  shoiild  not  attempt  to  farm  that 
year  on  account  of  scarcity  of  water,  claiming  the  company 
had  no  water  stored  in  its  reservoirs.  The  notice  asserted  the 
stories  were  absolutely  untrue,  that  there  was  more  water  in 
the  Little  Camas  reservoir  at  the  close  of  the  1914  season 
than  was  ever  stored  in  the  reservoir  at  the  commencement 
of  any  irrigation  season  in  the  history  of  the  project  except- 
ing 1914,  tunnels  and  flumes  had  been  repaired,  ditches  en- 
larged, and  while  the  snowfall  during  the  winter  months  had 
been  a  little  below  the  average,  no  farmer  under  the  system 
had  occasion  to  be  exercised  as  to  the  water  supply  for  1915. 
The  admission  of  the  notice  is  assigned  as  error,  the  conten- 
tion being  that  at  best  it  was  only  the  opinion  of  Mr. 
Gregory,  appellant's  secretary,  at  a  time  when  it  was  not 
known  how  much  water  the  company  could  conserve  in  its 
reservoirs,  or  what  the  run-off  would  be. 

The  notice  was  admissible  in  evidence  as  an  admission 
bearing  upon  the  quantity  of  water  which  the  company  ac- 
tually had  stored  in  its  reservoirs  at  that  time.  Moreover, 
on  cross-examination  one  of  the  officers  of  the  company  tes- 
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tified  that  all  of  the  statements  in  the  notice  were  true  ex- 
cept the  statement  that  the  snowfall  was  a  little  below  the 
average  and  that  no  farmer  under  the  system  had  occasion  to 
be  exercised  as  to  the  water  supply.  One  of  the  main  issues 
in  the  case  was  whether  the  company  had  an  adequate  water 
supply  for  that  season,  and  although  respondents'  causes  of 
action  are  not  predicated  upon  any  representation  made  in 
this  notice,  but  wholly  upon  the  provisions  of  the  water 
deeds,  nevertheless  the  notice  was  competent  and  relevant  to 
the  main  issue. 

In  this  connection  the  several  assignments  of  error  based 
upon  the  alleged  insufficien(gr  of  the  evidence  should  be  con- 
sidered. It  is  not  necessary  to  discuss  all  of  the  points  of 
evidence  which  bear  upon  this  question.  It  is  sufficient  to 
observe  that  the  testimony  of  appellant's  witnesses  estab- 
lishes the  fact,  in  entire  conformity  with  the  notice  above 
discussed,  that  at  the  beginning  of  the  season  in  question 
appellant  had  impounded  in  its  reservoirs  8,000  acre-feet  of 
water,  that  it  only  furnished  water  during  that  season  to 
3,300  acres  of  land.  It  is  apparent,  therefore,  that  the  com- 
pany had  an  adequate  water  supply  to  furnish  respondents, 
daring  the  season  of  1915,  all  of  the  water  to  which  their 
deeds  entitled  them.  The  evidence  further  shows  that  the 
company  actually  furnished  to  the  water  users  only  a  small 
fraction  over  one  acre-foot  per  acre.  As  to  what  became  of 
the  remaining  4,700  acre-feet  of  water,  or  why  it  was  im- 
possible to  deliver  more  water  to  the  respondents  if  such 
were  the  fact,  the  record  is  silent,  appellant  having  made  no 
effort  upon  the  trial  to  offer  any  explanation  of  these  per- 
tinent facts,  and  although  the  evidence  does  show  that  there 
was  a  shortage  in  the  natural  supply,  a  scarcity  in  the  snow- 
fall, and  a  very  small  run-off,  appellant  has  not  shown  that 
its  failure  to  deliver  the  water  in  question  was  due  to  that 
cause,  but,  as  already  observed,  the  evidence  is  affirmatively 
to  the  contrary. 

The  remaining  assignments  seek  to  predicate  error  upon  the 
action  of  the  court  in  the  John  Groef  sema  case  in  advising  the 
iuiy,  after  they  had  returned  their  general  verdict  and  their 
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special  verdict  answering  certain  interrogatories  submitted  to 
them,  that  their  answers  to  the  interrogatories  were  inconsist- 
ent with  the  general  verdict  and  in  directing  them  to  retire 
and  further  consider  the  case  and  in  receiving  the  general  and 
special  verdicts  which  were  returned  thereafter.  The  inter- 
rogatories bore  upon  the  question  whether  the  failure  to  de- 
liver water  was  due  to  shortage  in  the  natural  supply  or  to 
negligence  of  appellant.  Interrogatories  in  substantially  the 
same  form  were  submitted  in  all  three  cases.  The  evidence 
upon  these  points  was  identical  in  each  case.  In  each  of 
the  two  other  cases  the  jury  had  answered  the  special  in- 
terrogatories one  way,  and  in  the  John  Groefsema  case  they 
had  answered  the  same  interrogatories  in  the  opposite  way. 
Clearly,  one  finding  or  the  other  was  wrong  and  must  have 
been  the  result  of  inadvertence,  and  the  trial  courjb  committed 
no  error  in  sending  the  jury  back  to  make  their  verdict  re- 
cite what  they  intended  and  to  return  the  verdict  which  they 
^actually  found.  But  appellant  insists  that,  since  a  provi- 
sion of  C.  S.,  sec.  6861,  requires  that  "where  a  special  find- 
ing of  fact  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  must  give  judgment 
accordingly,"  the  trial  court  was  without  authority  to  send 
the  case  back  to  the  jury  but  was  bound  to  enter  judgment 
in  accordance  with  the  special  finding  regardless  of  the  gen- 
eral verdict. 

Under  all  of  the  facts  and  circumstances  before  the  trial 
judge  at  the  time  of  the  presentation  and  returning  of  these 
verdicts,  the  statute  was  not  applicable,  but  a  situation  was 
presented  which  makes  the  case  fall  within  the  principle  an- 
nounced by  this  court  recently  in  Drainage  Dist.  No,  2  v. 
Extension  Ditch  Co,,  32  Ida.  314,  182  Pac.  847,  850,  that  the 
court  may  permit  the  jury  to  show  the  verdict  which  they 
found  and  intended  to  return. 

Finding  no  reversible  error  in  the  record,  the  judgments 
are  affirmed.     Costs  are  awarded  to  respondents. 

Morgan,  C.  J.,  and  Eice,  J.,  concur. 
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(Maj  26,  1&20.) 

ALEX  DELAP,  Appellant,  v.  OLA  LAWSON  and  0.  K. 
LAWSON,  Respondents. 

[190  Pac.  262.] 

Afpxal  and  Ebiob — SuinaENCY  of  Evidence  to  Support  the  Judo- 

MBNT. 

Eyidenee  examined  and  held  snffieient  to  support   the  finding! 
of  the  trial  court. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.     Hon.  Chas.  P.  McCarthy,  Judge. 

Action  on  promissory  note.  Judgment  for  defendants. 
Affirmed. 

J.  B.  Good  and  S.  L.  Tipton,  for  Appellant.  / 

Elliott  &  Healy,  for  Respondents. 
Counsel  cite  no  authorities. 

RICE,  J. — ^This  is  an  action  upon  a  promissory  note  in 
which  judgment  was  rendered  for  the  defendants.  The  ap- 
peal is  from  the  judgment. 

The  appellant  makes  but  one  specification  of  error,  as 
follows  : 

**The  court  erred  in  rendering  judgment  against  the  plain- 
tiff, the  same  not  being  supported  by  the  evidence  in  the 
record." 

This  assignment  is  very  defective.  {Caldwell  v.  Wells,  16 
Ida.  459,  101  Pac.  812;  Newport  Water  Co,  v,  Kellogg,  31 
Ida.  574,  174  Pac.  602;  Citizens' EigM  of  Way  Co.  v.  Ayers, 
32  Ida.  206,  179  Pac.  954;  Citizens'  Right  of  Way  Co.  v. 
Pollard,  32  Ida.  212,  180  Pac.' 259.) 

The  evidence  contained  in  the  record  is  conflicting.  There 
is  ample  evidence  to  support  the  findings  of  the  trial  court. 

The  judgment  is  affirmed.     Costs  awarded  to  respondents. 

Morgan,  C.  J.,  and  Budge,  J.,  concur. 

/ 
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(Maj  26,  1920.) 

AGNES  FEHB  and  IDA  HARBERT,  Copartners,  Doing 
Business  as  the  NEEDLECRAFT  SHOP,  Appellants,  v. 
C.  L.  HA  WORTH,  Administrator  of  the  Estate  of 
EMMA  J.  HAWORTH,  C.  L.  HAWORTH  and  FAT  D. 
YOUNG,  Respondents. 

[190  Pac.  248.] 

TiiAir— Findings— Fraud. 

1.  The  findings  of  the  trial  eonrt  should  speeifieallj  set  forth 
the  ultimate  facts  found  in  response  to  the  issues  presented  bj 
the  pleadings. 

2.  Findings  of  fact  are  to  be  liberally  construed  in  support 
of  the  judgment. 

8.  Fraud  is  not  presumed,  and  an  allegation  thereof  must  bs 
sustained  hj  evidence  reasonably  clear  and  conyincing. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Action  for  rescission  of  contract  Judgment  for  defend- 
ants.   Affirmed. 

Barber  &  Davison,  for  Appellants. 

The  court  should  have  found  on  the  question  of  the  value 
of  the  merchandise;  the  condition  of  the  trade;  as  to  its 
being  prosperous  or  otherwise;  the  question  as  to  whether  or 
not  plaintiffs  were  skilled  or  schooled  in  the  business  in- 
volved; upon  the  question  as  to  whether  or  not  defendants 
made  the  alleged  representations;  as  to  whether  they  were 
relied  on  by  plaintiffs;  and  as  to  whether  or  not  such  re- 
liance was  an  inducing  cause  of  the  purchase.  {BerUn  Ma- 
chine Works  V.  DeUbom  Lumber  Co.,  29  Ida,  494,  160  Pac 
746,  and  cases  cited.) 

It  is  true  that  in  the  record  there  is  an  effort  to  cover 
the  field  by  a  general  iSnding  that  all  the  allegations  of  the 
complaint  are  untrue  and  all  the  denials  and  allegations  of 
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the  answer  true.  Findings  of  this  character  have  been  held 
vieions.  (Sierrett  v.  Sweeney,  15  Ida.  416,  128  Am.  St.  68, 
98  Pac.  418,  20  L.  R.  A.,  N.  S.,  963;  Wood  v.  Broderson,  12 
Ida.  190,  85  Pac.  490,  and  other  cases  cited.) 

From  the  evidence  in  this  cause  the  court  is  justified  in 
Betting  aside  the  decision  of  the  court  below.  {Stone  v. 
Moody,  41  Wash.  680,  84  Pac.  617,  85  Pac.  346,  5  L.  R.  A., 
N.  S.,  799.) 

P.  E.  Cavaney  and  W.  C.  Dunbar,  for  Respondents. 

It  is  inexpedient  upon  the  grounds  of  public  policy  that 
an  instrument,  known  at  the  time  to  have  been  executed  for 
the  very  purpose  of  embodying  and  evidencing  the  agree- 
ments and  accomplishing  the  purpose  of  the  parties,  should 
be  set  aside  upon  the  ground  of  fraud  unless  the  proof  be 
clear  and  strong.  {McCall  v.  Bv^hnell,  41  Minn.  37,  42 
N.  W.  545;  Johnson  v.  Rogers,  112  Ala.  576,  20  So.  929.) 

The  fraud  in  a  case  like  the  one  at  bar  must  be  established 
"beyond  controversy"  or  by  ''the  clearest  and  most  satis- 
factory evidence,"  or  *'to  the  entire  satisfaction  of  the 
court."     {Mayberry  v.  NicJiol  (Tenn.),  39  S.  W.  881.) 

Findings  of  the  trial  court,  supported  by  the  evidence,  will 
not  be  disturbed  on  appeal.     {Papesh  v.  Weber,  27  Ida.  557, 

149  Pac.  1064;  Smith  v,  Faris-Kesl  Const.  Co.,  27  Ida.  407, 

150  Pac.  25;  Fife  v.  ViUage  of  Qlenns  Ferry,  26  Ida.  763, 
146  Pac.  467.) 

The  findings  of  the  lower  court  on  questions  of  fact  are 
conclusive  on  the  reviewing  court.  (Cameron  Lumber  Co. 
V.  Stack-Oibbs  Lumber  Co.,  26  Ida.  626,  144  Pac.  1114;  Jen- 
sen V.  Bum^amer,  28  Ida.  706,  156  Pac.  114.) 

The  judgment  of  the  trial  court  will  not  be  disturbed  be- 
cause of  conflict  in  the  evidence  if  there  is  suflScient  proof 
to  sustain  it.     {Barry  v.  Cox,  28  Ida.  519,  155  Pac.  660.) 

RICE,  J. — This  is  an  action  to  rescind  a  certain  contract 
of  sale  of  the  goods  and  business  comprising  what  was  known 
as  the  Needleeraft  Shop.  Appellants  allege  that  they  were 
induced  to  enter  into  the  contract  by  reason  of  certain  false 
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and  fraudulent  representations  on  the  part  of  respondent 
G.  L.  Haworth  and  his  intestate. 

Appellants  specify  as  ^rror  the  failure  of  the  court  to 
find  upon  all  the  material  issues  presented  hy  the  pleadings. 
The  findings  of  the  court  are  defective,  in  that  they  consist 
largely  of  inferences  and  conclusions  of  fact  rather  than 
specific  findings  of  fact.  Findings  of  fact  are  to  he  liberally 
construed  in  support  of  the  judgment,  especially  in  the  absence 
of  request  made  to^  the  trial  court  to  make  its  findings  more 
definite  and  certain.  {Dontddson  v.  Donaldson,  31  Ida.  180, 
170  Pac,  94;  Fouch  v.  Bates,  18  Ida.  374,  110  Pac.  265.) 
After  carefully  examining  the  findings  in  this  case,  we  con- 
clude that  they  meet  the  material  issues  presented  by  the 
pleadings  and  are  sufficient  to  sustain  the  judgment. 

The  principal  contention  of  appellants  is  thuB  stated  in 
their  brief:  ''That  the  evidence  is  insufficient  to  sustain  the 
findings  and  judgment  of  the  court ;  and  affirmatively  shows, 
on  the  other  hand,  that  the  findings  and  judgment  should 
be  in  favor  of  plaintiffs.'* 

Upon  these  questions  the  evidence  has  been  examined  and 
found  to  be  sufficient  to  justify  the  findings  of  the  trial 
court.  We  do  not  think  any  good  purpose  would  be  served 
by  setting  forth  an  analysis  of  the  evidence  in  this  case. 
Fraud  is  not  presumed,  and  an  allegation  thereof  must  be 
sustained  by  evidence  reasonably  clear  and  convincing. 

The  judgment  is  affirmed.     Costs  awarded  to  respondents. 

Morgan,  C.  J.,  and  Budge,  J.,  concur. 
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(Maj  27,  1920.) 

BABBARA  PRANCES  LYONS,  Respondent,  v.  GEORGE 
A.  LAMBRIX,  Administrator  of  the  Estate  of  JOSE- 
PHINE LAMBRIX,  Deceased,  Appellant. 

[190  Pae.  356.] 

Afpbal  and  Ebboi^— Certiticatb  as  to  Papers  Used  on  Hsasino  or 
Motion — Instkuctions — Evidencb. 

1.  If  the  transcript  does  not  contain  a  eertifieate  showing  what 
papers  were  submitted  to  the  judge  and  by  him  used  on  the 
hearing  of  a  motion  for  a  new  trial,  or  other  contested  motion, 
the  order  disposing  of  the  same  cannot  be  reviewed. 

2.  All  the  instructions  given  must  be  read  and  considered  to- 
gether in  order  to  determine  whether  or  not  the  charge  correctly 
states  the  law  applicable  to  the  facts  of  the  case. 

3.  If  there  is  substantial  evidence  sustaining  the  verdict,  it 
will  not  be  disturbed  on  appeal  because  of  conflict. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.  Hon.  Charles  P.  McCarthy, 
Judge. 

Action  to  recover  for  services  rendered.  Judgment  for 
plaintiff.    Affirmed. 

T.  S.  Risser,  for  Appellant. 

The  instructions  given  by  the  court  and  the  requested 
instructions  also  given  by  the  court  could  not  be  read  and 
considered  together  as  a  whole;  they  could  not  reasonably 
and  fairly  be  harmonized,  for  -the  reason  that  they  were 
inconsistent  and  contradicted  each  other,  and  therefore  it 
was  error  for  the  court  to  give  them.  (Tarr  v.  Oregon  Short 
Line  R.  Co.,  14  Ida.  192,  125  Am.  St.  151,  93  Pac.  957.) 

Laurel  E.  Elam  and  Ross  W.  Bates,  for  Respondent. 

Verdict  of  jury  will  not  be  set  aside  where  there  is  any 
substantial  evidence  to  support  the  verdict  or  where  there 
is  a  conflict  in  the  evidence.     {Casady  v.  Stuart,  29  Ida. 
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714,  161  Pac.  1026 ;  State  v.  Bouchard,  27  Ida.  500,  149  Pac. 
464;  TOden  v,  Hubbard,  25  Ida.  677,  138  Pac.  1133;  Mont- 
gomery V.  Gray,  26  Ida.  583,  144  Pac.  646 ;  Oraham  v.  Coeur 
d'Alene  etc.  Transp,  Co-,  27  Ida.  454,  149  Pac.  509 ;  Bower 
V.  Moorman,  27  Ida.  162,  Ann.  Cas.  1917C,  99,  147  Pac.  496 ; 
Darry  v.  Cox,  28  Ida.  519,  155  Pac.  660;  Jensen  v.  Bum.- 
garner,  28  Ida,  706,  156  Pac.  114;  John  V.  Farwell  Co,  v- 
Craney,  29  Idk.  82,  157  Pac.  382 ;  Smith  v,  Faris-Kesl  Const. 
Co.,  27  Ida.  407,  150  Pac.  25;  Ooldensmith  v.  Snowstorm 
Min.  Co.,  28  Ida.  403,  154  Pac.  968.) 

Where  instructiona  as  a  whole  properly  lay  down  the  rule 
of  law,  court  will  not  reverse  the  lower  court  by  reason  of 
some  defect  in  one  of  the  instructions.  (Taylor  v.  Lytle, 
29  Ida.  546,  160  Pac.  942;  Cady  v.  Keller,  28  Ida.  368,  154 
Pac.  629.) 

MORGAN,  C.  J. — This  action  was  commenced  by  respond- 
ent to  recover  for  labor  performed  by  her  as  a  household 
servant  for  and  at  the  instance  and  request  of  appellant's 
intestate.  The  employment  was  denied,  and  an  affirmative 
defense  and  counterclaims  were  alleged,  in  the  answer.  The 
trial  resulted  in  a  judgment  for  plaintiff  from  which,  and 
from  an  order  denying  a  motion  for  a  new  trial,  this  appeal 
is  prosecuted. 

Appellant  has  assigned  as  error  orders  overruling  his  mo- 
tions for  a  continuance  and  for  a  new  trial.  The  transcript 
does  not  contain  a  certificate  showing  what  papers  were  sub- 
mitted to  the  judge  and  by  him  used  on  the  hearing  of 
either  of  these  motions,  and,  therefore,  neither  of  the  orders 
can  be  reviewed.  {Smith  v.  Benson,  32  Ida.  99,  178  Pac. 
480,  and  cases  therein  cited.) 

Other  assignments  of  error  present  for  review  the  action 
of  the  judge  in  giving  certain  instructions,  and  question  the 
sufficiency  of  the  evidence  to  sustain  the  verdict. 

The  instructions  given,  when  read  and  considered  together, 
are  not  in  conflict  with  each  other  and,  taken  as  a  whole, 
correctly  state  the  law  applicable  to  the  facts  of  the  case. 
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The  testimony  is  conflicting,  but  sufficient  to  bring  the  case 
within  the  rule  that  if  there  is  substantial  evidence  sustain- 
ing the  verdict,  it  will  not  be  disturbed  on  appeal  because 
of  conflict. 

The  judgment  appealed  from  is  affirmed.  Costs  are 
awarded  to  respondent. 

Rice  and  Budge.  JJ.,  concur. 


(May  27,  1920.) 


PBAKL    LISENBY,    Respondent,    v.    INTBRMOUNTAIN 

STATE   BANK,' a  Corporation,  and  F.  M.  KERBY, 

Appellanta. 

[190  Pac.  355.] 

TlBDICfr-^CONTLIGTINO  EVU>ENCK. 

A  yerdiet  founded  upon  conflicting  evidence  will  not  be  disturbed 
where  there  is  substantial  evidence  to  sustain  it. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District^  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Action  by  a  bank  depositor  to  recover  balance  on  deposit. 

Judgment  for  plaintiff.  Affirmed  as  to  appellant  bank. 
Reversed  as  to  appellant  Eerby. 

Karl  Paine,  A.  C.  Hindman  and  P.  M.  Kerby,  for  Appel- 
lants, cite  no  authorities  on  point  decided. 

J.  P.  Pope,  for  Respondent. 

The  law  is  so  well  established  as  to  require  no  citation  of 
authorities  that  the  supreme  court  will  not  disturb  the  ver- 
dict of  a  jury  where  there  is  a  substantial  conflict  in  the 
testimony.  {HellebrarU  v.  Kent,  29  Ida.  89,  157  Pac.  780  j 
Jensen  v.  Bumgarner,  28  Ida.  706,  156  Pac.  114.)^ 
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BUDQB,  J. — ^This  action  was  instituted  by  respondent 
against  the  appellant  bank  and  its  cashier  jointly  to  recover 
the  snm  of  $324.03  claimed  to  be  the  balance  due  and  re- 
maining •on  deposit  to  her  credit  in  the  bank.  The  case  was 
tried  to  the  court  and  a  jury  and  a  verdict  was  returned 
in  favor  of  respondent  for  the  full  amount  claimed.  This 
appeal  is  from  the  judgment  entered  on  the  verdict.  Appel- 
lants have  assigned  several  errors,  but  the  only  one  discussed 
or  relied  upon  for  reversal  is  that  the  verdict  is  not  sup- 
ported by  the  evidence. 

The  material  fact  in  dispute  is  whether  respondent  author- 
ized appellant  bank  or  its  cashier  to  pay  out  of  moneys, 
which  it  is  admitted  she  had  deposited  in  the  bank  certain 
claims,  viz.,  an  amount  known  as  the  Warner  bill  and  a  note 
signed  by  respondent's  former  husband  and  a  third  party 
and  held  by  the  bank. '  It  is  conceded  by  appellants  that 
there  is  a  direct  conflict  in  the  evidence,  and  the  record 
shows  that  the  testimony  of  the  respondent  is  clear  and 
unequivocal  that  she  never  authorized  either  the  bank  or 
its  cashier  to  make  these  payments  out  of  her  deposit.  Ap- 
pellants contend  that,  because  of  certain  alleged  inconsisten- 
cies in  respondent's  testimony  and  the  alleged  fact  that  the 
great  weight  of  the  evidence  tends  to  show  that  the  bank 
was  authorized  to  make  the  payments  in  question,  the  judg- 
ment should  be  reversed. 

It  could  serve  no  useful  purpose  to  recite  the  evidence  or 
enter  upon  a  discussion  of  it  or  to  speculate  as  to  the  proba- 
bilities of  one  or  more  witnesses  telling  the  truth  and  others' 
having  testified  falsely.  There  is  substantial  evidence  to 
support  the  verdict  against  the  bank,  and  it  is  apparent  that 
the  jury  believed  the  testimony  of  respondent.  The  case, 
therefore,  fails  within  the  well-settled  rule,  so  frequently 
reiterated  by  this  court,  that  where  there  is  substantial  evi- 
dence to  support  a  verdict,  it  wiU  not  be  disturbed  because 
of  conflict  in  the  evidence.  The  more  recent  cases  an- 
nouncing the  rule  are  collected  in  Consolidated  Interstate- 
Callahan  Min.  Co.  v.  Morton,  32  Ida.  671,  187  Pac.  791; 
C.  S.,  sec.  7170.    As  pointed  out  in  one  of  the  cases  therein 


Digitized  by 


Google 


May,  1920,]  State  v.  Shkbhait.  103 

Points  Decided. 

cited,  and  as  this  court  has  had  frequent  occasion  to  observe, 
the  rale  applies  alike  to  findings  of  fact  made  by  the  trial 
court  sitting  without  a  jury  and  to  verdicts  where  the  case 
is  tried  to  a  jury.  (Davenport  v.  Burke,  30  Ida,  599,  167 
Pac.  481.) 

The  evidence  is  not  sufficient  to  establish  any  liability  on 
the  part  of  appellant  Kerby.  The  specification  of  error, 
however,  goes  to  the  sufficiency  of  the  evidence  to  sustain 
the  entire  verdict. 

The  judgment  against  Kerby  is  reversed.  The  judgment 
against  the  bank  is  affirmed,  with  costs  in  favor  of  respond- 
ent 

Morgan,  C.  J.,  and  Bice,  J.,  concur. 


(Haj  28,  1920.). 

STATE,  Respondent,  v.  J.  A.  SHEEHAN,  Appellant 
[190  Pac.   71.] 

IRTOZICATINO  LiQUOBS  —  UNIAWTUL   TBANSPOBTATIOK  —  GUlfIS— PBIN- 

dPALS  —  CuunsAXj  Intent  —  Evidence  —  Motion  io  Strike— In- 

BTBTJOnONS — EeBOE^-WhEN    NOT    PREJUDICIAL. 

1.  An  instraetion  that  "Under  the  laws  of  this  state  aU  persons 
eoneemed  in  the  commission  of  a  crime,  whether  they  directly 
eommit  the  act  eonstitnting  the  offense  or  aid  and  abet  in  its 
eommission,  or  advise  and  encourage  its  commission,  are  princi- 
pals in  any  crime  so  committed,  .  .  •  .  "  is  in  substantial  con- 
formitj  vnth  C.  8.,  section  8093,  and  correctly  states  the  law. 

2.  0.  8.,  section  8093,  makes  one  who  aids,  abets  or  encourages 
another  in  the  transportation  of  intoxicating  liquor  into  the  state 
of  Idaho  guilty  of  the  act  of  transporting  whether  or  not  he  was 
actually  present  and  participating  in  such  act. 

8.  It  is  not  prejudicial  error  to  refuse  to  strike  out  erroneous 
testimony,  nor  to  refuse  to  instruct  the  jury  to  disregard  the  same 
when  by  bis  subsequent  answers  the  witness  has  shown  that  ha 
had  no  personal  knowledge  of  the  facts  testified  to. 
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4.  Nor  IB  it  prejudicial  error  for  the  court  to  instruct  the 
jurjr  that  they  may  give  such  testimony  what  weight  they  think 
it  iB  entitled  to,  when  it  is  apparent  from  all  of  the  facta  and 
circumstances  in  connection  therewith  that  the  jury  could  not 
have  been  misled  or  the  defendant  prejudiced  thereby. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.     Hon.  Chas.  P.  McCarthy,  Judge. 

Prosecution  for  the  crime  of  transporting  intoxicating 
liquor  into  the  State  of  Idaho.  Judgment  of  conviction, 
from  which  defendant  appeals.    Affirmed. 

Perky  &  Brinck,  for  Appellant. 

Transportation  means  the  act  of  the  carrier,  not  the  act 
of  the  shipper.  (10  C.  J.  37,  38;  Van  Zile,  Bailments, 
sees.  19,  395;  6  C.  J.  1099;  Mechem,  Agency,  sees.  26,  41; 
State  V.  Carson,  147  Iowa,  561,  140  Am.  St.  330,  126  N.  W. 
698 ;  Alexander  v.  Atlantic  etc.  B,  Co,,  144  N.  C.  93,  56 
S.  E.  697;  Gloucester  Ferry  Co.  v.  Pewnsylvania,  114  U.  S. 
196,  5  Sup.  Ct.  826,  29  L.  ed.  158,  see,  also,  Rose's  U.  S. 
Notes;  State  v.  Pickett,  47  S.  C.  101,  25  S.  E.  46;  State  v. 
Pope,  79  S.  C.  87,  60  S.  E.  234;  Ogdensburg  etc.  B.  Co.  v. 
Pratt,  22  Wall.  (U.  S.)  123,  22  L.  ed.  827,  see,  also,  Rose's 
U.  S.  Notes;  Sturgeon  Bay  etc.  Harbor  Co.  v.  Leathern,  164 
111.  239,  45  N.  E.  422;  United  States  v.  Sheldon,  2  Wheat. 
(U.  S.)  119,  4  L.  ed.  199,  see,  also,  Rose's  U.  S.  Notes.) 

The  overt  act  of  the  carrier,  if  innocent,  cannot  be  im- 
puted to  the  shipper  as  criminal;  and  even  though  crim- 
inal, cannot  be  imputed  to  the  shipper  if  the  carrier  acts 
independently  and  without  community  of  intent  with  ship- 
per. {People  V.  Collins,  53  Cal.  185;  State  v.  Jansen,  22 
Kan.  498;  State  v.  Currie,  13  N.  D.  655,  112  Am.  St.  687, 
102  N.  W.  875,  69  L.  R.  A.  405;  State  v.  Hayes,  105  Mo. 
76,  24  Am.  St.  360,  16  S.  W.  514;  Bishop's  Crim.  Law, 
7th  ed.,  sec.  241.) 

Evidence  of  other  offenses  cannot  be  considered  upon  the 
probability  of  appellant's  having:  committed  the  crime 
charged.     (18  Ann.   Cas.  846,  note;  Underbill,   Crim.   Ev., 
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2d  ed.,  sec.  87;  1  Bishop,  New  Crim.  Pro.,  sec.  1124;  Wig- 
more,  Evidence,  sec.  305;  People  v.  Hurley,  126  Cal.  351, 
58  Pac.  814;  State  v.  Marshall,  2  Kan.  App.  792,  44  Pac. 
49;  1  Wharton,  Crim.  Ev.,  10th  ed.,  p.  59;  State  v.  Eder, 
36  Wash.  482,  78  Pac.  1023;  16  C.  J.  81,  588-592;  8  R.  C.  L. 
206,  and  n.  5;  Proctor  v.  State,  8  Old.  Cr.  537,  129  Pac.  77; 
CTiipman  v.  People,  24  Colo.  520,  52  Pac.  677;  People  v. 
King,  23  Cal.  App.  259,  137  Pac.  1076;  State  v.  Hughes, 
3  Kan.  App.  95,  45  Pac.  94 ;  State  v,  Reynolds,  5  Kan.  App. 
515,  47  Pac.  573;  Porath  v.  State,  90  Wis.  527,  48  Am.  St. 
954,  63  N.  W.  1061.) 

Roy  L.  Black,  Attorney  General,  Dean  DriscoU  and  Alfred 
P.  Stone,  Assistants  to  Attorney  General,  for  Respondent. 

One  who  commits  a  crime  through  the  instrumentality  of 
an  innocent  agent  is  punishable  as  a  principal.  (16  C.  J. 
124,  and  cases  cited;  Johnson  v.  State,  142  Ala.  70,  38  So. 
182,  2  L.  R.  A.,  N.  S.,  897,  and  note;  Hendry  v.  State,  147 
Ga.  260,  93  S.  E.  413.) 

To  sustain  a  conviction  for  illegally  transporting  intoxi- 
cating liquor,  it  is  not  necessary  that  the  defendant  shall 
have  personally  transported  the  same.  (Hendry  v.  State, 
supra;  State  v.  Warhurton,  97  Wash.  242,  166  Pac.  615; 
State  V.  Blauntia,  170  N.  C.  749,  87  S.  E.  101;  Combs  v. 
Commonwealth,  162  Ky.  86,  172  S.  W.  101 ;  Toum  of  Harts- 
vale  v.  McCall,  101  S.  C.  277,  85  S.  E.  599;  Bridgeforth  v. 
State,  15  Ala.  App.  502,  74  So.  402.) 

Evidence  of  other  offenses  may  be  admitted  upon  the 
question  of  intent,  motive,  or  for  the  purpose  of  showing  a 
system,  and  sometimes  for  purpose  of  corroboration.  (State 
V.  Lancaster,  10  Ida.  410,  78  Pac.  1081 ;  State  v.  Henderson, 
19  Ida.  524,  114  Pac.  30;  State  v.  Hamm/)ck,  18  Ida.  424, 
110  Pac.  169;  State  v.  Driskill,  26  Ida.  738,  145  Pac.  1095; 
State  V.  Schmdtz,  19  Ida.  566,  114  Pac.  1;  State  v.  O'Neil, 
24  Ida.  582,  135  Pac.  60;  State  v.  Davis,  6  Ida.  159,  53 
Pac.  678;  State  v.  McGann,  8  Ida.  40,  66  Pac.  823.) 

Instructions  identical,  in  the  substance  thereof,  with  those 
given  by  the  court  in  this  case'  have  been  approved  by  our 


Digitized  by 


Google 


106  State  v.  Shebhan.  [33  Idaho, 

Opinion  of  the  Coiurt — Budge,  J. 

court  in  State  v.  Rooke,  10  Ida.  388,  79  Pac.  82;  State  v. 
Maguire,  31  Ida.  24,  169  Pac.  175. 

BUDGE,  J. — This  appeal  is  from  a  judgment  convicting 
appellant  of  the  crime  of  transporting  intoxicating  liquor  into 
the  state  of  Idaho.  From  the  evidence  it  appears  that  the  ap- 
pellant arrived  in  Boise  from  Salt  Lake  City  early  on  the  morn- 
ing of  May  16, 1916.  He  had  checked  two  trunks  at  Salt  Lake 
City  as  baggage  to  be  transported  to  Boise.  Subsequent  to 
accepting  the  trunks  for  transportation  the  railroad  com- 
pany discovered  the  trunks  each  contained  kegs  of  whisky, 
and  the  superintendent  at  Pocatello  wired  the  railroad'  of- 
ficers at  Boise  that  this  certain  baggage  contained  liquor 
and  to  get  in  touch  with  the  sheriff's  office  in  Boise,  and 
further  suggested  that  the  party  c^ling  for  the  same  should 
be  arrested.  About  8  o'clock  on  the  morning  of  the  16th 
appellant  called  at  the  Peasley  transfer  office  at  Boise  and 
gave  an  employee  the  two  baggage  checks  for  the  trunks. 
These  checks  were  delivered  to  an  employee  by  the  name  of 
Waymire,  who  presented  them  to  the  railroad  eompany  and 
was  informed  that  the  trunks  had  not  arrived  but  that  they 
expected  them  on  the  6:15  train  that  evening.  This  em- 
ployee discovered  that  there  was  something  wrong  with  this 
baggage,  and  that  it  was  being  watched,  so  the  checks  were 
returned  to  appellant  with  the  request  that  he  get  someone 
else  to  look  after  them.  Appellant,  on  the  evening  of  the 
16th,  went  to  the  railroad  station  at  Boise  and  called  Mr. 
Phillips,  the  baggageman,  outside  and  gave  him  the  two 
check  numbers  for  trunks  and  asked  him  if  they  were  in, 
and  ,at  the  same  time  informed  Phillips  that  the  trunks 
contained  intoxicating  liquor.  Subsequent  to  appellant's 
arrest  he  informed  the  sheriff  the  trunks  belonged  to  him. 
Mrs.  Lizzie  Johnson  had  been  staying  at  appellant's  house 
while  appellant  and  his  wife  were  in  Salt  Lake  City,  and 
testified  that  when  appellant  arrived  home  he  brought  three 
or  four  quart  bottles  of  liquor  with  him  in  his  suitcase. 
Sheehan  never  had  the  liquor  alleged  to  have  been  trans- 
ported in  the  trunks  in  his  personal  possession  in  Idaho. 
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The  court  gave  an  instruction  which  was  in  part  as  fol- 
lows: **  Under  the  laws  of  this  state  all  persons  concerned 
in  the  commission  of  a  crime,  whet}ier  they  directly  commit 
the  act  constituting  the  offense  or  aid  and  abet  in  its  com- 
mission, or  advise  and  encourage  its  commission,  are  prin- 
cipals in  any  crime  so  committed,  ....  " 

An  instruction  requested  by  the  appellant  to  the  ef|ect 
that  the  act  of  the  shipper  in  delivering  goods  to  the  car- 
rier, in  this  case  the  Oregon  Short  Line  Railroad  Company, 
does  not  amount  to  transportation,  the  carrier  being  the  only 
party  who  in  such  case  does  the  transporting,  was  refused. 
The  giving  of  the  former  instruction  and  the  refusal  to  give 
the  latter  are  assigned  as  error. 

In  this  same  connection,  and  on  the  theory  embodied  in 
the  requested  instruction,  appellant  assigns  as  error  the 
denial  of  his  motion  for  an  instruction  advising  acquittal 
and  the  insufficiency  of  the  evidence  to  sustain  the  verdict. 

C.  S.,  section  8093,  provides  that  "All  persons  concerned 
in  the  commission  of  a  crime,  whether  it  be  felony  or  mis- 
demeanor, and  whether  they  directly  commit  the  act  consti- 
tuting the  offense  or  aid  and  abet  in  its  commission,  or,  not 
being  present,  have  advised  and  encouraged  its  commission, 
....  are  principals  in  any  crime  so  committed." 

The  instruction  which  the  court  gave  is  substantially  in 
the  language  of  the  statute  and  correctly  states  the  law. 
The  crime  of  transporting  intoxicating  liquor  into  the  state 
of  Idaho,  of  which  appellant  was  convicted,  is  committed 
whenever  one  knowingly  and  intentionally  transports  intoxi- 
cating liquor.  No  other  intent  is  necessary  in  order  to 
complete  the  offense,  when  coupled  with  the  act  of  transport- 
ing, than  the  intent  to  transport.  The  evidence  shows  that 
the  intoxicating  liquor  in  this  case  was  actually  transported 
into  the  state  of  Idaho,  that  the  appellant  had  the  intent 
that  it  should  be  so  transported,  that  he  aided,  abetted,  en- 
couraged and  procured  the  transportation.  His  acts  and 
his  intent,  coupled  with  the  act  of  the  railroad  company  in 
knowingly  transporting  the  intoxicating  liquor,  bring  him 
clearly  within  the  terms  of  the  foregoing  statute  and  make 
him  a  principal  in  the  commission  thereof  as  defined  therein. 
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In  this  connection  appellant  also  contends  that  the  rail- 
road company  is  in  the  position  of  a  fei^ed  accomplice. 
In  order  to  become  such  the  company  must  have  held  itself 
out  to  the  appellant  as  being  in  fact  an  accomplice.  This 
the  company  did  not  do.  There  is,  therefore,  no  element  of 
feigned  accomplice  in  the  case. 

Appellant  moved  to  strike  out  the  testimony  of  Mrs. 
Johnson  relating  to  certain  bottles  of  liquor  which  she  stated 
he  had  in  his  possession.  The  motion  was  denied.  Appel- 
lant then  recalled  her  for  further  cross-examination,  during 
which  she  testified  as  follows: 

"Q.  Now,  you  spoke  about  seeing  some  liquor,  I  think 
you  said  four  bottles,  in  the  house.  Do  you  know  whether 
they  were  whisky  or  not! 

"A.  No,  sir,  I  don't  know;  I  never  tasted  it. 

**Q.  Do  you  know  whether  it  was  intoxicating  liquor  of 
any  kind  of  your  own  knowledge! 

'*A.  No,  I  don't  know  how  I  could  answer  that,  because 
I  don't  know. 

''Q.  You  didn't  taste  any  of  it! 

''A.  No. 

"Q.  Did  you  see  thiri  liquor  in  the  possession  of  Sheehan, 
or  did  you  see  it  at  the  house! 

"A.  No,  sir,  I  did  not. 

'*Q.  You  do  not  know  whether  it  was  intoxicating  liquor 
of  any  kind,  do  you ! 

'*A.  No,  sir.    It  was  on  the  table  vjhen  I  seen  it." 

Appellant  requested  the  court  to  instruct  the  jury  to  dis- 
regard her  testimony  concerning  the  possession  of  the  liquor 
in  bottles  and  to  give  it  no  consideration  as  bearing  upon 
the  probability  of  appellant  having  committed  the  offense 
upon  which  the  state  had  elected  to  rely,  viz.,  the  transpor- 
tation of  the  liquor  contained  in  the  trunks.  This  request 
was  refused  and  the  court  instructed  the  jury  that  they 
could  convict  appellant  only  of  transporting  the  liquor  con- 
tained in  the  trunks,  that  her  testimony  was  permitted  to 
remain  in  evidence  only  for  the  purpose  of  enabling  them 
to  decide  whether  appellant  transported  the  liquor  contained 
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in  the  trunks,  that  if  they  thought  it  had  any  bearing  upon 
that  question  they  might  consider  it  for  that  purpose,  giving 
to  it  such  weight  as  they  thought  it  entitled  to. 

The  denial  of  the  motion  to  strike,  the  refusal  to  give 
the  former  instruction,  and  the  giving  of  the  latter,  are  as- 
signed as  error. 

While  we  are  satisfied  that  the  court  erred  in  the  respects 
complained  of,  we  do  not  regard  these  errors  as  prejudicial 
or  as  justifying  a  reversal.  The  witness'  testimony  on  the 
cross-examination  shows  that  she  had  no  knowledge  as  to 
whether  the  bottles  about  which  she  had  testified  contained 
intoxicating  liquor.  The  rule  is  that  it  is  not  prejudicial 
error  to  refuse  to  strike  out  erroneous  evidence  where  the 
witness  whose  testimony  the  court  is  asked  to  strike  out  has 
shown  by  subsequent  answers  that  he  has  no  personal  knowl- 
edge of  the  facts  testified  to.  (17  C.  J.  333,  sec.  3677; 
Drew  V.  United  Stales,  192  Fed.  854,  113  C.  C.  A.  178.) 
When  we  apply  this  rule  to  the  facts  and  circumstances  of 
the  case  at  hand  we  are  satisfied  that  no  prejudice  could 
have  resulted  to  appellant  from  failure  to  strike  out  the 
evidence  in  question,  and  that  the  jury  could  not  have  been 
misled  either  by  the  evidence  or  the  instruction  complained 
of. 

The  juagment  is  aflBrmed. 

Mo^^an,  C.  J.,  and  Rice,  J.,  concur. 
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(Maj  29,  1920.) 

BLISS  TOWNSITE  COMPANY,  a  Corporation,  Respondent, 
V.  MORRIS-ROBERTS  COMPANY,  a  Corporation, 
Appellant. 

[190  Pac  1028.] 

DxBDs — ^Description — Covbnant  of  Sbizin — Covenant  of  Wabranty 
— Breach  of  Covenant.  , 

1.  A  deed  to  a  tract  of  land  contained  the  following  excep- 
tion: ''Saving  and  excepting  further  such  railroad  right  of  waj 
as  was  granted  to  Oregon  Short  Line  Railway  Company,  its  suc- 
cessors and  assigns,  by  acts  of  Congress,  said  Oregon  Short  Line 
running  through  said  conveyed  lands  with  its  main  line."  Held^ 
that  the  exception  did  not  refer  to  land  adjacent  to  the  right 
of  way  granted  by  act  of  Congress  to  the  railroad  company  for 
station  grounds. 

2.  A  covenant  of  seizin  is  not  implied  from  the  use  of  the 
words  "grant,  bargain,  sell,  convey  and  confirm"  contained  in  a 
deed. 

8.  Under  0.  S.,  section  5384,  a  covenant  of  seisin  is  not  im- 
plied from  the  use  of  the  word  "grant"  in  a  deed. 

4.  A  breach  of  a  covenant  of  warranty  does  not  occur  until 
eviction  from  the  land  conveyed  by  one  having  paramount  title. 

£k  To  constitute  an  eviction  which  will  operate  as  a  breach 
of  covenant  of  warranty,  the  ouster  need  not  be  from  'the  entire 
premises,  but  from  part  only  of  them. 

6.  Failure  to  make  a  warrantor  a  party  to  an  a<^on  against 
a  warrantee  by  one  seeking  to  establish  a  paramount  title  and 
right  to  possession  of  a  tract  of  land  does  not  release  the  war- 
rantor from  liability  upon  his  covenant  of  warranty. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  of  the  State  of  Idaho,  for  Gooding  County.  Hon. 
Wm.  A.  Babcock,  Judge. 

Action  to  recover  damages  for  breach  of  covenant  in  a 
deed.    Judgment  for  plaintiflf.    Affirmed. 

6.  Necessity  of  notice  to  covenantor  of  good  title  to  defend 
eviction  proceeding  in  order  to  conclude  him  in  action  on  covenant, 
see  not*  in  13  Ann.  Oaa.  203. 
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B.  A.  Walters  and  W.  G.  Bissell,  for  Appellant. 

In  the  United  States  the  covenant  of  seizin,  and  that  of  a 
good  right  to  eonvey,  are  regarded  as  synonymous^  the  cove- 
nant of  seizin  being  defined  as  an  assurance  by  the  grantor 
to  the  purchaser  that  such  grantor  has  the  very  estate  ,in 
quantity  and  quality  which  he  purports  to  convey.  (7 
E.  C.  L.,  Covenants,  sec.  45;  Wetzel  v.  Rich  Creek,  53  Ohio 
St.  62,  40  N.  E.  1004;  2  Devlin  on  Deeds,  3d  ed.,  see.  885.) 

When,  therefore,  the  grantor  has  no  title  to  a  portion  of 
the  land  which  is  described  in  the  conveyance,  and  is  not  in 
possession,  the  covenant  is  broken  when  made,  and  so  broken 
upon  the  execution  of  the  deed.  (11  Cyc.  1085;  2  Devlin 
on  Deeds,  3d  ed.,  sec.  889 ;  Messer  v.  Oestreichj  52  Wis.  684, 
10  N.  W.  6;  7  R.  C.  L.  1186;  Egan  v.  Martin,  71  Mo.  App. 
60;  Lawrence  v,*  Montgomery,  37  Cal.  183;  Salmon  v.  Voile  jo, 
41  Cal.  481;  Bull  v.  Beiseker,  16  N.  D.  290,  113  N.  W.  870, 
14  L.  B.  A.,  N.  S.,  514.) 

Defendants  purchased  said  lands  subject  to  the  right  of 
said  railroad  company,  knowledge  of  which  was  imputed 
to  them  by  act  of  Congress.  {Schnrger  v.  Moorman,  20 
Ida.  97,  Ann.  Cas.  1912D,  1114,  117  Pac.  122,  36  L.  R.  A., 
N.  S.,  313;  Memmert  v.  McKeen,  112  Pa.  St.  315,  4  Atl. 
542;  Sandum  v.  Johnson,  122  Minn.  368,  Ann.  Cas.  1914D, 
1007,  142  N.  W.  878,  48  L.  R.  A.,  N.  S.,  619;  Ooodman  v. 
HeUig,  157  N.  .0.  6,  72  S.  E.  866,  36  L.  R.  A.,  N.  S.,  1004.) 

'A,  P.  James,  for  Respondent. 

A  covenant  of  warranty  is  broken  at  the  time  of  eviction. 
C7  R.  C.  L.  1147,  sec.  60;  15  C.  J.  1282,  sec.  137;  Warren 
V.  Stoddart,  6  Ida.  692,  59  Pac.  540;  notes>  122  Am.  St. 
852.) 

A  covenant  of  warranty  is  a  covenant  that  runs  with  the 
land  and  inures  to  the  benefit  of  remote  grantees.  (Notes, 
82  Am.  St.  686,  687;  15  C.  J.  1248,  sec.  64  (27) ;  7  R.  C.  L. 
1172,  sec  90,  and  1143,  sec  56.^ 
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The  term  ''right  of  way"  does  not  include  the  terms 
** grounds  adjacent  to  such  right  of  way,"  sometimes  desig- 
nated ''station  grounds."  The  latter  term  is  used  in  the 
act  of  Congress  of  March  3,  1875  (18  Stats,  at  Large, 
p.  482).  {Oregon  Short  Line  R.  Co.  v.  Stalker,  14  Ida. 
362,  371,  94  Pac.  56,  59;  Oregon  Short  Line  R.  Co.  v.  Good- 
ing,  6  Ida.  773,  59  Pac.  821.) 

Knowledge  of  the  existence  of  defects  in  the  title  cannot 
defeat  the  right  to  rely  upon  a  positive  covenant,  neither 
can  exceptions  or  reservations  be  shown  by  parol  testimony 
to  exist  in  a  deed.  (11  Cyc.  1066  (c) ;  Nemmyer  v.  Roush, 
21  Ida.  106,  Ann.  Cas.  1913D,  433,  120  Pac.  464;  West  Coast 
Mfg,  &  Inv.  Co.  v.  West  Coast  Improvement  Co.,  ,25  Wash. 
627,  66  Pac.  97,  62  L.  E.  A.  763;  2  Devlin  on  Real  Estate, 
p.  1690,  secf.  897.) 

RICE,  J. — This  is  an  action  to  recover  damages  for  breach 
of  a  covenant  in  a  deed  by  which  appellant  conveyed  cer- 
tain property  to  a  predecessor  in  interest  of  respondent. 
The  description  in  the  deed  of  the  land  conveyed  reads  as 
follows: 

"The  East  half  of  the  Southeast  quarter  of  Section  six 
in  Township  six  South  of  Range  thirteen  East  of  the  Boise 
Meridian  in  Idaho; 

"Saving,  excepting  and  reserving,  however,  from  this  con- 
veyance the  schoolhouse  and  one  acre  of  ground  upon  which 
it  is  situated.  Saving  and  excepting  further  such  railroad 
right  of  way  as  was  granted  to  Oregon  Short  Line  Rail- 
way Company,  its  successors  and  assigns,  by  acts  of  Con- 
gress, said  Oregon  Short  Line  running  through  said  conveyed 
lands  with  its  main  line." 

A  controversy  arose  over  a  ten-acre  tract  adjacent  to  the 
right  of  way  for  station  buildings,  etc.,  granted  to  the  rail- 
road company  by  act  of  Congress,  March  3,  1875,  of  which 
the  railroad  company  recovered  possession  some  time  subse- 
quent to  the  execution  of  the  deed. 

The  appeal  is  from  a  judgment  in  favor  of  plaintiff. 
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The  description  in  the  deed  is  not  ambiguous,  and  the 
exception  and  reservation  therein  contained  clearly  refers 
to  the  right  of  way  and  not  to  land  for  station  grounds 
adjacent  thereto. 

Appellai^t's  main  contention  is  that  the  action  is  for 
breach  of  a  covenant  of  seizin;  that  the  breach  occurred 
upon  the  delivery  of  deed,  and  that  the  action  for  damages^ 
is  therefore  barred  by  the  statute  of  limitations.  This  con- 
tention is  without  merit.  The  deed  itself  contains  no  cove- 
nant of  seizin.  The  complaint  does  not  allege  that  there 
was  a  covenant  of  seizin  in  the  deed;  neither  is  a  covenant 
of  seizin  implied  from  the  words  of  conveyance,  **  grant, 
bargain,  sell,  convey  and  confirm,"  contained  in  the  deed. 
(Aiken  v.  Franklin,  42  Minn.  91,  43  N.  W.  839,  6  L.  R.  A. 
360;  Frost  v.  Raymond,  2  Caines  (N.  Y.),  188,  2  Am.  Dec. 
228.) 

C.  S.,  section  5384,  makes  provision  for  the  covenants  im- 
plied by  the  word  ''grant"  in  a  deed,  but  the  covenant  of 
seizin  is  not  provided  for  therein.  The  deed,  however,  con- 
tained the  following: 

**To  Have  and  to  Hold,  All  and  singular  the  above  men- 
tioned and  described  premises,  together  with  the  appurte- 
nances, unto  the  parties  of  the  second  part  and  to  their  heirs 
and  assigns,  against  the  said  party  of  the  first  part,  and  its 
successors  and  assigns,  and  against  all  and  every  person  and 
persons  whomsoever,  lawfully  claiming  or  to  claim  .the  same 
shall  and  will  warrant  and  by  these  presents  forever  defend." 

While  the  foregoing  is  defective,  we  think  it  amounts  to 
a  general  covenant  of  warranty.  As  such  it  runs  with  the 
land  and  was  not  breached  until  eviction  under  a  paramount 
title.  The  complaint  suflSciently  alleges  a  breach  of  covenant 
of  warranty  as  to  the  ten  acres  in  question.  **To  constitute 
an  eviction  which  will  operate  as  a  breach  of  covenant  of 
warranty,  the  ouster  need  not  be  from  the  entire  premises, 
but  from  part  only  of  them."  (7  R.  C.  L.,  p.  1155,  sec. 
69.) 

Idaha  YoL  88—8 
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Appellant  contends,  however,  that  he  was  a  necessary 
party  to  the  full  determination  of  the  action  wherein  the 
Oregon  Short  Line  Railroad  Company  established  its  title 
and  right  to  possession  of  the  ten  acres  in  controversy,  and 
therefore,  under  the  provisions  of  the  statutes  of  the  state 
of  Idaho  for  the  purpose  of  avoiding  a  multiplicity  of  suits, 
the  action  against  it  is  barred. 

Failure  to  notify  a  warrantor  of  the  pendency  of  an  ac- 
tion against  a  warrantee  by  one  seeking  to  establish  a  para- 
mount title  and  right  to  possession  of  a  tract  of  land,  or 
failure  to  make  a  warrantor  a  party  in  such  action,  does 
not  release  him  from  liability  upon  his  covenant  of  war- 
ranty. The  only  question  that  can  be  raised  on  account  of 
such  failure  relates  to  the  right  of  the  warrantee  to  offer 
the  judgment  in  that  action  in  evidence  in  an  action  against 
the  warrantor  for  breach  of  his  covenant  of  warranty. 
{Council  Imp.  Co,  v.  Pacific  <&  Idaho  etc.  Co.,  29  Ida.  113, 
157  Pac.  258;  Andrews  v.  DerUson,  16  N.  H.  469,  43  Am.  Dec. 
565,  and  note.)  In  this  case  the  paramount  title  of  the 
Oregon  Short  Line  Railroad  Company  to  the  ten  acres  above 
mentioned  was  admitted,  and  the  only  issue  with  reference 
to  it  raised  by  the  pleadings  was  as  to  eviction  of  respond- 
ent by  the  railroad  company. 

The  evidence  introduced  at  the  trial  was  sufficient  to  sus- 
tain the  findings  of  the  court  and  the  judgment  entered 
thei'eon. 

The  judgment  is  affirmed,  with  costs  to  respondent. 

Morgan,  C.  J.,  and  Budge,  J.,  concur. 
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(May  29,  1920.) 

JOHN  WALSH  and  HELEN  WALSH,  His  Wife,  Respond- 
ents,  V.  HAKLAN  W.  COGHLAN,  ANNETTA  R. 
COGHLAN  and  BELLE  COGHLAN,  AppeUanU 

[190  Pac.  252.] 

YXNDOB  AND  YXMDn— SuiT  TO  FORECLOSE  VXNDES^S  INTEREST — ^ATTOR- 
NEY'S Fee. 

1.  A  Tender  who  retains  title  to  real  property  as  security  for 
the  payment  of  the  pnrehase  price  which,  according  to  the  eon- 
tract  of  Bale,  was  to  be  paid  in  instalments,  whereupon  he  was 
to  conTOj  the  property  to  the  yendee  and  furnish  an  abstract 
showing  clear  title,  is  not  in  position,  when  all  unpaid  instal- 
ments are  due,  to  demand  a  forfeiture  of  the  yendee's  interest, 
or  to  maintain  an  action  for  the  purchase  price,  without  tendering 
the  deed  and  abstract. 

2.  The  Tender  may,  under  the  circumstances  aboTe  stated, 
without  tendering  the  deed  and  abstract,  maintain  a  suit  to  fore- 
close the  Tendee's  interest  and  for  sale  of  the  property,  but  is 
not  entitled  to  haye  an  attorney's  fee,  payable  according  to  the 
terms  of  the  notes  giyen  for  the  purchase  price  in  case  of  suit 
or  aotion  to  collect  the  same,  included  in  the  sum  for  which  the 
property  is  to  be  sold. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Suit  by  vendors  of  real  property  for  foreclosure  of  ven- 
dees' interest  therein  and  for  sale  thereof.  Decree  for  plain- 
tiffs.   Reversed. 

P.  E.  Cavaney  and  John  Jackson,  for  Appellants. 

Li  a  contract  for  the  sale  of  land  where  the  vendor  retains 
title,  said  vendor  cannot  bring  an  action  to  foreclose  a  ven- 
dor's lien.    The  vendor's  remedy  in  such  a  case  is  upon  the 

1.  For  authorities  coyering  forfeiture  of  yendee's  rights,  see 
aote  in  31  Am.  Dec.  278. 

2.  Measure  of  damages  against  yendee  for  failing  to  perform 
Ua  contract  to  purchase,  see  note  in  67  Abl  Dec.  276. 
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1 

contract,  either  to  enforce  specific  performance  or  in  an  ac- 
tion at  law.  (Brush  v.  Kingsley,  14  Ohio,  20;  McKinnon  v. 
Johnson,  54  Fla.  538,  45  So.  451;  Averif  v.  Clark,  87  Cal. 
629,  22  Am.  St.  272,  25  Pac.  919 ;  Kent  v.  WUliams,  114  Cal. 
537,  46  Pac.  462;  Longmaid  v.  Coulter,  123  Cal.  208,  55 
Pac.  791;  Moses  v.  Johnson,  88  Ala.  517,  16  Am.  St.  58, 
7  So.  146 ;  Rohy  v.  Bisinark  Nat,  Bank,  4  N.  D.  156,  50  Am. 
St.  633,  59  N.  W.  719;  Pomeroy,  Eq.  Jur.,  3d  ed.,  sec.  1260; 
Jones  on  Liens,  3d  ed.,  sec.  1107;  29  Am.  &  Eng.  Ency. 
Law,  733.) 

If  no  tender  was  made,  the  amended  complaint  should 
have  alleged  a  willingness  on  the  part  of  the  vendors  to  ex- 
ecute the  deed  to  said  property,  and  the  deed  should  have 
been  brought  into  court  upon  the  trial.  {Ooodwine  v, 
Morey,  111  Ind.  68,  12  N.  E.  82;  Melton  v.  Coffdt,  59  Ind. 
310;  Boone  v.  Templeman,  158  Cal.  290,  139  Am.  St.  126,  110 
Pac.  947.J 

The  vendor  must  allege  and  prove  that  he  has  fully  per- 
formed the  covenants  of  his  contract,  or  tendered  perform- 
ance. (Biirnham  v,  Roberts,  70  111.  19 ;  Barker  v,  Cochrane, 
36  Iowa,  390;  Sanford  v.  Cloud,  17  Fla.  532;  Johnson  v.  Wy- 
gant,  11  Wend.  (N.  Y.)  48.) 

J.  P.  Colvin  and  J.  C.  Johnston,  for  Respondents. 

''Where  the  vendor  of  land  takes  notes  for  the  purchase 
money  and  executes  a  bond  for  title,  on  default  of  the  ven- 
dee, the  vendor  may  sue  at  law  for  the  debt,  or  obtain  pos- 
session by  ejectment,  or  foreclose  the  equity  and  sell  the 
land  for  the  debt."  {Smith  v.  Robinson,  13  Ark.  533;  48 
Cent.  Dig.  1081.) 

**A  court  of  equity  will  declare  a  forfeiture  against  the 
vendee  where  there  has  been  a  stipulation  for  a  forfeiture 
in  the  contract  or  where  time  is  made  the  essence  of  the  con- 
tract." {Castleberry  v.  Hay,  8  Ida.  670,  70  Pae.  1055; 
Bischar  v.  Shields,  26  Ida.  616,  145  Pac.  294.) 

MORGAN,  C.  J.— Appellants,  Harlan  W.  and  Annetta  R. 
Coghlan,  and  respondents,  on  July  16,  1909,  executed  a  writ- 
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ten  contract  whereby  the  latter  agreed  to  sell  to  the  former 
a  lot  in  Boise  City  for  $2,000,  $300  of  which  was  paid  and 
the  balance  was  to  be  paid  in  quarterly  instalments,  evi- 
denced by  twenty-two  promissory  notes  for  $75  each  and 
one  for  $50,  bearing  interest  at  the  rate  of  8%  per  ^nnum. 
One  of  the  conditions  of  the  contract  was  that  if  the  pur- 
chasers should  make  all  payments  according  to  its  terms, 
respondents  would  execute  and  deliver  to  them  a  warranty 
deed  conveying  the  lot  and  furnish  them  an  abstract  showing 
the  title  to  be  clear,  except  as  to  a  sewer  bond  assessed 
against  it.  The  purchasers  agreed  to  pay  all  taxes  or  assess- 
ments which  were  or  might  become  due  on  the  premises  af- 
ter January  1,  1910,  and  the  contract  contained  the  follow- 
ing provision: 

"In  the  event  of  a  failure  to  comply  with  the  terms  hereof 
by  the  said  parties  of  t^e  second  part  (the  purchasers),  the 
said  parties  of  the  first  part  (respondents)  shall  be  released 
from  all  obligations  in  law  or  in  equity  to  convey  said  prop- 
erty, and  the  said  parties  of  the  second  part'  shall  forfeit 
all  rights  thereto,  and  all  payments  made  on  said  property, 
which  shall  be  retained  by  the  parties  of  the  first  part  as 
damages  for  the  detention  of  said  property  and  occupancy 
of  the  same  by  the  said  parties  of  the  second  part,  and  after 
the  failure  of  the  said  parties  of  the  second  part  to  comply 
with  the  terms  of  this  agreement  for  a  period  of  thirty  days, 
then  the  parties  of  the  second  part  shall  become  the  renters 
of  the  parties  of  the  first  part  and  shall  be  subject  to  dis- 
possession under  the  laws  relating  to  landlord  and  tenant  un- 
der the  statute  of  the  State  of  Idaho." 

Appellants  went  into  possession  of  the  premises  and  made 
part  of  the  payments,  but  defaulted  in  others.  This  action 
was  commenced  to  foreclose  their  interest  and  to  sell  the 
property,  and  resulted  in  a  decree  for  plaintiffs  from  which 
this  appeal  is  prosecuted. 

After  finding  that  the  contract  in  question  was  entered 
into  as  above  stated,  the  trial  judge  found  "that  the  said 
contract  of  purchase  provided  for  forfeiture  of  the  rights 
of  the  defendants  in  the  contract  of  purchase  if  they  failed 
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to  keep  the  covenants  and  agreements  in  the  said  contract 
contained  and  in  said  case  of  failure  to  keep  the  covenants 
and  agreements  provided  for  in  the  contract  the  plaintiffs 
should  be  released  from  all  obligations  in  law  or  equity  to 
convey  the  said  property  to  the  defendants 

^'That  the  said  defendants  have  failed  and  refused  to  keep 
and  perform  the  covenants  and  agreements  in  the  said  con- 
tract contained  which  were  by  them  to  be  done  and  per- 
formed  

''That  under  the  law  and  facts  as  proven  in  the  case  be- 
fore the  court  the  defendants  have  forfeited  all  right,  title 
and  interest  in  and  to  the  property  set  forth  and  described 
in  the  complaint  and  contract  of  purchase,  and  all  interest, 
claim  or  demand  in  or  to  the  property  set  forth  and  de- 
scribed in  the  plaintiffs'  complaint'' 

The  court  found  the  amount  due  from  appellants  to  re- 
spondents in  principal,  interest  and  attorney's  fees  provided 
foi*  in  the  notes,  together  with  costs,  and  an  amount  paid 
by  the  latter  in  satisfaction  of  taxes  and  assessments  levied 
against  the  property  for  the  years  1918,  1914  and  1915,  and 
entered  a  decree  that  the  premises  be  sold  by  the  sheriff, 
after  public  notice  according  to  law  relative  to  the  sale  of 
real  estate  under  execution,  and  that  he,  after  the  expira- 
tion of  the  time  allowed  for  redemption,  execute  a  deed  to 
the  purchaser;  that  out  of  the  proceeds  of  the  sale  he  pay 
respondents  the  principal  and  interest  due  on  the  purchase 
price  of  the  lot,  also  the  sums  found  to  have  been  paid  by 
them  as  taxes  and  assessments  thereon,  together  with  the  at- 
torney's fee  mcmtioned  in  the  findings.  It  was  further  de- 
creed that  appellants  be  barred  and  foreclosed  of  and  from 
all  claim  to  or  interest  in  the  premises  after  the  expiration 
of  the  period  of  redemption,  as  provided  by  law,  reference 
being  had  to  the  time  allowed  for  redemption  of  real  prop- 
erty from  execution  or  mortgage  foreclosure  sale. 

The  record  discloses  that  all  the  unpaid  instalments  of  pur- 
chase price  were  due  at  the  time  the  action  was  commenced. 
Therefore,  in  order  to  be  in  position  to  demand  a  forfeiture 
of  appellants'  interest,  or  to  waive  it  and  recover  judgment 
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for  the  purchase  price,  it  was  necessary  for  respondents  to 
allege  and  prove  they  tendered  a  deed  conveying  the  prop- 
erty to  the  purchasers,  together  with  an  abstract  showing 
title  as  mentioned  in  the  contract.  (Boone  v,  Templeman, 
158  Cal.  290,  139  Am.  St.  126,  110  Pac.  947;  39  Cyc.  1907; 
Soy  V.  Vaughan,  100  Wash.  345,  170  Pac.  1019.)  There  is 
neither  allegation  nor  proof  that  such  a  tender  was  made, 
and  the  findings  of  fact  above  quoted,  if  such  they  may  be 
called,  are  without  support  in  the  record. 

While  it  was  not  necessary  that  respondents  resort  to  fore- 
closure and  sale  in  order  to  terminate  appellants'  interest  in 
the  property,  that  remedy  was  available  {Security  Savings  & 
Trust  Co.  V.  Mackenzie,  33  Or.  209,  52  Pac.  1046";  Longmaid 
V.  Coulter,  123  Cal.  208,  55  Pac.  791;  Kent  v.  Williams,  114 
Cal.  537,  46  Pac.  462;  Taylor  v.  Interstate  Inv.  Co.,  75  Wash. 
490,  135  Pac.  240;  Baldwin  v.  McDonald,  24  Wyo.  108,  156 
Pac.  27;  Denton  v.  Scvlly,  26  Minn.  325,  4  N.  W.  41),  and 
they  could  and  did  choose  it.  The  findings  are  inconsistent 
with  the  relief  sought  and  do  not  support  the  decree. 

The  inclusion  of  an  attorney's  fee  in  the  amount  to  be 
raised  by  sale  of  the  property  was  erroneous.  According  to 
the  terms  of  the  notes  an  attorney's  fee  was  to  be  paid  by  the 
makers  in  case  of  suit  or  action  to  collect  the  amount  therein 
mentioned,  or  a  portion  of  it.  As  above  stated,  respondents 
have  not  put  themselves  in  position  to  sue  on  the  notes,  or* 
for  a  personal  judgment  for  the  purchase  price.  Recovery 
in  this  case  is  limited  to  the  foreclosure  of  appellants'  inter- 
est in  and  sale  of  the  property,  and  a  money  judgment  cannot 
be  had. 

It  is  appellants'  right  that,  after  the  costs  and  expenses 
of  sale  and  the  amounts  due  according  to  the  terms  of  the 
contract  are  paid,  any  balance  remaining  from  the  proceeds 
of  the  sheriff's  sale  be  paid  to  them.  The  sum  for  which 
the  sale  is  made  fixes  the  amount  to  be  paid  by  them  should 
they  redeem  the  property.  Their  substantial  rights  were  in- 
vaded by  including  the  attorney's  fee  in  the  sum  for  which 
the  property  was  ordered  to  be  sold  and  the  decree  must  be 
reversed. 
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Appellant,  Belle  Coghlan,  answered  separately  and  dis- 
claimed any  interest  in  the  property.  The  evidence  fails  to 
show  any  liability  on  her  part  and  she  is  entitled  to  a 
judgment  for  her  costs.  The  other  appellants  admitted  the 
execution  of  the  contract  and  alleged  a  subsequent  oral  modi- 
fication of  it  whereby  respondents  agreed,  in  the  event  of 
failure  of  the  purchasers  to  pay  for  the  lot,  to  reimburse 
them  for  the  costs  of  certain  improvements  they  had  made 
thereon.  This  claim  was  not  sustained  by  the  evidence  and 
was  properly  disallowed. 

The  judgment  appealed  from  is  reversed,  with  instructions 
to  tlTe  trial  court  to  make  findings  and  conclusions  and  to 
enter  a  decree  in  conformity  to  the  views  herein  expressed. 
Costs  are  awarded  to  appellants. 

Bice,  J.,  concurs. 

BUDGE,  J. — Some  time  ago  the  duty  of  writing  the  opin^ 
ion  in  this  case  was  assigned  to  me  and  I  prepared  the 
opinion  that  hereafter  follows.  Being  unable  to  secure  in- 
dorsement of  my  views  as  herein  expressed,  by  either  of  the 
other  members  of  this  court,  it  becomes  necessary  for  me  to 
file  the  within  opinion  as  my  individual  views  and  conclu- 
sions in  disposing  of  this  case. 

On  July  16,  1909,  respondents  executed  a  written  contract 
with  appellants  Harlan  W.  and  Annetta  B.  Coghlan  for  the 
sale  of  certain  real  property  in  Boise  for  $2,000,  payable 
$300  in  cash  and  the  balance  of  $1,700  at  the  rate  of  $75  on 
or  before  the  16th  of  October,  January,  April  and  July  of 
each  year  thereafter,  according  to  the  terms  of  twenty-two 
promissory  notes  of  even  date  for  $75  each,  and  one  note 
for  $50,  all  bearing  8%  interest.  Upon  the  completion  of 
the  payments,  respondents  were  to  execute  and  deliver  a 
warranty  deed  and  abstract  showing  clear  title  to  said  prop- 
erty to  appellants,  who  also  agreed  to  pay  all  city,  state, 
special,  and  county  taxes  or  assessments  after  January  1, 
1910.  Upon  failure  of  appellants  to  comply  with  the  terms 
of  the  contract  respondent^  were  to  be  released  from  all  ob- 
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ligations  in  law  or  in  equity  to  convey  said  property  and 
appellants  should  forfeit  all  rights  thereto  and  all  payments 
made  which  were  to  be  retained  as  damages  for  the  retention 
and  occupancy  of  the  property.  If  appellants  should  fail 
to  comply  with  the  terms  of  the  agreement  for  a  period  of 
thirty  days,  then  they  were  to  become  renters  of  respondents 
and  to  be  subject  to  dispossession  under  the  laws  relating 
to  landlord  and  tenant. 

Respondents  commenced  this  action,  setting  up  in  their 
complaint  the  foregoing  facts,  alleging  full  performance  on 
their  part,  failure  to  meet  the  payments  on  the  part  of  appel- 
lants, the  amounts  due  on  principal  and  interest,  the  pay- 
ment of  certain  sums  as  taxes  and  assessments,  the  failure 
and  refusal  of  appellants  to  keep  and  perform  the  covenants 
,  and  agreements  of  the  contract,  the  incurrence  of  an  attorney 
fee,  and  alleging  that  appellant  May  Belle  Coghlan  claimed 
some  interest  in  the  property,  and  prayed  judgment  for  the 
amounts  alleged  to  be  due,  for  foreclosure  and  sale,  for  de- 
ficiency judgment  if  the  proceeds  of  the  sale  should  prove 
inadequate  to  satisfy  the  judgment,  that  either  party  be  per- 
mitted to  become  purchaser,  and  for  general  relief. 

The  separate  answer  of  Belle  Coghlan  specifically  denied 
the  allegations  of  the  complaint  and  disclaimed  any  interest 
whatever  in  the  property.  The  answer  of  the  other  appel- 
lants admitted  the  execution  of  the  contract  upon  the  terms 
alleged,  and  put  in  issue  all  of  the  other  allegations  of  the 
complaint  and  as  an  affirmative  defense  set  forth  an  alleged 
subsequent  oral  modification  of  the  contract  whereby  re- 
spondents agreed  to  refund  the  price  of  certain  alleged  bet- 
terments and  improvements  placed  upon  the  property  by 
appellants,  or  to  credit  the  same  upon  the  purchase  price  of 
the  property. 

Upon  the  issues  thus  made  the  action  was  tried  by  the 
court.  Findings  of  fact  and  conclusions  of  law  were  filed 
and  a  judgment  entered  decreeing  foreclosure  and  sale  of  the 
premises  as  upon  execution,  permitting  either  party  to  be- 
come a  purchaser  at  the  sale  foreclosing  appellants  of  all 
right,  title  or  interest  in  or  to  the  property  after  the  ex- 
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piration  of  the  period  of  redemption  and  directing  that  the 
proceeds  of  the  sale  be  applied  to  the  payment  of  the  amounts 
found  due,  including  therein  the  sum  allowed  as  attorney 
fees.    This  appeal  is  from  the  judgment. 

While  the  appellants'  brief  contains  many  assignments  of 
error,  they  are  not  separately  discussed  but  have  been 
grouped  as  bearing  upon  certain  main  points  contended  for. 
In  disposing  of  the  case  I  shall  pursue  the  same  course. 

As  to  the  contention  that  the  contract  was  modified,  the 
court  found  generally  that  the  allegations  of  the  answer  were 
not  true.  Not  only  is  the  finding  supported  by  the  evidence, 
but  appellants  failed  to  introduce  any  substantial  evidence 
in  support  of  this  allegation. 

The  controlling  question  in  the  case  arises  from  appellants' 
contention  that  respondents  have  proceeded  upon  the  wrong 
theory,  for  the  reason  that  the  evidence  shows  that  the  only 
actions  that  should  have  been  brought  were  an  action  in 
equity  for  specific  performance,  or  at  law  for  the  balance 
of  the  purchase  price  as  provided  in  the  contract,  or  for 
possession  of  the  land  by  summary  proceedings.  But  the 
law  is  well  settled  that  an  action  to  foreclose  is  a  proper 
remedy,  and  the  existence  of  other  remedies  does  not  de- 
prive the  vendor  of  his  right  to  foreclose.  (3  Pomeroy's 
Equity  Jurisprudence,  4th  ed.,  sees.  1260-1262 ;  5  Idem,  sees. 
2285,  2286;  2  Sugden  on  Vendors,  8th  Am.  ed.,  c.  19; 
2  Warvell  on  Vendors,  2d  ed.,  sees.  712-714;  39  Cyc.  1874; 
Longmaid  v.  Coulter,  123  Cal.  208,  55  Pac.  791;  Denton  v. 
Scully,  26  Minn.  325,  4  N.  W.  41;  Ferguson  v.  Blood,  152 
Fed.  98,  82  C.  C.  A.  482;  Roy  v.  Vaughan,  100  Wash.  345, 
170  Pac.  1019.) 

In  connection  with  this  argument  appellants  strongly  urge 
that  a  foreclosure  proceeding  is  not  proper,  for  the  reason 
that  the  vendor  having  retained  the  legal  title,  does  not  have 
a  vendor's  lien.  An  examination  of  the  authorities,  however, 
discloses  the  fact  that  while  they  are  not  agreed  upon  the 
question  whether  the  vendor  under  such  circumstances  has  a 
vendor's  lien,  the  dispute  is  largely  as  to  what  is  an  appro- 
priate legal  name  to  give  to  the  vendor's  interest.    To  my 
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mind  it  is  not  important  to  determine  whether  this  interest 
shall  be  denominated  a  vendor's  Hen,  or  an  interest  anal- 
ogons  to  that  of  an  equitable  mortgagee,  or  a  lien  on  the 
vendee's  equitable  estate.  Whatever  the  interest  of  the  ven- 
dor, who  has  retained  a  legal  title  under  a  contract  to  sell, 
may  be  called,  the  authorities  are  practically  unanimous  in 
holding  that  a  foreclosure  proceeding  is  a  proper  method  of 
enforcing  the  vendor's  right  after  the  vendee  has  defaulted 
in  his  payments  acxjording  to  the  terms  of  the  contract. 

Appellants  complain  of  the  fact  that  respondents  did  not 
tender  a  deed  to  the  premises.  The  omission  to  plead  or 
prove  a  tender  of  the  deed  and  abstract,  which  were  to  be 
delivered,  upon  the  completion  of  the  payments  si)ecified  in 
the  contract,  deprived  respondents  of  the  right  to  claim  a 
forfeiture  thereof  and  of  the  right  to  a  money  judgment 
{Boone  v.  Templemm,  158  Cal.  290,  139  Am.  St.  126,  110 
Pac.  947;  Boy  v.  Yaughan,  supra),  but  did  not  deprive 
them  of  the  right  to  foreclose.  {Boy  v,  Vaughan,  supra.) 
Respondents  did  not  seek  to  enforce  a  forfeiture,  and  the 
finding  of  the  trial  court  that  a  forfeiture  of  appellants' 
rights  resulted  from  their  failure  to  comply  with  the  terms 
of  their  contract  was  outside  of  the  issues.  But  since  the 
judgment  does  not  decree  a  forfeiture,  the  finding  may  be 
disregarded  as  surplusage.  No  personal  judgment  was  en- 
tered. Under  the  circumstances,  the  court  could,  and  did, 
go  no  further  than  to  find  the  amount  due  and  decree  the 
foreclosure  and  sale  and  the  application  of  the  proceeds  to 
the  payment  thereof.  The  balance,  if  any,  should  have  been 
directed  paid  to  the  vendee. 

The  error  which  is  predicated  upon  the  action  of  the 
court  in  permitting  the  respondents  to  reopen  in  order  to 
introduce  proof  as  to  attorney  fees  is  not  only  without 
merit,  for  the  reason  that  such  action  was  within  the  sound 
discretion  of  the  court  and  there  is  nothing  from  which  an 
abuse  of  discretion  can  be  inferred,  but  the  record  clearly 
leaves  the  inference  that  the  objection  to  reopening  was 
waived  except  as  to  evidence  bearing  upon  matters  already 
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presented.  As  no  such  evidence  was  offered,  there  is  no 
point  left  upon  which  error  could  be  predicated. 

The  allowance  of  attorney  fees  is  assigned  as  error.  The 
point  is  well  taken.  Respondents  are  not  suing  on  the  notes, 
but  are  foreclosing  appellants'  rights  under  the  contract, 
which  contains  no  provision  for  attorney  fees.  {Farnstuorth 
V.  Pepper,  27  Ida.  154,  159,  148  P?ic.  48.) 

As  to  the  appellant  Belle  Coghlan,  respondent's  evidence 
fails  to  show  that  she  had  or  claimed  any  interest  whatever 
in  the  property.  The  record  shows  that  she  had  no  interest 
therein.  She  should  have  been  dismissed  with  her  costs. 
Upon  modification  of  the  judgment  as  herein  indicated  it 
should  be  affirmed. 


(May  29,  1920.) 

STATE,  Respondent,  v,  J.  N.  McBRIDE,  Appellant 

[190  Pac.   247.] 

Criminal  Law  —  Intoxicating  Liquors  —  Pleading  and  Practice  — 
Statutory  Construction. 

1.  A  departure  from  the  fonn  or  mode  prescribed  in  the  code 
respecting  pleadings  and  proceedings  in  criminal  cases  or  mistakes 
and  errors  therein  which  do  not  tend  to  prejudice  the  substantial 
rights  of  the  defendant  will  not  justify  the  reversal  of  a  judg- 
ment of  conviction. 

2.  The  rule  that  statutes  in  pari  materia  should  be  construed 
together  applies  with  peculiar  force  to  those  passed  at  the  same 
session  of  the  legislature. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Canyon  County.     Hon.  Ed.  L.  Bryan,  Judge. 

Appellant  was  convicted  of  having  intoxicating  liquor  in 
his  possession  unlawfully.    Affirmed, 
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M.  H.  Eustace,  for  Appellant. 

y 

An  information  which  charges  more  than  one  offense  is 
defective.  (Sec.  7681,  Ida.  Rev.  Codes;  SiaU  v.  Oruher, 
19  Ida.  692,  115  Pac.  1;  Clarke  v.  State,  5  Okl.  Cr.  704,  115 
Pac.  377;  Orant  v.  State,  6  OU.  Cr.  172,  117  Pac.  1100; 
KimbreU  v.  State,  7  Okl.  Cr.  354,  123  Pac.  1027;  State  v. 
Dodd,  84  Wash.  436,  147  Pac.  9 ;  StaJU  v.  State,  67  Kan.  864, 
74  Pac.  238;  Sturgis  v.  State,  2  Okl.  Cr.  362,  102  Pac.  57.) 

A  subsequent  statute,  which  is  clearly  repugnant  to  a  prior 
statute,  necessarily  repeals  the  former,  although  it  may  not 
do  80  in  terms,  and  even  if  the  subsequent  statute  is  not  re- 
pugnant in  all  its  provisions  to  the  prior  one,  yet  if  the 
later  statute  was  cleariy  intended  to  provide  the  only  rule 
that  should  govern  in  the  case  provided  for,  it  repeals  the 
previous  one.     (People  v.  Lytle,  1  Ida.  143.) 

When  an  earlier  statute  is  special  in  the  sense  that  it  ap- 
plies to  a  single  case,  of  which  there  are  many  in  the  state, 
and  a  later  statute  is  general  in  its  operation,  applies  to  all 
such  cases,  and  is  intended  to  secure  uniformity  throughout 
the  state,  then  the  earlier  statute  is  repealed  by  the  later. 
(Ex  parte  James,  Okl.  Cr.  94,  111  Pac.  947;  Ex  parte  WiO- 
iam,  4  Okl.  Cr.  101,  111  Pac.  950.) 

The  appellants  were  required  to  plead  to  the  information 
but  once.  After  the  state  had  elected  to  abandon  the  charge 
of  unlawful  transportation  contained  in  the  information,  the 
appellant  should  have  been  required  to  again  plead  to  the 
information.  (16  C.  J.  329;  People  v.  Moody,  69  Cal.  184, 
10  Pac.  292;  State  v.  Ho/fnum,  70  Mo.  App.  271;  McKay 
V.  State,  91  Neb.  281,  Ann.  Cas.  1913B,  1034,  135  N.  W. 
1024>  39  L.  R.  A.,  N.  S.,  720;  Oaither  v.  State,  21  Tex.  App. 
527,  1  S.  W.  456.) 

Boy  L.  Black,  Attorney  General,  and  James  L.  Boone, 
Assistant,  for  Respondent. 

The  prosecuting  attorney  may  include  in  one  information 
all  of  the  offenses  which  defendant  has  committed  against 
the  liquor  laws  of  Idaho.     (Sec  2642,  C.  S.), 
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The  state,  through  the  prosecuting  attorney,  shall  elect  as 
to  the  offense  for  which  defendant  is  to  be  prosecuted  and 
puipshed  and  no  substantial  right  of  the  defendant  is  af- 
fected thereby.  {State  v.  Outhe,  25  Ida.  737,  139  Pac.  346; 
An^ews  v.  People,  117  111.  195,  7  N.  E.  265;  Big  Craft  v. 
People,  30  Colo.  298,  70  Pac.  417;  State  v.  Houz,  109  Mo. 
654,  32  Am.  St.  686,  19  S.  W.  35;  Bishop,  New  Grim.  Proc, 
sees.  425,  454;  Kdly  v.  People,  17  Colo.  130,  29  Pac.  805; 
Roberts  v.  People,  11  Colo.  213,  17  Pac.  637;  People  v. 
Mathews,  207  Mich.  526,  174  N.  W.  532.^ 

MORGAN,  C.  J. — ^Appellant  was  accused  of  unlawfully 
possessing  and  transporting  intoxicating  liquor.  He  de- 
murred to  the  information  on  the  ground,  among  others,  that 
more  than  one  oflEense  was  charged  therein.  The  demurrer 
was  overruled  and,  at  the  trial,  he  objected  to  the  introduc- 
tion of  any  evidence  on  the  same  ground.  After  plea  and 
before  the  introduction  of  evidence  the  following  occurred : 

By  Mr.  Eustace:  '*At  this  time  the  defense  will  ask  that 
the  court  require  the  state  to  elect  upon  which  charge  of 
the  information  this  prosecution  will  be  had.  The  informa- 
tion charges  possession  and  transportation  and  a  demurrer 
to  this  information  has  been  filed  and  passed  upon  by  this 
court,  and  as  the  information  now  stands  it  charges  posses- 
sion and  transportation.'' 

By  Mr.  Stone:  "The  prosecution  in  this  case  elects  to 
stand  upon  the  charge  of  possession." 

Appellant  was  not  called  on  to  again  plead  and  now  in- 
sists the  election  by  the  prosecuting  attorney  was  such  a  ma- 
terial amendment  as  to  amount  to  lodging 'a  new  informa- 
tion and  that,  therefore,  the  case  was  tried  without  an  issue 
of  fact  having  been  framed. 

The  plea  of  not  guilty  placed  in  issue  every  material  alle- 
gation of  the  information,  including  the  charge  on  which 
the  state  elected  to  stand  and  for  which  appellant  was  tried. 

If  we  adopt  the  theory  that  the  information  as  filed  was 
defective  in  that  it  charged  more  than  one  oflFense,  the  de- 
feet  was  cured  by  the  state's  election.    C.  S.,  sees.  9084  and 
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9191,  admonish  us  to  disregard  such  defects  in  procedure  as 
are  those  above  mentioned. 

Sec.  9084:  "After  hearing  the  appeal,  the  court  must  give 
judgment  without  regard  to  technical  errors  or  defects,  or 
to  exceptions  which  do  not  affect  the  substantial  rights  of 
the  parties." 

Sec.  9191:  ''Neither  a  departure  from  the  form  or  mode 
prescribed  by  this  code  in  respect  to  any  pleading  or  pro- 
ceeding, nor  an  error  or  mistake  therein,  renders  it  invalid, 
unless  it  has  actually  prejudiced  the  defendant,  or  tended  to 
his  prejudice  in  respect  to  a  substantial  right.'' 

An  act  of  the  thirteenth  session  of  the  legislature  known 
as  Senate  Bill  50,  approved  February  18,  1915  (Sess.  Laws, 
1915,  chap.  11,  p.  41),  defines  the  term  **  prohibition  dis- 
trict" and  makes  it  unlawful  for  any  person  to  have  in  his 
possession  or  to  transport  any  intoxicating  liquor  within  a 
prohibition  district,  unless  the  same  is  procured,  possessed 
and  transported  under  a  permit  therein  provided  for.  The 
same  legislature  enacted  House  Bill  142,  approved  March  1, 
1915  (Sess.  Laws,  1915,  chap.  28,  p.  83),  which  is  as  follows: 

**  Section  1.  The  manufacture,  disposal  and  transporta- 
tion of  intoxicating  liquors  for  beverage  purposes  are  pro- 
hibited in  the  State  of  Idaho. 

"Section  2.  The  State  of  Idaho  is  hereby  constituted  a 
prohibition  district,  and  all  statutory  provisions  now  or 
which  may  hereafter  be  in  force  in  prohibition  districts,  so 
far  as  the  same  are  not  inconsistent  herewith,  are  made  ap- 
plicable and  operative  for  the  enforcement  hereof. 

** Section.  3.  This  Act  shall  be  in  force  and  take  effect 
on  and  after  January  first,  1916." 

Appellant  insists  that  because  section  1  of  the  act  above 
quoted  prohibits  the  manufacture,  disposal  and  transporta- 
tion of  intoxicating  liquor  for  beverage  purpose,  the  portion 
of  chapter  11,  supra,  prohibiting  possession  of  it  is  repealed 
by  implication  and  that  on  November  25,  1916,  the  date  of 
the  commission  of  the  act  of  which  he  was  convicted,  it  was 
not  a  crime  to  possess  intoxicating  liquor. 
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Points  Decided. 

We  said  in  Perravlt  v.  Robinson,  29  Ida.  267,  at  275,  158 
Pac.  1074,  1076,  quoting  from  Peavy  v.  McConibs,  26  Ida. 
143,  140  Pac.  965:  "The  rule  that  statutes  in  pari  materia 
should  be  construed  together  applies  with  peculiar  force  to 
statutes  passed  at  the  same  session  of  the  legislature."  (25 
R.  C.  L.,  sees.  167,  168,  169  and  170.) 

It  cannot  be  said  that  the  two  acts  here  under  considera- 
tion are  in  conflict.  When  read  and  construed  together  they 
prohibit  the  manufacture,  disposal,  transportation  and  pos- 
session of  intoxicating  liquor  in  the  state  of  Idaho.  {In  re 
Crane,  27  Ida.  671,  at  694,  151  Pac.  1006.) 

Other  points  are  presented  in  appellant's  brief,  but  we 
do  not  find  them  to  be  meritorious.  The  judgment  appealed 
from  is  aflBrmed. 

Bice  and  Budge,  JJ.,  concur. 


(May  29,  1920.) 
STATE,  Respondent,  v.  VICENTE  BILBOA,  Appellant. 

[190  Pac.   248.]  ^ 

Ceiminal  Law — ^Demueeer  to   Infoemation — ^Ftttueb  Pbosegutiok — 
Election. 

1.  If  a  demurrer  to  an  information  is  aUowed,  the  judgment  ia 
final  and  a  bar  to  a  future  prosecution  for  the  same  offenae,  un- 
less the  court  directs  the  prosecuting  attorney  to  file  another  in- 
formation, or,  in  case  of  an  indictment,  directs  the  case  to  be 
resubmitted  to  the  same  or  another  grand  jury;  but  in  order 
that  the  action  of  the  court  in  sustaining  a  demurrer  may  be  a 
bar  to  a  fut^ire  prosecution,  proof  must  be  submitted  that  the 
offense  thereafter  charged  is   the  same. 

2.  0.  S.,  sec.  8829,  does  not  authorize  inclusion  in  an  informa- 
tion of  more  than  one  offense,  except  when  the  offenses  charged 
relate  to  the  sales  of  intoxicating  liquor. 
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Argument  for  Appellant. 

8.  The  fact  that  two  offense^  are  charged  in  a  complaint  be- 
fore a  committing  magistrate  does  not  deprive  the  prosecuting 
attorney  of  power  to  file  an  information  charging  an  offense  for 
which  the  accused  has  been  held  to  answer. 

4.  Where  an  information  charges  more  than'  one  offense^  eoil- 
traTj  to  the  provisions  of  the  statute,  a  demurrer  thereto  on  the 
ground  of  duplicity  in  the  information  should  be  granted. 

5.  Where  an  information  charges  more  than  one  offense,  a 
motion  on  the  part  of  defendant  that  the  state  be  required  to 
elect  upon  which  charge  it  will  prosecute  should  be  granted  at  the 
opening  of  the  trial,  and  where  the  motion  is  renewed  at  the  close 
of  the  state's  evidence,  it  is  prejudicial  error  to  deny  the  same. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Chas.  P.  McCarthy,  Judge. 

Defendant  was  convicted  of  transporting  intoxicating 
liquor.    Reversed  and  remanded. 

Chas.  F.  Beddoch  and  Frawley  &  Eoelsch,  for  Appellant. 

An  act,  though  it  violate  two  or  more  statuteb,  can  only 
be  punished  under  one.  (State  v.  Chitke,  25  Ida.  737,  139 
Pac.  346.) 

Nor  should  the  state  be  permitted  to  divide'  this  one  act 
into  three  parts  and  prosecute  for  each  of  them.  (Hughes 
V,  Commonwealth,  131  Ky.  502,  115  S.  W.  744,  31  L.  R.  A., 
N.  S.,  693.) 

When  a  demurrer  to  an  information  is  allowed,  the  judg- 
ment is  a  bar  to  another  prosecution  for  the  same  oflfense, 
unless  the  court  directs  a  new  information.  (Sec.  7746,  Rev. 
Codes.) . 

The  state  should  have  been  required  to  elect  at  the  close  of 
its  testimony.  (State  v.  Gomes,  9  Kan.  App.  63,  57  Pac. 
262;  State  v.  Finch,  71  Kan.  793,  81  Pac.  494;  McLaughUn 
V.  State,  2  OH.  Cr.  343,  102  Pac.  713;  State  v.  PouU,  14 
N.  D.  557,  105  N.  W.  717.) 

4.    Time  and  method  of  objecting  to  indictment  or  infoxmation  on 
ground  of  duplicity,  see  note  in  10  Ana.  Oaa.  1004. 
Idaho.  YoL  88— « 
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T.  A.  Walters,  Former  Attorney  General,  J.  P.  Pope,  As- 
sistant, R.  L.  Black,  Attorney  General,  James  L.  Boone, 
Assistant,  and  ^E.  S.  Delana,  Prosecuting  Attorney,  for  Re- 
spondent. 

The  trial  court  has  authority,  upon  the  allowance  of  a 
detnurrer  to  an  information,  to  direct  the  prosecuting  at- 
torney to  file  a  new  information,  or  to  resubmit  the  case  to 
a  committing  magistrate  for  a  preliminary  hearing.  (Sees. 
7655,  7658,  7662,  7745,  7746,  4229,  Rev.  Codes;  State  v. 
Braithwaite,  3  Ida.  119,  27  Pac.  731 ;  State  v.  Farris,  5  Ha. 
666,  51  Pac.  772;  Snyder  v.  Viola  Mining  etc.  Co.,  3  Ida.  28, 
26  Pac.  127;  In  re  Pierce,  8  Ida.  183,  67  Pac.  316;  In  re 
Fowler,  5  Cal.  App.  549,  90  Pac.  958.) 

The  prosecuting  attorney  may  include  in  one  complaint  or 
one  information  all  of  the  offenses  which  defendant  has  com- 
mitted against  the  liquor  laws  of  Idaho.  (Sec.  13,  chap. 
15,  1911  Sess.  Laws.) 

The  district  court  may,  in  the  exercise  of  a  wise  discre^ 
tion,  direct  the  prosecuting  attorney  to  elect  as  to  the  counts 
or  causes  of  action  charging  the  defendant  with  more  than 
one  offense  under  the  laws  relating  to  intoxicating  liquors, 
such  election  to  be  made  at  any  time  prior  to  the  pro- 
nouncing of  judgment  by  the  court.  (Sec.  7230,  Rev.  Codes; 
State  V.  Outke,  25  Ida.  737,  139  Pac.  346;  Andrews  v.  Peo^ 
pie,  117  111.  195,  7  N.  E.  265;  Bigcraft  v.  PeopU,  30  Colo. 
298,  70  Pac.  417;  State  v.  Houx,  109  Mo.  654,  32  Am.  St. 
686,  19  S.  W.  35;  Bishop,  New  Cr.  Proc,  sees.  454,  425; 
KeUy  V.  People,  17  Colo.  130,  29  Pac.  805;  Roberts  v.  People, 
11  Colo.  213,  17  Pac.  637.) 

RICE,  J. — ^Appellant  was  convicted  of  the  crime  of 
transporting  intoxicating  liquor.  On  Oct.  2,  1916,  an  infor- 
mation was  filed  against  him,  charging  possession  and 
transportation  of  intoxicating  liquor.  A  demurrer  to  the  in- 
formation was  sustained,  and  the  prosecuting  attorney  granted 
ten  days  in  which  to  file  an  amended  information.  After  the 
expiration  of  the  ten-day  'period,  upon  application  of  the 
prosecutiftg  attorney,  the  court  entered  an  order  directing 
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that  the  cause  be  resubmitted  to  a  justice  of  the  peace  for 
the  purpose  of  allowing  a  new  preliminary  examination 
upon  matters  Connected  with  the  charges  contained  in  the  in- 
formation. On  Dec.  21,  1916,  a  new  complaint  was  filed 
before  a  committing  magistrate,  charging  appellant  with 
transporting  intoxicating  liquor  for  beverage  purposes,  pos- 
session of  intoxicating  liquor  for  beverage  purposes,  posses- 
sion of  into^dcating  liquor,  and  possession  of  intoxicating 
liquor  within  the  state  of  Idaho.  The  committing  magis- 
trate ordered  that  appellant  be  held  to  answer  upon  the 
charges  contained  in  the  complaint.  On  Jan.  29,  1917,  the 
prosecuting  attorney  filed  an  information  charging  appellant 
with  the  crimes  of  transporting  intoxicating  liquor  for  bever- 
age purposes,  of  having  in  his  possession  intoxicating  liquor 
for  beverage  purposes  and  of  having  in  his  possession  intox- 
icating liquor.  Appellant  moved  to  set  aside  this  information, 
and  also  demurred  thereto.  The  motion  and  demurrer  were 
overruled,  and  appellant  thereupon  filed  a  motion  that  the 
state  be  required  to  elect  upon  which  of  the  offenses  charged 
it  would  prosecute,  which  motion  was  denied.  At  the  trial, 
and  before  the  introduction  of  any  evidence,  the  appellant 
renewed  his  motion  to  require  the  state  to  elect,  which  mo- 
tion was  denied  with  leave  to  renew  the  same  later.  The 
motion  was  renewed  by  appellant  after  the  state  had  rested, 
which  motion  the  court  denied  but  reserved  the  right  to 
sustain  it  when  all  the  evidence  had  been  submitted.  No 
evidence  was  introduced  on  the  part  of  appellant,  and  the 
court  thereupon  of  its  own  motion  required  the  state  to 
elect.  The  first  cause  of  action  stated  in  the  information, 
namely,  transportation  of  intoxicating  liquor,  was  elected 
by  the  state. 

On  Dec.  23,  1916,  appellant  filed  a  motion  that  he  be  dis- 
charged and  that  his  money  deposited  instead  of  bail  be  re- 
funded. The  court  denied  his  motion  to  dismiss  and  ordered 
that  his  bond  be  exonerated.  The  ruling  of  the  court  in 
declining  to  dismiss  is  assigned  as  error. 

It  is  urged  that  the  court,  having  sustained  a  demurrer 
to  the  information,  further  prosecution  was  barred  because 
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the  amended  information  was  not  filed  within  the  time 
given  by  the  court  in  its  order  sustaining  the  demurrer,  and 
the  court's  subsequent  order  directing  the  prosecuting  at- 
torney to  submit  the  case  for  re-examination  before  a  com- 
mitting magistrate  was  void. 

C.  S.,  sec.  8874,  is  as  follows:  ''If  a  demurrer  is  allowed, 
the  judgment  is  final  upon  the  indictment  demurred  to,  and 
is  a  bar  to  another  prosecution  for  the  same  offense,  unless 
the  court,  being  of  the  opinion  that  the  objection  on  which 
the  demurrer  is  allowed  may  be  avoided  in  a  new  indict- 
ment, directs  the  case  to  be  resubmitted  to  the  same  or  an- 
other grand  jury." 

It  is  to  be  observed  that  an  order  sustaining  a  demurrer 
to  an  indictment,  or  information,  bars  another  prosecution 
for  the  same  offence.  The  distinction  between  ''offense,"  as 
used  in  C.  S.,  sec.  8874,  and  "act"  or  "omission,"  as  used 
in  G.  S.,  sec.  8602,  is  'discussed  in  the  case  of  State  v.  Chitke, 
25  Ida.  737,  139  Pac.  .346.  It  is  a  sufficient  answer  to  the 
contention  in  this  case  that  it  does  not  appear  upon  the  face 
of  the  record  that  the  complaint  laid  before  the  committing 
magistrate  charged  the  same  offense  as  the  information  to 
which  the  demurrer  had  been  sustained.  Although  the 
charge  contained  in  the  complaint  appeared  to  state  an 
offense  of  the  same  nature  as  that  contained  in  the  former 
information,  it  would  have  required  additional  evidence  to 
show  that  the  offense  charged  was  the  same,  or  that  it  grew 
out  of  the  same  transaction,  which  evidence  was  not  pro- 
duced in  support  of  the  motion. 

Appellant  moved  to  quash  the  information  upon  several 
grounds,  all  of  which  are  based  upon  the  proposition  that 
the  complaint  laid  before  the  committing  magistrate  charged 
four  separate  offenses.    The  motion  was  properly  overruled. 

A  preliminary  examination  before  a  committing  magistrate 
is  in  no  sense  a  trial.  The  purpose  is  to  obtain  the  judgment 
of  a  magistrate  to  the  effect  that  a  crime  has  or  has  not 
been  committed,  and  if  committed  that  there  is  reasonable 
ground  to  believe  that  the  person  accused  is  guilty  of  com- 
mitting the  crime.  It  is  not  to  be  expected,  nor  is  it  re- 
quired, that  the  same  formality  and  precision  must  obtain 
in  a  preliminary  examination  as  is  required  upon  the  trial. 
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Duplicity  in  criminal  pleading  is  an  irregularity,  and  even 
in  the  trial  of  a  case  in  the  district  court  an  objection  that 
the  indictment  or  information  charges  more  than  one  offense 
may  be  waived.  (C.  S.,  sees.  8878,  9010;  State  v.  McBride, 
72  Wash.  390,  130  Pac.  486;  State  v.  MaJwney,  24  Mont.  281, 
61  Pac.  647;  People  v.  Shotwell,  27  Cal.  394;  Ince  v.  State, 
77  Ark.  426,  93  S.  W.  65;  Connors  v.  United  States,  158 
U.  S.  408,  15  Sup.  Ct.  951,  39  L.  ed.  1033,  see,  also,  Rose's 
U.  S.  Notes.) 

"While  under  the  statutes  it  is  clearly  contemplated  that 
a  complaint  laid  before  a  committing  magistrate  shall  charge 
a  single  offense,  yet  the  fact  that  it  charges  more  than  one 
offense  is  an  irregularity  which  is  not  of  so  fundamental  a 
character  as  to  deprive  the  prosecuting  attorney  of  power 
to  file  an  information,  where  the  committing  magistrate  has 
held  the  accused  to  answer  for  the  offense  afterward  set  out 
in  the  information.  (See  Sothman  v.  State,  66  Neb.  302, 
92  N.  W.  303.)  Nor  is  it  fatal  that  the  magistrate  has 
found  the  offenses  specified  in  the  complaint  to  have  been 
committed  and  has  held  the  accused  to  answer  for  them  all. 
Should  the  prosecuting  attorney  afterward  file  one  informa- 
tion charging  all  the  offenses  for  which  the  accused  has 
been  held  to  answer,  the  accused  is  not  deprived  of  any  sub- 
stantial right.  Upon  arraignment  he  has  ample  opportunity 
to  object  to  the  information  by  demurrer,  and  may,  if  he 
chooses,  require  the  state  to  elect  upon  which  of  the  charges 
he  shall  be  prosecuted. 

The  trial  ctourt  should  have  sustained  the  demurrer  to  the 
information,  upon  the  ground  that  it  stated  more  than  one 
offense.  The  general  rule  is  that  an  indictment  or  informa- 
tion must  charge  but  one  offense.     (C.  S.,  sees.  8829,  8870.) 

The  only  exception  to  this  rule  is  found  in  C.  S.,  sec. 
2642,  as  follows: 

''When  a  defendant  has  been  held  to  answer  to  the  dis- 
trict court  for  more  than  one  offense  under  the  laws  of  this 
state  relating  to  the  sale  of  intoxicating  liquors,  the  prosecu- 
ting attorney  may,  in  filing  his  information  against  such 
defehdant,  include  therein  all  the  offenses  for  which  such 
defendant  is  then  held  to  answer  to  such  district  court,  stat- 
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ing  each  offense  under  separate  counts  in  such  information, 
and,  upon  the  filing  of  such  information,  the  proceedings 
thereunder  shall  be  the  same  as  though  one  offense  only 
were  charged  therein:  Except  that,  upon  the  trial  of  such 
defendant  thereunder,  he  may  be  convicted  of  one  or  more 
of  the  offenses  charged  therein  as  the  evidence  may  warrant, 
and  the  failure  of  the  jury  to  find  the  defendant  guilty  un- 
der any  count  shall  be  deemed  an  acquittal  of  the  defendant 
of  the  offense  contained  in  such  count." 

The  foregoing  section,  however,  refers  only  to  offenses 
c^ommitted  in  making  sales  of  intoxicating  liquor,  and  cannot 
be  enlarged  to  include  other  offenses  against  the  prohibition 
law.  However,  the  error  in  failing  to  sustain  the  demurrer 
might  have  been  cured  had  the  court  required  the  state  to 
elect  upon  which  of  the  charges  stated  appellant  should  be 
put  upon  his  trial.  In  this  case  the  information  having 
charged  more  than  one  offense,  the  state  should  have  been 
required  to  elect  at  the  opening  of  the  trial,  but  appellant 
renewed  the  motion  at  the  close  of  the  state's  case.  The 
action  of  the  court  in  denying  the  motion  wa^  error.  {State 
V.  Oomes,  9  Kan.  App.  63,  57  Pac.  262;  Moss  v.  State,  3 
Ala.  App.  189,  58  So.  62;  State  v.  ScKweiter,  27  Kan.  500; 
State  V.  Harris,  51  Mont.  496,  154  Pac.  198;  State  v.  MiUer, 
263  Mo.  326,  Ann.  Cas.  1916A,  1099,  172  S.  W.  385;  State 
V.  Poull,  14  N.  D.  557,  105  N.  W.  717;  Dix  v.  Commonwealth, 
110  Va.  907,  67  S.  E.  344;  State  v.  Roby^  128  Minn.  187, 
Ann.  Cas.  1915D,  360,  150  N.  W.  793;  22  Cyc.  408.) 

The  fact  that  appellant  introduced  no  evidence  does  not 
render  the  error  of  the  court  nonprejudicial.  His  failure 
to  introduce  evidence  may  have  been  caused  by  the  action 
of  the  court  itt  refusing  to  require  the  state  to  elect.  (See 
Moss  V.  State  and  State  v.  Oom^s,  supra.) 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
district  court  for  further  proceedings  in  accordance  with  the 
views  herein  expressed. 

Morgan,  C.  J.,  concurs. 

Budge,  J.,  sat  at  the  hearing  in  the  above  cause  but  took 
no  part  in  the  opinion. 
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(May  29,  1920.) 
STATE,  Beepondent,  v.  T.  C.  HALL,  Appellant 

[190  Pac.  251.] 

GkiMTNAL  Law  —  Intormation  —  Duplicity — DiMUBaEBr— Motion   in 
Absest  op  Judomsnt. 

1.  Where  an  information  charges  more  than  one  offense  and 
a  demurrer  is  interposed  upon  that  ground,  and  the  jury  finds 
the  defendant  guilty  of  ajl  the  offenses  charged,  a  motion  in 
arrest  of  judgment  should  be  granted. 

2.  Where  a  motion  in  arrest  of  judgment  has  been  interposed 
by  a  defendant  who  has  been  found  guilty  of  several  offenses 
eharged  in  a  single  information,  to  which  information  a  demurrer 
has  been  filed  upon  the  ground  of  duplicity,  it  is  error  for  the 
eonrt  to  grant  the  motion  as  to  all  but  one  of  the  offenses  of 
which  defendant  has  been  found  guilty,  and  to  permit  the  prose- 
euting  attorney  to  select  the  offense  upon  which  the  defendant 
shall  be  sentenced. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Defendant  was  convicted  of  having  in  his  possession  in- 
toxicating liquor,  and  appeals.    Reversed  and  remanded. 

Chas.  F.  Reddoch  and  Frawley  &  Kodsch,  for  Appellant. 

"When  a  demurrer  is  allowed  to  an  information,  the  court 
is  the  only  power  or  authority  by  which  the  prosecution  can 
be  continued,  and  its  right  is  exercised  by  adjudicating  at 
the  time  of  allowing  the  demurrer  that  in  its  opinion  the 
objection  may  be  avoided  in  a  new  indictment  or  informa- 
tion, and  without  this  being  done  the  prosecution  is  at  an 
end.  {In  re  Pierce,  8  Ida.  183,  67  Pac.  316;  Territory  v. 
Munroe,  10  Ariz.  53,  85  Pac.  651 ;  Ex  parte  Hayter,  16  Cal. 

2.  Legal  effect  of  order  sustaining  motion  in  arrest  of  judgment, 
lee  note  ia  A211L  Oas.  1912A,  975« 
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App.  211,  116  Pac.  370;  Ex  parte  Hughes,  160  Cal.  388, 
117  Pac.  437;  Ex  parte  WiUiams,  116  Cal.  512,  48  Pac.  499; 
People  V.  Ammerman,  118  Cal.  23,  50  Pac.  15 ;  State  v.  Com^ 
fort,  22  Minn.  271;  State  v.  Holton,  88  Minn.  171,  92  N.  W. 
541;  People  v.  Zerillo,  146  App.  Div.  812,  131  N.  Y.  Supp. 
500;  People  v.  Davis,  163  App.  Div.  662,  148  N.  Y.  Supp. 
988;  People  v.  Rosenthal,  197  N.  Y.  394,  90  N.  E.  991,  46 
li,  R.  A.,  N.  S.,  31 ;  Ex  parte  Dodson,  3  Okl.  Cr.  514,  107 
Pac.  450;  State  v.  Crook,  16  Utah,  212,  51  Pac.  1091.) 

In  the  information  a  single  act  or  set  of  acts  has  heen 
segregated  into  four  separate  and  distinct  offenses,  which 
is  forbidden  by  sec.  7230  Rev.  Codes.  {State  v.  Chitke,  25 
Ida.  737,  139  Pac.  346.)  An  indictment  or  information  must 
charge  but  one  offense.  {State  v.  Oruber,  19  Ida.  692,  115 
Pac.  1.) 

The  court  erred  in  refusing  to  require  the  state  to  elect. 
(12  Standard  Procedure,  679,  680,  681,  686;  State  v.  Oovms, 
9  Kan.  App.  63,  57  Pac.  262;  State  v.  Finch,  71  Kan.  793, 
81  Pac.  494;  14  R.  C.  L.,  sec.  42,  p.  199;  State  v.  Nelson, 
14  Rich.  L.  (S.  C.)  169,  94  Am.  Dec.  130.) 

**The  objection  that  an  indictment  is  bad  for  duplicity 
should  be  by  demurrer,  by  motion  to  quash,  or  by  motion 
that  the  prosecution  be  required  to  elect  between  the  offenses, 
and  a  failure  to  do  so  waives  the  objection  and  it  cannot  be 
raised  by  motion  in  arrest  of  judgment."  (12  Cyc.  762; 
State  V.  McBride,  72  Wash.  390,  130  Pac.  486;  People  v. 
Clement,  4  Cal.  Unrep.  493,  35  Pac.  1022.) 

T.  A.  Walters,  Former  Atty.  General,  J.  P.  Pope,  Assis- 
tant, R.  L.  Black,  Atty.  General,  James  L.  Boone,  Assistant, 
and  E.  S.  Delana,  Prosecuting  Attorney,  for  Respondent, 
rely  upon  brief  for  respondent  in  State  v.  Bilboa. 

RICE,  J.— The  appellant  was  convicted  of  the  crime  of 
having  in  his  possession  intoxicating  liquor.  The  informa- 
tion upon  which  he  was  tried  and  convicted  contains  three 
counts,   as  follows:  Transporting   intoxicating   liquor;    pes- 
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session  of  intoxicating  liquor  for  beverage  purposes,  and 
possession  of  intoxicating  liquor. 

To  this  information  appellant  filed  a  demurrer,  among 
several  grounds  setting  up  the  following:  That  more  than 
one  offense  is  charged  in  smd  information ;  that  said  infor- 
mation segregates  one  act  or  omission  into  three  separate 
and  distinct  offenses  as  set  forth  in  the  three  causes  of  ac- 
tion thereof.    This  demurrer  was  overruled. 

At  the  opening  of  the  trial,  the  appellant  moved  to  require 
the  state  to  elect  upon  which  charge  it  would  go  to  trial, 
which  motion  was  overruled.  At  the  dose  of  the  state's 
testimony,  the  motion  to  require  the  state  to  elect  was  re- 
newed, and  denied  by  the  court. 

The  court  instructed  the  jury  in  part  as  follows:  "Should 
the  jury  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty  of  any  one  or  more  of  the 
offenses  charged  in  the  information,  he  may  be  convicted 
of  one  or  more  of  such  offenses ;  and  the  failure  of  the  jury 
to  find  guilty  under  any  count  shall  be  deemed  an  acquittal 
of  the  defendant  of  the  offense  contained  in  such  count. 
And  the  defendant  may  be  found  not  guilty  of  one  or  more 
of  said  offenses." 

The  jury  convicted  the  appellant  upon  the  three  counts 
charged  in  the  information,  whereupon  a  motion  in  arrest 
of  judgment  was  made,  setting  up  among  other  grounds,  the 
following:  '*That  the  defendant  has  been  convicted  t)f  three 
separate  and  distinct  offenses  based  upon  one  act,  and  there- 
fore subject  to  three  separate  punishments  for  one  crime." 

This  motion  was  granted  as  to  two  of  the  counts  and  the 
prosecuting  attorney  directed  to  elect  upon  which  charge  he 
desired  appellant  sentenced.  He  thereupon  elected  to  have 
appellant  sentenced  upon  the  charge  of  possession  of  intox- 
icating liquor. 

The  offenses  charged  in  this  information,  not  relating  to 
the  sale  of  intoxicating  liquor,  do  not  come  within  the  pro- 
visions of  C.  S.,  sec.  2642,  and  it  was  error  for  the  court  to 
overrule  the  demurrer,  as  well  as  to  refuse  to  require  the 
state  to  elect     {State  v.  BUboa,  ante,  p.  128,  190  Pac.  248.) 


Digitized  by 


Google 


138  Burt  v.  Stuabt.  [33  Idaho, 

Points  Decided. 

The  defect  in  the  information  complained  of,  having  been 
made  the  subject  of  demurrer,  was  not  waived  and  the  mo- 
tion in  arrest  of  judgment  should  have  been  granted.  The 
action  of  the  trial  c6urt  in  sustaining  the  motion  as  to  two 
of  the  counts  did  not  render  this  error  harmless.  The  motion 
being  good  as  to  two  of  the  counts  was  equally  well  taken 
as  to  the  third. 

Other  assignments  of  error  are  urged.  In  the  case  of 
State  V.  Bilboa,  supra,  similar  assignments  are  considered  and 
decided. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  in  /tccordance  with  the  views  herein  ex- 


Morgan,  C.  J.,  and  Budge,  J.,  concur. 


(June  11,  1920.) 

C.  L.  BURT,  W.  W.  NUSBAUM  and  F.  G.  PICKETT,  Com- 
missioners  x)f  DRAINAGE  DISTRICT  No.  1  OF  CAN- 
TON COUNTY;  Respondents,  v.  W.  S.  STUART  and 
BERTHA  M.  E.  PATTON,  Appellants. 

[190  Pac.  718.] 

Bbainagk  —  Assessment  of   Benefits  —  Damaois  —  Suthoienoy   of 
Eyn>ENCE. 

On  an  appeal  in  a  proceeding  under  the  drainage  statutey  as  on 
other  appeals,  this  court  will  not  disturb  the  Terdict  of  a  jury 
or  the  judgment  of  a  trial  court  because  of  conflict  in  the  evi- 
dence where  there  is  sufficient  proof,  if  uncontradicted,  to  sus- 
tain it. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Canyon  County.    Hon.  Ed.  L.  Bryan,  Judge: 
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Opinion  of  the  Court — McCartby,  District  Judge. 

Pi'oc'eedmg  to  assess  benefits  and  damages  in  drainage  dis- 
trict.   Affirmed, 

J.  M.  Thompson  and  W.  A.  Stone,  for  Appellants,  cite  no 
authorities. 

Harry  S.  Eessler,  for  Respondents. 

"Where  the  testimony  in  such  a  case  is  conflicting,  and 
from  it  reasonable  men  might  draw  different  conclusions, 
since  there  is  evidence  to  support  both  theories  of  the  case, 
the  judgment  of  the  trial  court  will  not  be  disturbed." 
(Jones  v.  Va/nausdeln,  28  Ida.  743,  156  Pac.  615;  Little  v. 
Little,  29  Ida.  292,  158  Pac.  559;  Eufton  v.  Hufton,  25  Ida. 
96,  136  Pac.  605.) 

Even  if  it  could  be  construed  as  an  equity  case,  this  court 
has  but  recently  held  in  the  case  of  Davenport  v.  Burke,  30 
Ida.  599,  167  Pac.  481,  that  in  a  suit  in  equity  as  well  as  in 
an  action  at  law  a  finding  of  fact  made  by  the  trial  judge, 
who  has  had  the  benefit  of  observing  the  demeanor  of  wit- 
nesses upoa  the  stand  and  of  listening  to  their  testimony, 
will  not  be  disturbed  because  of  conflict.  (McDandd  v.  Mary- 
gold,  2  Iowa,  500,  65  Am.  Dec.  786.) 

McCarthy,  District  Judge. — The  only  question  before 
this  court  is  whether  the  evidence  is  sufficient  to  support  the 
verdict  of  the  jury  assessing  benefits  to  the  lands  of  appel- 
lants, and  assessing  the  damages  of  appellant  W.  S.  Stuart. 

The  general  rule  is  that  this  court  wUl  not  disturb  the 
verdict  of  a  jury  or  the  judgment  of  a  trial  court  because 
of  conflict  in  the  evijlence  when  there  is  sufficient  proof, 
if  uncontradicted,  to  sustain  it.  {Raft  River  Land  &  Live- 
stock Co.  V.  Laird,  30  Ida.  804,  168  Pac.  1074.) 

Counsel  for  appellants  contend  that  this  rule  does  not 
apply  to  this  proceeding  because  C.  S.,  sec.  4515,  provides 
that  an  appeal  in  a  drainage  case  shall  bring  before  the  su- 
preme court  the  propriety  and  justness  of  the  amount  of 
damages  or  assessments  of  benefits.  We  see  nothing  in  this 
language  to  take  such  ciases  out  of  the  general  rule. 
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Argument  for  Appellants. 

Applying  the  general  rule  to  the  evidence,  we  condude 
the  evidence  is  suflficient  to  support  the  verdict. 

The  judgment  of  the  district  court  is  affirmed  and  costs 
are  awarded  to  respondents. 

Morgan,  C,  J.,  and  Budge,  J.,  concur. 


(June  21,  1920.) 

STATE,   Respondent,   v.    FRANK    CROSSON   and   J.   P. 
EOLL,  Appellants. 

[190  Pae.  922.] 

Constitutional  Law— "Class  Lboislation"— Common  Cabbhss. 

A  law  which  is  made  applicable  to  one  claw  of  persons  alone 
must  be  based  on  a  substantial  difference  between  the  situation  of 
its  members  and  that  of  those  to  whom  it  does  not  apply,  and 
one  which  purports  to  impose  on  a  certain  class,  engaged  in  the 
transportation  of  freight  and  passengers  for  hire,  burdensome 
taxes  and  regulations,  and  to  exempt  therefrom  others  engaged  in 
the  same  business,  without  justification  or  reason  for  the  classifica- 
tion, conflicts  with  art,  1,  sec.  13,  of  the  constitution  of  Idaho. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Charles  F.  Reddoch,  Judge. 

Appellants  were  convicted  of  violating  C.  S.,  sees.  2439 
and  2440.    Eeversed. 

E.  G.  Rosenheim  and  C.  C.  Cavanah,  for  Appellants. 

The  provisions  of  the  statute  under  which  these  actions 
were  brought  are  unconstitutional,  as  they  deprive  the  de- 

Yaliditj  of  statute   for   regulation   of  particular   olaas   of  earriers 
of  goods,  see  note  in  16  Ann.  OM.  1239. 
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fendants  of  their  property  without  due  process  of  law,  deny 
them  the  equal  protection  of  the  law,  abridge  the  privileges 
and  immunities  of  the  citizens,  are  special  and  class  legisla- 
tion, and  arbitrarily  discriminate  between  citizens  similarly  , 
situated  and  under  like  conditions  and  circumstances  engaged 
in  the  lawful  business  of  carrying  passengers  or  freight  in 
automobiles  or  motor  trucks.  (C.  S.  1919,  sees.  2380,  2439, 
2440;  U.  S.  Const.,  14th  Amendment;  Idaho  Const.,  sec.  1, 
art.  1,  sec.  19,  art.  3;  Bailei/  v.  People,  190  111.  28,  83  Am. 
St.  116,  60  N.  E.  98,  54  L.  R.  A.  838;  City  of  Pasadena  v. 
Stimson,  91  Cal.  238,  27  Pac.  604;  Berry  on  Automobiles, 
2d  ed.,  see.  115,  p.  132;  State  v.  Laivrence,  108  Miss.  291, 
Ann.  Cas.  1917E,  322,  66  So.  745;  SioiUam  v.  Neptune  Tp., 
83  N.  J.  L.  158,  83  Atl  865;  Cooley,  Const.  Limitations, 
5th  ed.,  484;  Frorer  v.  People,  141  111.  171,  31  N.  E.  395,  16 
L.  R.  A.  492;  Yick  Wo.  v.  Hopkins,  118  U.  S.  356,  6  Sup. 
Ct.  1064,  30  L.  ed.  220;  Lamion  v.  Steele,  152  U.  S.  133, 
14  Sup.  Ct.  499,  38  L.  ed.  385,  see,  also,  Rose's  U.  S.  Notes; 
People  V.  OUlson,  109  N.  Y.  389,  4  Am.  St.  465,  17  N.  E. 
343;  KeUaher  v.  Portland,  57  Or.  575,  110  Pac.  492,  112 
Pac.  1076;  John  v.  Northern  Pac,  By.  Co.,  42  Mont.  18,  111 
Pac.  632,  32  L.  R.  A.,  N.  S.,  85;  Attorney  General  v.  Jochim, 
99  Mich.  358,  41  Am.  St.  606,  58  N.  W.  611,  23  L.  R.  A.  699; 
6  R.  C.  L.  374;  City  of  Chicago  v.  Bunker,  112  111.  App. 
94;  State  v.  Finch,  78  Minn.  118,  80  N.  W.  856,  46  L.  R.  A. 
437.) 

The  legislature  did  not  have  power  or  authority  under  the 
police  power  of  the  state  to  enact  the  provisions  of  the  stat- 
ute in  question,  nor  is  said  statute  a  police  regulation. 
{Otdf,  C.  cfe  flf.  F.  Co.  V.  EUis,  165  U.  S.  150,  17  Sup.  Ct. 
255,  41  L.  ed.  666,  see,  also,  Rose's  U.  S.  Notes;  State  v. 
Moore,  113  N.  C.  697,  18  S.  E.  342,  22  L.  R.  A.  472;  Blaka- 
more  on  Law  of  Motor  Vehicles,  2d  ed.,  sec.  107,  p.  83; 
Vemor  v.  Secretary  of  State,  179  Mich.  157,  Ann.  Cas. 
1915D,  128,  146  N.  W.  338,  342;  Federalist,  No.  44;  State  v. 
Walsh,  136  Mo.  400,  37  S.  W.  1112,  35' L.  R.  A.  231;  Ex 
parte  Jentzsch,  112  Cal.  468,  44  Pac.  803,  32  L.  R.  A.  664; 
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Jew  Hoc.  v.  WiUiamson,  103  Fed.  10;  Ex  parte  McCapes,  157 
Cal.  26,  106  Pac.  229 ;  In  re  Guerrero,  69  Cal.  88, 10  Pac.  261.) 

E.  L.  Black,  Attorney  General,  Elbert  S.  Delana,  Prose- 
cuting Attorney,  and  Raymond  L.  Givena,  for  Respondents. 

The  statute  under  consideration  is  not  class  legislation, 
because  our  supreme  court  has  held  that  the  making  of  a 
proper  classification  is  legal,  as  long  as  the  law  operates 
equally  upon  every  member  of  each  particular  class.  That 
is  not  class  legislation,  but  a  proper  division  for  the  purpose 
of  a  just  and  equitable  enforcement.  Each  statute  is  to  be 
considered  in  the  light  of  the  purpose  for  which  it  was 
drawn,  and  if  a  distinction  is  reasonable  and  necessary,  such 
classification  is  proper.  (State  v.  Fite,  29  Ida.  463,  J.59  Pac. 
1183.) 

This  statute  means  that  a  motor  vehicle  operating  over  any 
route,  whether  between  fixed  termini  or  not,  brings  it  within 
the  operation  of  the  statute  and  makes  it  a  common  carrier, 
which  is  the  situation  of  the  defendants  herein  as  disclosed  by 
the  agreed  statement  of  facts.  (Uoyd  v.  Haugh  etc.  Storage  & 
Transfer  Co,,  223  Pa.  St.  148,  72  Atl.  516,  21  L.  R.  A.,  N.  S., 
188;  Huston  v.  Citi/  of  Des  Moines,  176  Iowa,  455,  156 
N.  W.  883;  Smith  v.  State,  130  Md.  482,  100  Atl.  778;  City 
of  Buffalo  V.  Ooodman,  77  Misc.  Rep.  355,  136  N.  Y.  Supp. 
568;  City  of  Memphis  v.  State,  133  Tenn.  83,  Ann.  Gas. 
1917C,  1056,  179  S.  W.  631,  L.  R.  A.  1916B,  1151;  Thielke 
V,  Alhee,  79  Or.  48,  153  Pac'.  793 ;  State  v.  Ferry  Line  Auto 
Bus  Co,,  93  Wash.  614,  161  Pac.  467.) 

Other  states  have  statutes  authorizing  exemptions  similar 
to  those  under  our  statute.  (State  v.  Shiffrin,  92  Conn.  583, 
103  Atl.  899.) 

Classification  is  not  reviewable  unless  palpably  arbitrary. 
The  court  in  determining  the  constitutionality  of  the  legisla- 
tive enactment  may  not  concern  itself  with  the  accuracy  or 
wisdom  of  the  legislative  view.  (HUl  v,  Bae,  52  Mont.  378, 
Ann.  Cas.  1917E,  210,  158  Pac.  826,  L.  R.  A.  1917 A,  495; 
State  V.  Johnson,  26  Ida.  203,  141  Pac.  565.) 
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! 

The  statute  under  consideration  and  all  of  its  features  is 
in  entire  harmony  with  the  modem  trend  of  authorities  with 
regard  to  the  use  of  automobiles  as  common  carriers,  both 
as  such  and  in  connection  with  their  use  as  to  the  public 
generally  and  other  persons  upon  highways.  (Babbit  on 
Automobiles,  2d  ed.,  par.  1240;  David's  Law  of  the  Auto- 
mobile, par.  89  et  seq.;  Cobb  v.  Cumberland  County  P.  & 
Light  Co.,  117  Me.  455, 104  Atl  844 ;  In  re  Kessler,  26  Ida.  764, 
774,  Ann.  Cas.  1917A,  228,  146  Pac.  113,  L.  R.  A.  1915D, 
322.) 

MORGAN,  C.  J. — Appellants  were  separately  charged 
with,  tried  for  and  convicted  of  violating  C.  S.,  sees.  2439 
and  2440,  which  are  intended  to  prohibit  common  cfarriers 
mentioned  in  C.  S.,  sec.  2380,  subsection  3,  from  carrying 
freight  or  passengers,  or  both,  until  they  shall  have  first 
obtained,  under  such  regulations  as  may  be  prescribed  by 
the  public  utilities  commission,  licenses  and  shall  have  paid 
therefor  a  sum  of  money  for  each  vehicle  used,  being  $25, 
$30,  $40  or  $50  per  annum,  according  to  its  carrying 
capacity,  and  shall  have  given  bonds  for  the  benefit  of  any 
person  injured  by  the  carrier's  negligence.  It  is  further 
provided  that  any  person  operating  as  such  common  carrier 
without  first  complying  with  these  requirements  shall  be 
guilty  of  a  misdemeanor. 

That  portion  of  C.  S.,  sec.  2380,  necessary  to  be  considered 
in  deciding  this  case  is  as  follows : 

"The  term  'common  carrier,'  when  used  in  this  chapter, 
iucludes: 

''3.  Every  ....  person  ....  owning,  controlling,  man- 
aging, operating,  driving  or  causing  to  be  operated  or  driven, 
or  holding  out  by  sign,  voice  or  other  device  or  by  adver- 
tisement that  they  will  drive,  operate  or  cause  to  be  driven 
or  operated  over  any  particular  route  or  routes  or  over  any 
route  or  routes  or  between  specified  termini  for  hire  or  com- 
pensation any  automobile,  auto  stage,  motor  vehicle  or  motor 
truck  or  any  other  self-propelled  motor  vehicle  for  use  in  the 
business  of  carrying  either  passengers  or  freight  or  both,  ex- 
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cepting  such  as  run  on  rails  or  tracks  not  hereinbefore  enu- 
merated, and  automobiles  used  exclusively  as  hearses,  ambu- 
lances, hotel  buses  operating  solely  between  hotel  and  trains, 
or  automobiles  or  auto  trucks  used  for  carrying  United 
States  mails  on  star  routes  when  actually  engaged  in  carry- 
ing such  mail " 

Appellant,  KoU,  owned  automobiles  and  operated  them  in 
the  transportation  of  passengers  for  hire,  and  appellant, 
Crosson,  owned  motor  trucks  and  operated  them  in  the 
transportation  of  freight  for  hire,  and  neither  was  so  en- 
gaged in  business  as  to  entitle  him  to  come  within  either  of 
the  exceptions  mentioned  in  the  statute,  nor  had  either  con- 
formed to  the  requirements  above  mentioned  in  the  matter  of 
procuring  a  license  or  giving  a  bond. 

The  cases  were  consolidated  and  heard  together  in  this 
court.  Among  the  contentions  made  by  appellants  is  that 
the  statutes  above  referred  to  violate  art.  1,  sec.  13,  of  the 
constitution  of  Idaho,  which  provides:  '*No  person  shall 
....  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law." 

The  tax  sought  to  be  exacted  by  the  statute  under  con- 
sideration was  not  levied  upon  the  property  of  appellants, 
nor  was  it  demanded  of  them,  because  of  their  use  of  the 
public  highways  with  their  vehicles.  It  is  an  occupation  tax 
and  the  regulations  sought  to  be  impdsed  upon  the  class  of 
persons  mentioned  in  C.  S.,  sec.  2380,  subsection  3,  to  which 
appellants  belong,  are  so  sought  to  be  imposed  for  the  gov- 
ernment of  that  class.  As  is  said  in  respondent's  brief: 
"The  license  fee  prescribed  by  the  statute  under  considera- 
tion is  placed  not  upon  the  operation  of  the  motor  vehicle 
upon  the  road  as  such,  but  is  a  license  tax  upon  the  business 
in  which  the  motor  vehicle  operating  as  a  common  carrier 
is  engaged." 

A  law  which  is  made  applicable  to  one  class  of  persons 
alone  must  be  based  on  a  substantial  difference  between  the 
situation  of  its  members  and  that  of  those  to  whom  it  does 
not  apply.  (6  R.  C.  L.,  p.  381,  sec.  374;  12  C.  J.,  p.  1133, 
sec.  857;  p.  1136,  sec.  860;  People  v,  OUlson,  109  N.  Y.  389, 
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4  Am.  St  465,  17  N.  E.  343;  SicUiano  v.  Neptune  Tp,,  83 
N.  J.  L.  158,  83  Atl.  865 ;  Kellaher  v.  City  of  Portland,  57 
Or.  575,  110  Pac.  492,  112  Pac.  1076;  Frorer  v.  People,  141 
lU.  171,  31  N.  E.  395,  16  L.  R.  A.  492;  BMey  v.  People, 
190  111.  28,  83  Am.  St.  116,  60  N.  E.  98,  54  L,  R.  A.  838; 
State  V.  Le  Barron,  24  Wyo.  519,  Ann.  Cas.  1918D,  998,  162 
Pac.  265 ;  Sterett  &  Oberle  Packing  Co.  v.  City  of  Portland, 
79  Or.  260,  154  Pac.  410;  People  v.  Schenck,  257  lU.  384, 
Ann.  Cas.  1914A,  1129,  100  N.  E.  994,  44  L.  R.  A.,  N.  S., 
46;  Board  of  Commissioners  v.  Orr,  181  Ala.  308,  61  So. 
920,  45  L.  R.  A.,  N.  S.,  575;  People  v.  Weiner,  271  111.  74, 
Ann.  Cas.  1917C,  1065,  110  N.  E.  870,  L.  R.  A.  1916C,  775; 
Noel  v.  People,  187  111.  587,  79  Ain.  St.  238,  58  N.  E. 
616,  52  L.  R.  A.  287 ;  Haynes  -v.  Lapeer  Circuit  Judge,  201 
Mich.  138,  166  N.  W.  938,  L.  R.  A.  1918D,  233;  State  v, 
Gardner,  58  Ohio  St.  599,  65  Am.  St.  785,  651  N.  E.  136, 
41  L.  R.  A.  689;  Bodge  v.  Kelly,  88  Miss.  209,  117  Am.  St. 
733,  40  So.  552,  11  L.  R.  A.,  N.  S.,,635.) 

This  law  expressly  exempts  hotel  buses  operating  solely 
between  hotels  and  trains  and  automobiles  and  auto  trucks 
used  for  and  engaged  in  carrying  United  States  mails  on 
star  routes.  It  is  not  necessary  in  order  that  the  owner 
of  an  automobile  being  used  as  a  bus  between  a  hotel  and 
trains  shall  also  own  or  operate  the  hotel,  or  that  he  shall 
confine  his  business  of  carrier  to  the  transportation  of  its 
guests  or  convey  them  or  their  baggage  free  of  charge,  in 
order  that  he  may  escape  the  burdens  of  the  law,  and  the 
owner  of  such  a  vehicle  employed  in  transportation  of  the 
United  States  mails  over  a  star  route  may  use  it  in  the 
transportation  of  passengers  and  freight  for  hire  without 
procuring  the  license,  giving  the  bond,  conforming  to  the 
regulations,  or  incurring  the  penalty  mentioned  in  the  law. 

These  sections  purport  to  impose  on  a  certain  class  of 
persons  engaged  in  the  transportation  of  passengers  and 
freight  for  hire  burdensome  taxes  and  regulations  and  to 
exempt  therefrom  others  engaged  in  the  same  business.  No 
justification  or  reason  exists  for  the  classification,  and  the 
statutes  which  appellants  were  convicted  of  violating  must 
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be  held  to  be  in  conflict  with  art.  1,  sec.  13,  of  the  constitu- 
tion, and  void. 

The  judgments  appealed  from  are  reversed,  with  instruc- 
tions that  the  cases  be  dismissed. 

Bice,  tT,  concurs. 

BTIDQE,  J. — ^I  concur  in  the  conclusion  reached,  but  in 
my  opinion  C.  S.,  sec.  2380,  is  unconstitutional  for  the 
reason  that  it  is  discriminatory  in  that  it  attempts  to 
establish  an  arbitrary,  unreasonable  and  unjust  classifi- 
cation, and  therefore  violates  the  provision  of  the  four- 
teenth amendment  to  the  federal  cfonstitution  that  ''No 
state  shall  ....  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws.'* 


(June  22,  1920.) 

JOHN  T.  MUIR  et  al..  Respondents,  v.  WILLIAM  ALLI- 
SON et  al..  Respondents;  WBISBR  IRRIGATION  DIS- 
TRICT, Appellant 

[191  Pae.  206.] 

Adjudication  of  Water  Rights — ^Duty  of  Watkb— Oonskbvation — 
BoTATioN — Findings  and  Decbes— Buub  of  Stake  Decisis. 

1.  The  appellate  court  will  not  distarb  the  findings  of  the 
lower  court  upon  questions  of  allotment  and  date  of  priority  of 
water  rights  where  there  is  substantial  evidence  in  the  record  to 
support  them. 

2.  Where  error  is  assigned  on  account  of  the  allotment  of 
water  rights  to  a  water  company  instead  of  to  the  individual 
users  of  water  under  the  system  of  such  company,  the  finding  and 

1.  Priority   of   right  to  use   of   water  of   irrigation   company,   see 
note  in  Ann.  Oas.  1913D,  625. 

2.  For   authorities    on    the    question    of    construction    of    irrigation 
eontracte  with  consumerS|  see  note  in  Zi.  B.  A,  1916F^  257. 
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decree  of  the  lower  court  will  not  be  disturbed  in  that  particular, 
in  the  absence  of  complaint  on  the  part  of  such  users,  or  show- 
ing that  appellant's  rights  are  in  any  way  prejudiced  by  such 
allotment. 

3.  In  the  adjudication  of  water  rights,  the  extent  of  a  user's 
permanent  right  cannot  be  limited  by  the  character  of  the  crops 
raised,  unless  it  is  shown  that  under  existing  conditions  the  soil 
is  adapted  to  only  one  crop  or  to  limited  kinds  of  crops. 

4.  The  lower  court  found  that  on  account  of  the  use  of  a 
larger  amount  of  water  during  the  high-water  part  of  the  irrigat- 
ing season,  the  soil  absorbs  and  retains  sufficient  water  so  that  a 
smaller  amount  during  the  succeeding  low-water  period  will  afford 
an  adequate  supply,  and  accordingly  raised  the  duty  of  water 
from  %  of  an  inch  during  the  high-water  period  to  %  of  an 
inch  during  the  remainder  of  the  season.  Held,  that  the  evidence 
does  not  support  this  finding  to  the  extent  of  showing  it  to  be 
applicable  to  all  the  lands  for  which  water  rights  are' being  adju- 
dicated in  this  case. 

5.  Bights  to  the  use  of  the  waters  of  the  state  should  not  be 
determined  upon  a  given  theory  that  may  or  may  not  prevail  in 
a  particular  case,  unless  it  clearly  appears  from  the  evidence  that 
such  theory  actually  does  apply  to  the  conditions  under  investi- 
gation. 

6.  A  practice  having  grown  up  among  irrigation  communities 
to  the  effect  that  when  a  user  of  water  had  secured  the  right  to 
divert  a  certain  quantity  of  water,  he  was  thereafter  entitled  to  a 
continuous  flow  of  that  amount  of  water  during  the  irrigating 
season,  and  such  practice  having  been  sanctioned  and  confirmed 
by  the  legislature  and  courts  of  the  territory  and  state  throughout 
a  long  period  and  up  to  the  time  when  adjudication  of  the  rights 
involved  in  this  case  was  sought,  the  rule  of  stare  decisia  must  be 
held  to  apply,''^and'  the  practice  of  rotation  in  the  use  of  water 
cannot  be  imposed  by  the  decree  of  adjudication  upon  those  en- 
titled to  the  use  of  such  water,  without  their  consent. 

7.  Held,  that  there  is  sufilcient  evidence  in  the  record  to  sup- 
port the  finding  of  the  lower  court  establishing  the  duty  of  water 
at  %   of  an  inch  per  acre,  continuous  flow. 

8.  It  having  been  shown  that  the  appellant  irrigation  district 
has  already  diverted  and  applied  to  a  beneficial  use  a  quantity  of 

6.  Doctrine  of  rotation  in  use  of  water  for  irrigation  purposes, 
see  note  in  Ann.  Oaa.  1914A,  322. 

8.  On  right  to  divert  water  from  stream  for  irrigation  purposes, 
see  note  in  41  L.  B.  A.  741. 
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water  sufficient^  to  reclaim  the  balance  of  its  irrigable  lands,  in 
addition  to  irrigating  the  lands  already  reclaimed,  under  the 
duty  of  %  of  an  inch  per  acre  fixed  by  the  court,  the  district 
should  be  permitted  to  change  the  place  of  use  of  water  in  suffi* 
eient  quantity  to  reclaim  the  balance  of  its  irrigable  lands,  pro- 
vided the  change  is  made  within  a  reasonable  time  to  be  fixed  by 
the  court. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Washington  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Appeal  from  a  judgment  of  the  district  court  quieting 
title  to  the  use  of  the  waters  of  the  Weiser  River.  Reversed 
in  part  and  canise  remanded. 

Lot  L.  Feltham  and  James  W.  Qalloway,  for  Appellant. 

The  findihg  of  the  court  placing  all  users  of  water  from 
the  Weiser  River  on  a  common  level,  ignoring  the  priorities 
of  the  appropriations  and  granting  to  all  users  a  common 
and  equal  right  to  the  use  of  water  for  irrigation  of  crops 
regardless  of  the  date  of  the  several  appropriations,  was 
gross  error.  (Sec.  3,  art.  15,  Const.;  sec.  3245,  Rev.  Codes; 
Malad  Valley  Irr,  Co.  v.  Campbell,  2  Ida.  411,  18  Pac.  52; 
Hillman  v.  Hardwick,  3  Ida.  255,  28  Pac?.  438;  Oeertson  v. 
Barrack,  3  Ida.  344,  29  Pac.  42;  Eirk  v.  Bartholomew, 
3  Ida.  367,  29  Pac.  40;  Dunniway  v.  Lawson,  6  Ida.  28,  51 
Pac.  1032;  Moe  v.  Harger,  10  Ida.  302,  77  Pac.  645;  WasA- 
ington  State  Sugar  Co.  v.  Goodrich,  27  Ida.  26,  147  Pac. 
1073;  Cottonwood  Water  &  L,  Co,  v.  St.  MichaeVs  Monas- 
tery, 29  Ida.  761,  162  Pac.  242;  Joyce  v.  Rubin,  23  Ida.  296, 
130  Pac.  793.) 

The  findings  and  conclusions  were  not  supported  by  the 
evidence,  and  the  decree  is  not  justified  by  the  evidence  and 
is  against  law.  (Sec.  4407,  Rev.  Codes;  Carson  v.  Thews, 
2  Ida.  176,  9  Pac.  605;  First  Nat.  Bank  of  Lewiston  v. 
Williams,  2  Ida.  670,  23  Pac.  552 ;  Standley  v.  Flint,  10  Ida. 
629,  79  Pac.  815;  Stonebumer  v.  Stoneburner,  11  Ida.  603, 
83  Pac.  938.)^ 
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Hugh  B.  McElroy,  Frank  Harris,  Hawley  &  Hawley  and 
P^ank  D.  Byan,  for  Respondents. 

The  findings  of  the  court  as  to  the  time  of  the  water 
appropriations  of  the  appellant  and  the  amount  of  appel- 
lant's water  appropriation  are  correct  and  sustained  by  the 
evidence  and  by  the  law.  (2  Kinney  on  Irrigation  and 
Water  Rights,  chap.  10,  also  p.  1561 ;  Conant  v,  Jones,  3  Ida. 
606,  32  Pac.  250;  Barms  v.  Sabron,  10  Nev.  217;  Brouming 
V,  Lewis,  39  Or.  11,  64  Pac.  304;  Dougherty  v.  Hoggin,  61 
Cal.  305;  McDonald  v.  Lannen,  19  Mont.  78,  47  Pac.  648; 
Bean  v.  Stoneman,  104  Cal.  49,  37  Pac.  777,  38  Pac.  39.) 

The  court  has  the  right  to  compel  users  of  water  to  resort 
to  a  system  of  rotation.  {Stickney  v.  Hanrahan,  7  Ida.  424, 
63  Pac.  189;  State  v.  Twin  Falls  etc.  Canal  Co.,  21  Ida.  410, 
at  pp.  437-443,  121  Pac.  1039,  L.  R.  A.  1916F,  236;  HelpJiery 
V.  Perrault,  12  Ida.  451,  86  Pac.  417.) 

'*The  law  has  become  well  settled  that  beneficial  use  and 
the  needs  of  the  appropriator  is  the  measure  and  limit  of 
the  appropriation."  {Bodgers  v.  Pitt,  129  Fed.  932;  1  Wiel, 
p.  510;  Union  MUl  &  Min.  Co.  v.  Dcmgberg,  81  Fed.  73.) 

"It  is  the  policy  of  the  laws  of  this  state,  and  it  has  been 
so  declared  from  time  to  time  by  this  court,  to  require  the 
highest  and  greatest  possible  duty  from  the  waters  of  the 
state  in  the  interests  of  agriculture  and  beneficial  purposes." 
(Fanners'  Co-operative  Ditch  Co.  v.  Biverside  Irr.  Dist.^ 
16  Ida.  525,  535,  102  Pac.  481;  Abbott  v.  Beedy,  9  Ida.  577, 
581,  75  Pac.  764;  Van  Camp  v.  Emery,  13  Ida,  202,  208, 
89  Pac.  752.) 

The  question  of  enforcing  rotation  is  here  squarely  pre- 
sented to. the  court  as  a  question  of  conservation  of  an  ad- 
mittedly inadequate  water  supply.  It  may,  perhaps,  be 
admitted  that  the  question  involves  a  forward  movement. 
There  is  nothing  in  the  law  or  the  procedure  covering  a  long 
period  in  any  way  militating  against  the  adoption  of  this 
method  of  conserving  and  extending  the  water  supply. 


Digitized  by 


Google 


150  Mum  V.  Allison.  [33  Idaho, 

Opinion  of  tlie  Coniir-^owen,  District  Judge. 

J.  M.  Thompson,  Amicus  Curiae. 

Where  the  question  has  been  insistently  presented,  the 
courts  h^ve  unanimously  stated  that  rotation  promotes  econ- 
omy in  the  use  of  water,  and  all  the  decisions,  whenever  the 
question  has  been  before  the  court,  declare  emphatically  that 
there  must  be  no  unnecessary  waste.  {McCoy  v,  Huntley, 
60  Or.  372,  Ann.  Cas.  1914A,  320,  119  Pac.  481;  Hufford  v. 
Dye,  162  Gal.  147,  121  Pac.  400;  Hough  v.  Porter,  51  Or.  318, 
95  Pac.  732,  98  Pac.  1083,  102  Pac.  728.) 

*'The  law  has  become  well  settled  that  beneficial  use  and 
needs  of  the  appropriator,  and  not  the  capacity  of  the  ditches 
or  quantity  first  applied,  is  the  measure  and  limit  of  the 
right  of  such  appropriators,"  (Kinney,  Irr.,  30;  Long,  Irr., 
sees.  54,  55 ;  Wiel,  Water  Rights,  p.  263 ;  Seaweard  v.  Pacific 
Livestock  Co.,  49  Or.  157,  88  Pac.  963 ;  Gardner  v.  Wright, 
49  Or.  609,  91  Pac.  286 ;  Umon  Mill  &  Min.  Co.  v.  Dangberg, 
81  Fed.  73,  119;  Anderson  v.  Bassman,  140  Fed.  14;  Farm- 
ers' etc.  Ditch  Co.  v.  Riverside  Irr.  Dist.,  16  Ida.  525,  102 
Pac.  481;  McPhee  v.  KeUey,  44  Or.  193,  74  Pac.  401,  75  Pac. 
713.) 

**  There  is  no  question  as  to  the  power  of  the  courts  in  all 
jurisdictions  throughout  the  arid  and  semi-arid  west,  as  the 
law  now  stands,  in  all  cases  properly  brought  before  them, 
in  which  one  of  the  issues  is  the  amount  of  water  necessary 
for  any  given  purpose,  to  suppress  all  wasting  of  water, 
and  even  to  go  further  and  declare  what  shall  constitute 
the  economical  use  of  the  water,  and  to  fix  its  proper  duty 
by  a  decree  awarding  the  use  of  a  certain  amount  of  water 
for  that  purpose.  Not  only  have  the  courts  the  power,  but 
it  is  their  duty,  to  do  this."  (Kinney  on  Irrigation  and 
Water  Rights,  sec.  916.) 

COWEN,  District  Judge.— The  judgment  of  the  district 
court  was  entered  on  the  ninth  day  of  May,  1918,  fixing  the 
priorities  from  which  the  various  rights  should  date  and  de- 
creeing the  amounts  to  which  the  various  users  of  water 
from  the  Weiser  River  were  entitled.    From  this  judgment 
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the  appellant,  Weiser  Irrigation  District,  has  appealed,  as- 
tfigniiig  some  thirteen  specifications  of  error. 

The  first  specification  of  error  refers  to  the  ruling  of  the 
lower  court  upon  the  demurrer  of  the  appellant  to  plaintiff 's 
complaint.  The  ruling  was  probably  correQt,  but  as  the  ap- 
pellant has  waived  the  question  involved,  in  its  reply  brief, 
no  further  attention  will  be  paid  to  it. 

The  second  specification  of  error  refers  to  the  allowance 
of  100  inches  of  water  to  appellant  under  date  of  priority 
of  1868,  appellant  claiming  that  it  should  have  been  allowed 
500  inches  as  of  that  date.  As  bearing  upon  this  question 
we  are  cited  in  the  briefs  to  the  deposition  of  one  E.  M. 
Barton  and  also  to  certain  parts  of  the  evidence.  The  evi- 
dence referred  to  appears  to  support  the  findings  and  judg- 
ment of  the  court  and  the  deposition  of  Barton  we  are  un- 
able to  find.  It  is  not  in  the  transcript  at  the  pages  cited 
and  we  were  unable  to  find  it  among  the  exhibits  or  files  in 
the  case,  nor  is  it  referred  to  in  any  of  the  indexes  of  the 
clerk  or  reporter.  The  court  is  therefore  under  the  necessity 
of  refusing  to  consider  this  specification  further  than  to  say 
that  it  is  satisfied,  upon  consideration  of  the  whole  case,  that 
no  substantial  injury  is  suffered  by  appellant  from  the  find- 
ing complained  of,  for  the  reason  that  the  allowances  to  it 
of  subsequent  dates  of  priority  are  sufficiently  early  in  point 
of  time  and  are  large  enough  in  amount  to  insure  to  it  the 
500  inches  whenever  it  may  require  the  use  of  that  amount 
of  water. 

The  third  specification  of  error  refers  to  the  refusal  of  the 
court  to  give  the  appellant  its  full  water  right  of  a  date  not 
later  that  August  29,  1883.  The  action  of  the  district  court 
was  correct  in  this  particular.  The  statutes  in  force  at  that 
time  required  the  prospective  user  of  water,  after  posting 
his  notice  of  location  of  water  right,  to  commence  the  con- 
struction of  his  diversion  works  within  60  days  from  the 
posting  and  recording  of  his  notice  and  to  prosecute  the 
work,  to  completion  without  interruption,  unless  hindered  by 
the  elements.    The  evidence  does  not  disclose  uninterrupted 
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prosecution  of  the  work  in  the  construction  of  appellant's 
cbnal. 

The  fifth,  sixth,  seventh,  tenth,  eleventh  and  twelftji 
specifications  of  error  refer  to  the  allotments  and  d?ite  of 
priority  made  by  the  court  to  the  Middle  Valley  Irrigating 
Ditch  Company,  a  corporation,  but  we  do  not  think  that  the 
judgment  should  be  reversed  on  account  of  any  of  these  mat- 
ters. The  Middle  Valley  Irrigating  Ditch  Company  claims 
the  inception  of  its  rights  from  a  location  notice  made  in 
1879.  The  court  below  did  not  allow  its  contention  in  this 
respect,  but  did  allow  its  right  from  a  second  location  notice 
posted  in  1883  by  one  J.  H.  Reavis.  While  the  evidence  is 
not  harmonious  upon  the  question  as  to  whether  this  com- 
pany prosecuted  the  construction  of  its  canal  system  without 
interruption  to  completion,  yet  there  is  evidence  in  the  record 
to  support  the  finding  and  decree.  And,  under  the  well- 
known  rule  that  the  appellate  court  will  not  disturb  the  find- 
ings of  the  trial  court  when  there  is  evidence  in  the  record 
to  support  it,  the  decree  should  not  be  disturbed  in  this  par- 
ticular. It  is  also  urged  that  the  trial  court  erred  in  per- 
mitting oral  testimony  to  the  effect  that  the  said  J.  H.  Reavis 
posted  the  location  notice  of  1883  for  himself  and  as  trustee 
for  a  large  number  of  other  persons  who  were  jointly  inter- 
ested with  him  in  the  construction  of  the  canal,  but  this  was 
not  error. 

The  specifications  of  error  in  Nos.  5,  10,  11  and  12  re- 
ferring to  the  rights  awarded  to  the  Middle  Valley  Irrigat- 
ing Ditch  Company  are  immaterial,  and  it  is  not  necessary 
for  this  court  to  pass  directly  upon  the  question  involved, 
because  if  the  decree  should  be  reversed  on  account  of  them, 
the  result  would  be  to  require  the  lower  court  merely  to 
divide  the  amounts  of  water  awarded  to  the  Middle  Valley 
Irrigating  Ditch  Company  and  award  such  rights  to  the  in- 
dividual users  under  that  system.  This  would  merely  de- 
volve an  unnecessary  amount  of  work  upon  the  trial  court 
without  any  prospect  of  changing  the  relative  rights  of  any 
of  the  users  from  the  river.  If  the  users  under  the  Middle 
Valley  system  are  content  with  their  articles  of  incorpora- 
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tion  and  the  chain  of  title  now  resting  in  the  corporation 
and  appellant's  rights  are  not  injuriously  affected,  we  see 
no  reason  why  this  court  should  require  the  district  court 
to  segregate  the  various  rights  of  the  users  under  this  sys- 
tem and  to  divide  this  appropriation  up  among  the  individ- 
uals interested  in  the  common  award. 

In  specifications  of  error  Nos.  8  and  13,  the  appellant 
questions  the  award  in  the  decree  to  the  Muir  Bros.,  Geo.  P. 
Smith  et  al.,  and  to  the  Su^nyside  Ditch  Company,  claim- 
ing the  evidence  does  not  warrant  any  allowance  of  a  right 
to  any  of  the  parties  of  a  date  of  priority  antedating  any 
of  the  dates  given  to  the  appellant,  and  claiming  also  that 
a  decree  of  the  district  court  in  Washington  county  had  re- 
strained these  parties  from  interfering  in  any  way  with  ap- 
pellant's prior  right  to  3,400  inches  of  water. 

The  evidence  sustains  the  awards  to  Muir  Bros.,  and  to 
Geo.  P.  Smith  et  al.  In  reference  to  the  Sunnyside  Ditch 
Company  it  is  only  necessary  to  call  attention  to  the  fact 
that  the  appellant  has  awarded  to  it  some  4,000  inches  of 
water  of  date  long  prior  to  any  award  made  to  the  Sunny- 
side  Ditch  Company,  so  it  is  apparent  that  this  decree  in  no 
way  violates  the  injunction  decree  theretofore  rendered  in 
the  Washington  county  district  court. 

The  fourth  and  ninth  specifications  of  error  have  been  re- 
served in  this  discussion  until  the  last,  as  they  have  afforded, 
in  our  opinion,  the  gravest  questions  involved  in  this  appeal. 
They  relate  to  the  duty  of  water,  and  if  the  decree  is  per- 
mitted to  stand  in  this  respect,  will  affect  the  entire  system 
of  water  law  in  this  state,  and  produce  such  a  violent  and 
radical  change  that  their  mere  consideration  must  cause 
grave  apprehension  and  necessitate  the  utmost  care  in  their 
determination. 

It  may  be  said  the  findings  and  decree  are  somewhat  con- 
fusing, and  we  are  not  sure  that  we  have  comprehended 
their  entire  purpose  and  intent,  but  if  we  have  done  so,  it 
appears  that  the  judgment  contemplates  a  resort  to  what 
has  been  called  the  rotation  system  in  the  distribution  of 
the  waters  of  the  Weiser  River  under  the  theory  of  economy 
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in  its  use  and  the  elimination  of  unnecessary  waste.  "A 
consummation  devoutly  to  be  wished."  The  judgment  of 
the  lower  court,  if  unappealed,  would  affect  only  the  users 
of  the  water  from  the  Weiser  River,  but  now,  if  this  court 
gives  its  sanction  to  the  rule,  it  becomes  the  authorized  rule 
for  the  entire  state. 

The  portions  of  the  findings  and  decree  involved  in  this 
question  are  as  follows: 

FINDINGS. 

8. 

That  the  duty  of  water,  the  amounts  required  for  the 
proper  and  successful  irrigation  of  lands,  which  is  hereafter 
allotted,  is  the  equivalent  of  five-eighths  (%)  of  a  miner's 
inch  to  the  acre,  continuous  flow,  said  water  to  be  measured 
at  the  various  headgates  or  diversion  points,  with  an  addi- 
tional allowance  for  seepage  and  evaporation  only  where 
necessary,  as  hereinafter  stated,  on  account  of  the  length 
and  character  of  particular  canals  and  water  distribution 
systems,  provided,  however,  that  the  said  duty  of  water  may 
be  increased  to  the  equivalent  of  three-eighths  (%)  of  a 
miner's  inch  per  acre  continuous  flow  measured  as  afore- 
said, during  the  low-water  period. 

9. 

That  during  the  irrigation  season  of  each  year,  to  wit, 
during  the  last  days  of  July,  or  the  early  part  of  August, 
the  said  Weiser  River  and  all  of  its  tributaries  and  branches 
fall  to  a  minimum  of  less  than  five-eighths  (%)  of  an  inch 
per  acre  for  all  of  the  lands  irrigated  therefrom,  and  par- 
ticularly described  in  the  complaint  and  various  answers 
and  cross-complaints  therein;  that  by  the  continuous  use  of 
five-eighths  (%)  of  an  inch  per  acre  during  the  high- water 
period,  a  higher  or  increased  duty  of  w«^ter  may  be  obtained 
during  the  said  low-water  period  of  each  year,  and  that 
during  said  low-water  period  three-eighths  (%)  of  an  inch 
per  acre,  delivered  at  the  various  diversion  points,  is  suflS- 
cient  water  to  irrigate  said  lands,  both  upon  the  main 
Weiser  River,  and  those  lands  irrigated  from  the  various 
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tributaries  thereof;  except  where  an  additional  allowance 
is  hereinafter  made  during  said  low-water  period  for  loss 
by  seepage  and  evaporation  in  carrying  said  water  through 
the  main  distributing  canal  of  the  Weiser  Irrigation  Dis- 
trict; and  I  therefore  find,  with  the  exception,  above  stated, 
that  three-eighths  (%)  of  an  inch  of  water,  measured  at  the 
various  diversion  points,  is  sufficient  water  for  the  irriga- 
tion of  said  lands  during  the  low- water  period;  provided, 
however,  that  the  raising  of  said  duty  of  water  from  five- 
eighths  of  an  inch  to  three-eighths  (%)  of  an  inch,  as  here- 
inbefore stated,  shall  be  changed  by  the  commissioner  or 
engineer  or  other  officer  whose  duty  it  shall  be  to  execute 
this  decree,  only  in  proportion  to  the  fall  of  said  Weiser 
River  and  its  tributary  streams  until  such  time  as  the  said 
Weiser  River  or  its  tributary  streams'  shall  only  convey  suffi- 
cient water  to  supply  the  Allotments  hereinafter  made. 

10. 
That  the  canal  of  the  Weiser  Irrigation  District  is  ap- 
proximately seventeen  (17)  miles  in  length,  and  that  the 
amount  of  loss  by  seepage  and  evaporation  occasioned  by 
conveying  water  through  said  canal  to  the  various  distribut-' 
ing  laterals  is  at  least  twenty-five  (25%)  per  cent  of  the 
amount  diverted  at  the  diversion  works  from  the  river;  that 
there  is  approximately  7,200  acres  of  land,  including  town 
lots,  in  said  Weiser  Irrigation  District  now  under  cultiva- 
tion and  for  the  use  of  which  water  is  hereinafter  allotted 
to  the  said  lands,  and  required  for  use  thereon;  and  five- 
eighths  (%)  of  an  inch  per  acre,  measured  at  the  heads  or 
diversion  points  from  the  main  canal  of  the  various  distrib- 
nting  laterals,  is  necessary  for  the  irrigation  of  said  lands 
during  the  high-water  period,  and  three-eighths  (%)  of  an 
inch  fo  the  acre,  measured  at  the  heads  of  the  distributing 
laterals,  is  necessary  for  the  irrigation  of  said  lands  during 
the  low-water  period,  and  on  account  of  the  length  of  the 
said  canal  the  said  Weiser  Irrigation  District  will  at  all 
times  during  the  low-water  period  require  a  minimum  allow- 
ance for  loss  by  seepage  and  evaporation  of  at  least  one 
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thousand  (1,000)  inches  at  the  diversion  point,  and  fifteen 
hundred  (1,500)  inches  during  the  high-water  period. 

13. 

That  the  water  hereinafter  allotted  is  allotted  for  bene- 
ficial use  only,  and  when  not  actually  and  necessarily  used 
by  the  various  parties  to  whom  the  same  is  allotted,  the  said 
waters  shall  not  be  diverted  from  the  natural  stream;  but 
this  finding  shall  not  be  construed  to  prevent  a  rotation  sys- 
tem among  users  from  any  individual  ditch,  or  rotation 
among  different  ditches  from  the  same  stream.  And  I  fur- 
ther find  that  a  higher  duty  may  be  obtained  by  a  system  of 
rotation,  both  as  between  ditches  and  when  practiced  by  the 
individual  user  under  any  one  given  ditch  or  canal. 

24-A. 

That  the  term  "high-water  period*'  wherever  used  in 
these  findings  ^d  the  decree  hereunder  refers  to  all  that 
period  of  time  when  the  Weiser  River  discharges  sufiicient 
water  to  supply  all  the  users  thereunder  with  the  allotments 
made  under  the  findings  and  decree  herein  on  the  basis  of 
five-eighths  (%)  of  an  inch  to  the  acre  and  such  additional 
amount  as  may  be  allotted  and  decreed  to  cover  loss  by  seep- 
age and  evaporation,  and  the  term  '* low- water  period"  as 
used  in  these  findings  and  decree  hereunder  applies  to  that 
period  when  the  said  Weiser  River  discharges  a  less  amount 
of  water, 

25. 

1  further  find  that  by  a  system  of  rotation  the  duty  of 
water  may  be  increased  during  the  low-water  period  to  the 
extent  that  the  equivalent  to  three-eighths  (%)  of  an  inch 
to  the  acre  continuous  flow  will  meet  all  necessary  demands 
for  irrigation  on  the  said  Weiser  River  and  each  and  all  of 
its  tributaries  involved  in  this  action.  That  a  systein  of 
rotation,  by  which  water  is  used  in  larger  heads  and  at  less 
frequent  intervals,  avoids  loss  both  by  seepage*  and  evapora- 
tion. And  I  further  find  that  irrigation  of  all  or  any  of 
the  lands  involved  in  this  action  by  rotation  will  save  in 
seepage  and  evaporation  and  insure  thorough  irrigation,  and 
that  a  continuous  flow  in  small  heads  results  in  unnecessary 
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waste  of  the  water  thus  used.  I  further  find  that  the  crops, 
usually  grown  by  the  land  owners  under  the  various  ditches 
to  which  allotments  have  been  made,  are  diversified  and  con- 
sist of  the  various  grains,  vegetables,  fruit,  hay  and  pasture. 
That  the  grains  are  usually  matured  before  the  commence- 
ment of  the  low-water  period.  I  further  find  that  during 
the  low-water  period  there  is  less  loss  from  evaporation  on 
account  of  shorter  days  and  cooler  nights  than  during  the 
previous  high-water  period  and  that  in  the  years  of  ordi- 
nary flow  of  the  waters  of  the  said  Weiser  River  and  its 
tributaries  there  is  suflSeient  water  flowing  therein  during 
the  low-water  period  to  meet  the  necessary  demands  for  all 
parties  to  whom  allotments  have  been  made  under  this  de- 
cree during  the  low-water  period,  whenever  the  same  is  di- 
verted, conveyed  to  its  place  of  use  and  applied  to  the  land 
without  waste. 

DECREE. 
It  is  further  ordered,  adjudged  and  decreed  that  the  fore- 
going allotments  are  made  upon  the  basis  of  five-eighths 
(%)  of  an  inch  per  acre  or  its  equivalent  in  irrigation 
heads  during  the  high-water  period  with  the  gradual  in- 
crease of  duty  to  three-eighths  (%)  of  an  inch  per  acre  or 
its  equivalent  in  irrigating  heads  during  the  low-water 
period,  which  said  amounts  are  hereby  declared  and  de- 
creed to  be  the  duty  of  water  during  the  high  and  low 
water  periods  for  the  said  Weiser  River  and  its  tributaries, 
and  that  said  %  of  an  inch  per  acre  or  its  equivalent  in 
irrigating  heads  is  the  maximum  duty  of  water  for  said 
river  and  its  tributaries,  and  whenever  the  commissioner  or 
other  oflScer  charged  with  the  execution  of  this  decree  finds 
the  water  in  said  Weiser  River  insufficient  to  supply  the 
allotments  as  hereinbefore  made  on  the  basis  of  %  of  an 
inch  per  acre  or  its  equivalent  in  irrigating  heads,  then  and 
in  that  event  the  duty  of  water  shall  be  gradually  raised  to 
%  of  an  inch  per  acre  or  its  equivalent  in  irrigating  heads, 
and  whenever  the  water  in  said  stream  or  any  of  its  trib- 
utaries shall  prove  insufficient  to  furnish  each  allotment 
aforesaid  with  the  full  amount  of  %  of  an  inch  per  acre  as 
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aforesaid,  measured  at  the  various  diversion  points,  then 
and  in  that  event  the  last  appropriator  in  point  of  time 
shall  be  denied  the  use  of  said  water,  except,  however,  there 
has  been  allotted  and  is  hereby  decreed  to  the  Weiser  Irri- 
gation District  an  additional  quantity  of  water  amounting 
to  fifteen  hundred  (1,500)  inches  and  not  less  than  one 
thousand  (1,000)  inches  during  the  low- water  period  for 
loss  by  seepage  and  evaporation  between  the  diversion  works 
of  its  canal  and  the  head  of  the  distributing  laterals  of  its 
canal  system. 

It  is  further  ordered,  adjudged  and  decreed  that  each  of 
the  parties  hereto  to  whom  water  is  allotted  by  this  decree 
be  and  they  hereby  are  required  to  provide  for  the  diver- 
sion of  water  from  the  said  Weiser  Eiver  and  its  tributaries 
in  irrigation  heads  during  the  low-water  period  which  said 
irrigation  heads  shall  be  the  equivalent  of  %  of  an  inch  to 
the  acre  continuous  flow,  and  it  is  hereby  decreed  and  de- 
clared to  be  the  duty  of  the  water  commissioner  or  other 
oflBcer  chained  with  the  execution  of  this  decree  to  make  or 
cause  to  be  made  necessary  rules  and  regulations  for  the 
distribution  of  said  water  in  irrigation  heads  during  the 
low-water  period  and  to  shut  off  said  water  from  all  ditches 
diverting  the  same  whenever  and  wherever  the  parties  thus 
diverting  the  water  are  not  applying  the  same  to  a  bene- 
ficial use  or  are  permitting  the  same  unnecessarily  to  waste, 
and  to  that  end  the  said  commissioner  or  other  officer  afore- 
said shall  rotate  the  water  in  the  ditches  diverting  from  the 
small  streams  tributary  to  said  river  whenever  in  his  opin-* 
ion  the  duty  and  eflSciency  of  the  water  used  may  be  mate- 
rially increased  thereby. 

As  used  in  this  decree  the  high-water  period  shall  include 
all  that  portion  of  the  irrigating  season  when  the  river  and 
its  tributaries  discharge  sufficient  water  to  supply  all  the 
allotments  herein  decreed  on  the  basis  of  five-eighths  (%) 
of  an  inch  to  the  acre  and  the  low-water  period  shall  consist 
of  all  that  portion  of  the  irrigating  season  when  the  dis- 
charge of  the  river  and  its  tributaries  is  insufficient  to 
supply  the  last-named  amount  of  water. 
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By  finding  8  the  duty  of  water  is  fixed  at  %  of  an  inch 
per  acre,  with  the  proviso  that  this  duty  may  be  increased 
to  %  of  an  inch  during  the  low-water  period.  By  para- 
graph 9  it  is  found  that  the  continuous  use  of  %  of  an  inch 
per  acre  during  the  high-water  period  will  raise  the  duty 
from  %  to  %  during  the  low-water  period,  and  the  court 
finds  that  %  is  the  duty  during  the  low-water  period,  pro- 
vided the  change  is  made  only  as  the  river  falls,  and  the 
water  is  insuflScient,  as  we  suppose,  to  supply  the  full  % 
per  acre. 

The  court  further  finds  in  No.  25,  that  the  duty  of  water 
may  be  increased  to  %  of  an  inch  per  acre  by  a  system  of 
rotation;  that  a  portion  of  the  crops  in  the  district  are 
matured  before  the  low-water  season,  and  there  is  less  loss 
from  evaporation  during  the  low-water  season  by  reason  of 
shorter  days  and  cooler  nights. 

The  decree  then  allots  the  use  of  the  water  upon  the 
basis  of  %  of  an  inch  during  the  high-water  period  and  % 
during  the  low,  directs  the  water  commissioner  to  rotate  the 
water  from  the  small  tributary  streams  only,  and  fixes  the 
division  line  between  high  and  low  water  periods  as  being 
the  time  when  the  water  of  the  river  is  insufficient  to  sup- 
ply all  the  users  therefrom  with  the  full  %  per  acre. 

There  are  four  reasons  given  in  the  findings  upon  which 
the  reduction  in  the  allowance  of  water  from  %  to  %  is 
based,  to  wit:  The  use  of  %  of  an  inch  to  the  acre  during 
the  high-water  period  adds  so  much  water  to  the  soil  that 
thereafter  %  of  an  inch  is  sufficient  to  keep. the  supply  up; 
the  use  of  the  rotation  system;  maturing  the  grain  crop 
before  the  low-water  period;  and  the  shorter  days  and 
cooler  nights  during  the  low-water  period.  It  is  impossible 
to  say  just  how  much  weight,  attached  to  each  one  of  these 
conditions  in  the  mind  of  the  court  in  reaching  this  determi- 
nation, but  the  last  two  may  probably  be  dismissed  as  neg- 
ligible, because  in  the  case  of  the  maturing  of  the  grain 
crops  it  is  only  necessary  to  say  that  the  users  of  water  may 
change  the  character  of  crops  grown  at  will  from  those  that 
require  much  water  to  those  that  require  little  and  vice  versa, 
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and  the  extent  of  a  user's  permanent  right  may  not  be  lim- 
ited by  the  character  of  crops  raised  unless  the  soil  is 
adapted  only  to  one,  or  to  limited  kinds  of  crops.  In  refer- 
ence to  the  shorter  days  and  cooler  nights  resulting  in  less 
evaporation,  we  take  it  this  condition  is  practically  a  neg- 
ligible factor,  in  the  court's  estimate  of  this  water  duty.  It 
would  be  impractical,  if  not  impossible,  to  tell  what  the 
amount  of  such  evaporation  is,  and  other  conditions  may, 
and  probably  do,  completely  offset  it.  The  hotter  days  and 
clearer  weather  that  usually  prevail,  and  the  less  precipita- 
tion that  usually  occurs  during  the  months  of  July  and 
August  in  our  climate  and  the  increased  absorption  of  water 
from  growing  crops,  should  probably  be  considered  in  this 
connection.  The  effect  of  a  condition  of  shorter  days  and 
cooler  nights  is  too  trivial,  or  at  least  too  uncertain  in  the 
face  of  other  pre-existing  conditions,  to  have  any  weight  in 
the  determination  of  a  case  of  this  kind. 

Another  reason  for  lowering  the  amount  of  water  as  be- 
tween the  two  periods  is  that  by  the  use  of  a  larger  amount 
during  the  first  period  the  soil  absorbs  and  retains  a  suffi- 
cient quantity,  so  that  a  smaller  amount  thereafter  will  keep 
up  an  adequate  supply.  This  conclusion  appears  to  have 
been  reached  by  the  trial  court  from  the  testimony  of  those 
who  were  giving  their  testimony  as  a  matter  of  fact  as  ap- 
plied to  a  portion  of  the  lands  under  investigation,  and  as 
theory  to  others,  and  with  no  evidence  that  the  theory  was 
true  as  applied  to  all  of  the  lands.  It  is  a  well-known  fact 
to  those  familiar  with  conditions  prevailing  in  this  state  that 
this  theory  is  true  of  some  lands  and  that  it  is  not  true  as 
to  others,  depending  entirely  upon  the  character  of  the  soil, 
its  depth,  the  kind  of  subsoil,  the  drainage  and  perhaps  other 
conditions.  Bights  to  the  use  of  the  waters  of  the  state 
should  not  be  determined  upon  a  given  theory  that  may  or 
may  not  prevail  in  a  particular  case,  unless  it  clearly  ap- 
pears from  the  evidence  that  it  does  and  should  apply  to 
the  conditions  under  investigation.  The  court  is  here  deal- 
ing with  property  interests  so  vast,  and  with  conditions  so 
various,  as  to  require  actual  demonstration  of  a  condition  of 
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this  kind  before  basing  any  portion  of  its  decree  upon  it. 
Our  attention  hsfi  not  been  directed  to  any  evidence  in  this 
record  that  will  justify  this  finding,  so  far  as  the  lands 
under  appellant's  system  are  concerned.  Whether  conditions 
may  arise  in  other  cases  which  might  justify  the  court  in 
alloting  an  appfopriator  of  water  a  certain  amount  for  one 
portion  of  the  irrigation  season  and  a  different  amount  for 
another  part,  or  whether  the  law  would  permit  such  a  decree, 
is  not  passed  upon  in  this  opinion,  but  is  left  open  for  future 
determination  if  occasion  arises.  The  court  merely  deter- 
mines that  the  evidence  in  this  case  does  not  justify  such  a 
changing  of  the  allotment. 

The  remaining  basis  for  this  variable  duty  of  water  is  the 
rotation  system  of  distribution,  and  it  would  appear  that 
this  is  the  principal  reason  the  amount  of  water  was  scaled 
down  from  %  of  an  inch  to  the  acre  in  high-water  season  to 
%  in  low.  The  court  here  has  been  presented  with  some- 
what elaborate  briefs  and  the  citation  of  very  respectable 
authority  in  favor  of  the  adoption  of  this  system  as  the  pre- 
vailing rule  in  the  state.  Learned  and  eminent  counsel  have 
argued  with  force  and  much  logic  to  the  effect  that  the  title 
to  waters  of  our  natural  streams  is  in  the  state ;  that  the  use 
of  this  water  is  granted  to  its  citizens  and  others  upon  con- 
ditions; that  amongst  the  conditions  are  these:  That  the 
water  must  be  put  to  some  beneficial  use;  that  they  may 
take  only  so  much  as  they  can  use  economically  to  the  end 
that  the  water  supply — ^totally  inadequate  to  the  needs  of  the 
people  of  the  state — may  be  made  to  perform  the  largest 
possible  public  service ;  that  the  user  of  water  shall  not  waste 
that  which  everybody  needs  and,  in  a  certain  sense,  is  a  part 
owner  of,  and  that  he  shall  not  take  that  w:hich  cannot  ben- 
efit him  when  it  might  benefit  his  neighbor. 

They  say  also  that  experience  has  demonstrated,  and  the 
court  finds  as  a  fact  in  this  case,  that  by  rotating  the  water, 
especially  when  it  has  been  decreed  in  small  amounts,  it  may 
be  made  to  subserve  the  wants  of  more  people  and  irrigate 
a  larger  acreage  of  land.  Therefore,  they  reason  that  it  is 
the  duty  of  the  court  in  the  interest  of  economy  in  the  use 
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of  water  to  declare  the  rale  in  this  state  compelling  the  use 
of  water  by  rotation. 

There  is  no  use  in  denying  the  force  of  this  reasoning,  and 
were  it  a  statement  of  all  of  the  facts,  rules  and  logic  that 
we  apprehend  are  applicable  to  the  case,  there  would  be  no 
other  conclusion  to  be  reached  in  the  matter/  but  we  are  not 
convinced  that  the  time  has  yet  arrived  for  the  adoption 
of  this  rule  in  Idaho.  There  are  other  rules  of  law  and 
other  conditions  to  be  considered,  and  a  statement  of  some 
of  them  will  be  attempted. 

The  constitution  has  delegated  to  the  legislature  control 
of  the  waters  of  the  state  with  the  power  to  regulate  by  law 
its  distribution.  Prior  to  the  constitution,  and  probably 
since,  in  the  absence  of  express  legislative  regulation,  the 
courts  have  been  under  the  necessity  of  declaring  laws  or 
regulations  relating  to  water  and  its  use  as  founded  in  the 
practice,  custom  or  implied  understanding  of  the  people 
using  the  water.  These,  of  course,  have  been  accepted  by  the 
people  as  the  law  and  they  have  proceeded  to  acquire  prop- 
erty based  upon  these  laws,  and  secured,  as  they  supposed 
by  a  reliance  upon  them.  Among  these  rules  was  the  one 
that  when  the  user  of  water  had  procured  to  himself  the 
right  to  divert  a  certain  quantity,  he  was  thereafter  entitled 
to  a  continuous  flow  of  that  amount,  and  practically  every 
decree  quieting  title  to  water  that  has  been  written  in  this 
state  for  fifty  years,  or  more,  has  been  based  upon  this  rule 
of  continuous  flow.  It  has  been  the  law  since  the  creation 
of  the  territory,  and  property  interests  of  tremendous  value 
and  affecting  thousands  of  individuals  have  had  their  in- 
ception and  development  under  it.  Numerous  statutes  have 
also  been  passed  by  the  legislature  affecting  the  water  law 
of  the  state  in  the  light  of  this  rule  of  distribution  and  with- 
out any  manifest  intention  or  purpose  to  change  it.  May 
the  courts  thus  change  this  long  and  well-established  rule  of 
property  right  and  set  up  in  its  place  a  new  and  different 
rulet  We  think  not,  for  there  are  lacking  all  those  ele- 
ments justifying  a  declaration  of  law  which  existed  at  the 
time  of  the  adoption  of  the  original  rule. 
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This  conclusion  is  more  easily  arrived  at  when  we  con- 
sider the  effects  of  such  a  sweeping  change.  By  far  the 
larger  portion  of  the  water  rights  existing  in  the  state  have 
passed  to  decree  based  upon  the  rule  of  continuous  flow. 
These  decreed  rights  would  at  once  become  unsettled  and 
disturbed  and  new  and  expensive  litigation  encouraged. 

We  think  the  case  to  be  one  particularly  suited  to  the  ap- 
plication of  the  rule  of  stare  decisis,  and  it  is  held  that  it 
does  apply.  But  it  may  be  added  in  passing  that  it  is  far 
from  the  purpose  or  intention  of  the  court  to  close  the  door 
against  the  adoption  of  the  rotation  system  in  the  state.  Un- 
doubtedly the  courts  would  enforce  contracts  between  parties 
involving  the  use  of  the  rotation  system  as  has  already  been 
done  by  this  court  in  the  case  of  the  State  v.  Ttuin  Falls  etc.  Co,, 
21  Ida.  410,  121  Pacf.  1039,  L.  R.  A.  1916F,  236,  and  perhaps 
when  property  rights  have  grown  up,  or  common  practice 
and  ttsage  have  made  it  a  settled  and  fixed  practice  in  a  par- 
ticular community,  it  might  be  the  duty  of  the  courts  to 
enforce  it.  Experience  seems  to  indicate  that  the  use  of 
the  rotation  system  not  only  tends  to  conserve  the  already 
inadequate  water  supply,  but  also  to  contribute  to  larger 
and  better  cfrops,  and  to  the  retention  of  soil  fertility. 

But  when  and  in  what  cases  the  rules  for  the  distribution 
of  water  should  be  changed  must  be  left  entirely  to  future 
investigation  and  determination,  and  this  opinion  should  not 
be  understood  as  laying  down  rules  for  any  prospective  modi- 
fication of  the  law. 

The  lower  court,  through  the  reports  of  the  referee,  found 
the  duty  of  water  to  be  %  of  an  inch  per  acre  continuous 
fiow,  and  under  the  decisions  its  conclusions  upon  this  ques- 
tion are  binding  upon  this  court  if  there  is  evidence  in  the 
record  to  support  it,  even  though  the  evidence  be  not  har- 
monious. The  evidence  supports  the  finding  and  we  should 
not  change  it,  and  the  rule  that  he  who  is  prior  in  time  is 
prior  in  right  must  be  adhered  to. 

The  judgment  of  the  district  court  must  be  reversed  so 
far  as  the  duty  of  water  is  in  question,  but  it  is  not  the 
purpose  of  the  court  to  order  a  new  trial,  if  in  the  opinion 
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of  the  trial  court  a  new  judgment  may  be  formulated  in 
harmony  with  this  opinion  upon  the  evidence  now  before  it. 

But  there  is  one  other  question  that  should  be  adverted  to 
as  involved  in  speciUcations  4  and  9:  Appellant  complains 
of  the  allotment  of  water  made  to  it.  It  is  found  by  the 
court  that  there  are  8,000  acres  of  land  under  the  Weiser 
irrigation  canal  capable  of  irrigation,  and  that  7,200  acres 
are  in  cultivation.  The  evidence  shows  without  dispute  that 
water  under  this  system  has  been  furnished  at  the  rate  of 
one  inch  per  acre,  and  that  its  canal  would  carry  at  least 
8,000  inches  of  water.  It  has  thus  diverted  and  been  placing 
to  a  beneficial  use  a  quantity  of  water  sufficient  to  reclaim 
the  balance  of  its  irrigable  land  ^in  addition  to  irrigating 
that  already  reclaimed  under  the  duty  of  %  of  an  inch  per 
acre  as  found  ty  the  court;  and  the  district  should  be  per- 
mitted to  change  the  place  of  use  of  water  heretofore  used 
by  it  in  sufficient  quantity  to  reclaim  the  balance  of  its  irri- 
gable lands,  provided  the  change  is  made  within  a  reasonable 
time  to  be  fixed  by  the  court. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
district  court  for  further  proceedings  in  harmony  with  this 
opinion.  Each  party  hereto  shall  bear  its  own  costs  on 
appeal  except  that  the  cost  of  the  transcript  shall  be  charge- 
able to  the  several  litigants  in  proportion  to  the  quantity 
of  water  finally  decreed  to  each,  to  be  ascertained  and  as- 
sessed by  the  trial  court. 

Morgan,  C.  J.,  and  Budge,  J.,  concfur. 
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(June  25,  1920.) 

FANNIE  TTDELAVITZ,  Respondent,  v.  JOHN  A.  KET- 
CHEN, Executor  of  the  Last  Will  and  Testament  of 
LEWIS  LARSON,  Sr.,  Deceased,  and  EMULINE 
LARSON,  Appellants. 

[190  Pac.  1029.] 

EjicnciNT — Duds — ^Estoppel — Equitable    Dxtemses — ^Mutual    Mis- 
take— ^Evidence— Weight  and  Sutpiciency — ^Bueden  op  Peoop. 

1.  When  a  mutual  mistake  is  properly  alleged  either  in  a  com- 
plaint seeking  affirmatively  to  have  the  deed  reformed  or  in  an 
answer  as  a  defense  against  an  action  seeking  to  enforce  strictly 
the  terms  of  the  deed,  parol  evidence  is  admissible  for  the  pur- 
pose of  establishing  the  fact  that  the  deed  as  actually  written 
does  not  express  the  real  intent  of  the  parties,  but  fails  to  do 
10  beeaiise  of  such  mutual  mistake. 

2.  In  order  to  entitle  a  party  to  such  relief ,  either  affirmatively 
or  by  way  of  defense  upon  the  ground  of  mistake,  it  must  appear 
that  the  mistake  was  mutual. 

3.  The  evidence  of  the  mutual  mistake  must  be  so  clear  and 
satisfactory  as  to  leave  no  fair  and  reasonable  doubt  that  the 
writing  does  not  correctly  embody  the  real  intention  of  the  par- 
ties. A  mere  preponderance  of  the  evidence  will  not  suffice,  and 
the  burden  of  proof  is  on  the  party  alleging  the  mutual  mistake. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Cari  A.  Davis,  Judge. 

Action  of  ejectment.    Judgment  for  plaintiff.    Affirmed^ 

Earl  Paine,  for  Appellants. 

An  action  of  ejectment  will  not  lie  to  recover  a  strip  of 
land  embraced  in  the  description  contained  in  a  deed,  but 
not  intended  to  be  conveyed.  (Butler  v.  Barnes,  60  Conn. 
170,  21  Atl.  419,  12  L.  R.  A.  273.) 

Ira  E.  Barber  and  W.  H.  Davison,  for  Respondents. 

No  relief  can  be  afforded  which  is  not  founded  on  the 
pleadings.     {Dains.v.  Pacific  Tel.  etc.  Co,,  127  CaL  312,  57 
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Pac.  764,  59  Pac.  698;  Snoderly  v.  Bower,  30  Ida.  484,  166 
Pac.  265;  Comp.  Laws,  sees.  4184-4188.) 

Defendants  are  bound  and  concluded  by  the  description 
and  terms  of  th^  deed  in  issue,  and  the  vesting  of  title  is 
determined  by  the  legal  effect  of  the  terms  of  the  deed,  and 
cannot  be  controlled  by  parol  evidence.  {Brown  v.  Brovm, 
18  Ida.  345,  110  Pac.  269;  Josslyn  v.  Daly,  15  Ida.  137,  96 
Pac.  568;  Whitney  v.  Dewey,  10  Ida.  633,  80  Pac.  1117,  69 
L.  R.  A.  572.) 

When  a  plat  is  referred  to  in  a  deed,  all  the  particulars 
of  the  plat  are  expressly  recited  in  the  deed,  and  the  lot  lines 
as  determined  by  the  plat  are  the  lot  lines  granted  and  con- 
veyed.    {Boise  City  v.  Hon,  14  Ida.  272,  94  Pac.  167.) 

Defendants  are  estopped  by  the  recitals  of  the  deed  and 
precluded  from  asserting  anjrthing  contrary  thereto.  (16 
Cyc.  686,  note  10;  Bliss  v.  Tidrick,  25  S.  D.  533,  Ann.  Cas. 
1912C,  671,  673,  127  N.  W.  852.) 

BUDGE,  J.— On  December  23, 1912,  Lewis.  Larson,  Sr.,now 
deceased,  and  Emuline  Larson,  then  his  wife,  made,  exe- 
cuted and  delivered  to  respondent  a  warranty  deed*  purport- 
ing to  convey  all  of  lot  3  and  the  northeast  half  of  lot  2 
i|^  block  3  of  Riverside  Addition  to  Boise,  as  the  same  is 
laid  out  and  designated  on  the  official  plat  of  said  addition 
on  file  in  the  office  of  the  county  recorder  of  Ada  county. 
Lot  3  lies  on  the  northerly  side  of  lot  2.  Some  time  prior  to 
the  conveyance,  a  fence  had  been  built  supposedly  along 
the  northerly  boundary  of  lot  3,  but  in  fact  along  a  line  five 
feet  three  inches  south  thereof,  approximately  parallel  there- 
with. This  action  was  brought  to  eject  appellants  from  that 
part  of  lot  3  lying  between  the  fence  and  the  northerly 
boundary  of  lot  3  as  the  same  is  designated  on  the  recorded 
plat. 

The  real  contention  in  this  case  arises  upon  the  issue 
raised  by  appellants'  affirmative  defense  set  up  in  their  an- 
swer wherein  they  allege  the  giving  of  the  deed  containing 
the  description  already  set  out,  and  further  allege  that  the 
description  therein  contained  is  erroneous^  in  that  it  includes 
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all  of  lot  3  instead  of  that  part  only  lying  south  of  the 
fence;  that  at  the  time  the  deed  was  executed  and  delivered 
the  parties  to  the  deed  each  believed  that  the  fence  formed 
the  northerly  boundary  of  lot  3;  that  respondent  intended 
to  acquire  and  appellants  intended  to  convey  only  the  prop- 
erty lying  to  the  south  thereof;  and  that  the  erroneous  de- 
scription was  the  result  of  a  mutual  mistake  committed  by 
all  of  the  parties  to  the  deed;  and  deny  ownership  or  the 
right  to  possession  of  respondent  to  the  strip  of  land  in 
question. 

The  case  was  tried  to  the  court.  Findings  of  fact  and 
conclusions  of  law  were  filed  and  a  judgment  entered  for 
respondent  directing  the  ouster  of  appellant  from  the  land 
in  question.    This  appeal  is  from  the  judgment. 

Appellants  assigned  as  error  the  insufficiency  of  the  evi- 
dence to  sustain  the  findings  of  the  court,  which  are  to  the 
effect  that  they  intended  to  sell,  and  respondents  intended 
to  buy,  the  property  as  described  in  the  deed.  They  main- 
tain, on  the  contrary,  that  the  evidence  shows  that  the  par- 
ties to  the  deed  were  mutually  mistaken  in  descfribing  the  prem- 
ises therein  as  * '  all  of  lot  3  and  northeast  half  of  lot  2. ' '  They 
insist  the  evidence  shows  what  the  grantors  intended  to  sell 
and  the  grantees  to  buy  was  the  premises  as  they  were 
fenced,  and  which  were  numbered  "607  South  13th  Street." 
These  contentions  of  appellants  are  not  borne  out  by  the 
record. 

The  record  contains  evidence  tending  to  show  how  the 
fence  came  to  be  placed  five  feet  and  three  inches  south  of 
the  lot  line.  It  also  shows  that  Mrs.  Larson  believed  that 
the  fence  was  on  the  true  line,  and  that  she  first  learned 
that  it  was  not  when  demand  was  made  of  her  by  respondent 
for  possession  of  the  strip  of  land  in  controversy  spme  time 
after  the  deed  was  given  and  prior  to  the  institution  of  this 
action.  There  is  no  evidence  in  the  record  as  to  any  con- 
versation had  between  the  grantors  and  the  grantee  at  or 
prior  to  the  execution  and  delivery  of  the  deed  with  respect 
to  this  boundary  line  or  with  respect  to  the  land  which  the 
grantors  intended  to  convey  or  the  grantee  intended  to  ac- 
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quire.  There  is  no  evidence  .that  respondent  was  buying 
the  land  as  bounded  by  the  fence.  There  is  no  evidence  that 
the  Larsons  told  her  that  they  were  selling  her  the  land 
bounded  by  the  fence.  The  most  that  can  be  said  of  the 
evidence  is  that  it  shows  the  fence  was  not  on  the  true 
boundary  line  and  how  it  came  to  be  where  it  was,  but  as  to 
whether  or  not  there 'was  a  mutual  mistake  between  the  par- 
ti^, in  writing  or  causing  to  be  written  into  the  deed  an 
erroneous  description  of  the  property  actually  intended  to 
be  conveyed,  the  record  is  silent. 

Before  relief  can  be  granted*  either  in  an  original  action 
therefor  or  when  relied  upon  as  an  equitable  defense,  it  must 
appear  that  the  mistake  was  mutual.  {Hoback  v.  KUgores, 
26  Gratt.  (Va.)  442,  21  Am.  Rep.  317;  Massie's  Admr.  v. 
Heiskeirs  Trustee,  80  Va.  801;  Houser  v.  Austin,  2  Ida.  204, 
10  Pac.  37,  and  other  cases  herein  cited.) 

The  evidence  must  be  clear  and  satisfactory,  leaving  but 
little,  if  any,  doubt  of  the  mistake.  It  must  be  made  out  by 
the  clearest  and  most  satisfactory  testimony,  such  as  to  leave 
no  fair  and  reasonable  doubt  on  the  mind  that  the  writing 
does  not  correctly  embody  the  real  intention  of  the  parties. 
A  mere  preponderance  of  the  evidence  will  not  suffice,  and 
the  burden  of  proof  is  on  the  party  alleging  the  mutual 
mistake.  (French  v.  Chapman,  88  Va.  317,  13  S.  E.  479; 
FarmvUle  Ins.  Co.  v.  Bwtler,  55  Md.  233;  Wood  V.  Patterson, 
4  Md.  Gh.  335;  Houser  v.  Austin,  and  other  cases  cited 
supra.) 

The  court  found  as  a  conclusion  of  law  that  appellants 
were  estopped  and  precluded, from  asserting  that  the  deed 
conveyed  or  invested  respondent  with  title  other  than  as  per 
the  terms  and  description  thereof.     This  is  assigned  as  error. 

When  a  mutual  mistake  is  properly  alleged  either  in  a 
complaint  seeking  affirmatively  to  have  the  deed  reformed 
or  in  an  answer  as  .a  defense  against  an  action  seeking  to 
enforce  strictly  the  terms  of  the  deed,  parol  evidence  is  ad- 
missible for  the  purpose  of  establishing  the  fact  that  the 
deed  as  actually  written  does  not  express  the  real  intent  of 
the  parties,  but  fails  to  do  so  because  of  such  mutual  mis- 
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take.  (Gillespie  vJ  Moon,  2  Johns.  Ch.  (N.  Y.)  585,  7  Am. 
Ded.  559,  and  note;  note  to  Durkin  v,  CoUeigh,  17  L.  R.  A. 
270,  272;  Arguello  v.  Bours,  67  Cal.  447,  8  Pac.  49;  Hop- 
paugh  V.  Siruble,  60  N.  Y.  430;  Mutual  Trust  Co.  v. 
Polymero,  54  Misc.  Rep.  379,  105  N.  Y.  Supp.  1024;  Meeker 
V.  Dalton,  75  Cal.  154,  16  Pac.  764,  766;  Mills  v.  Fletcher, 
100  Cal.  142,  34  Pac.  637,  639;  King  v,  Dugan,  150  Cal.  258, 
88  Pac.  925,  927;  Cassin  v.  Nicholson,  154  Cal.  497,  98  Pac. 
190.) 

Appellants  having  failed  to  prove  that  the  description 
contained  in  the  deed  was  the  result  of  a  mutual  mistake, 
the  conclusion  of  the  court  that  they  were  estopped  was  not 
prejudicial  .error. 

Finding  no  reversible  error  in  the  record,  the  judgment 
is  a£5rmed.    Costs  are  awarded  to  respondent. 

Morgan,  C.  J.,  and  Rice,  J.,  concur. 


(June  30,  1920.) 


SAMUEL  TALBOT,  Respondent,  v.  W.  B.  COLLINS, 
LIZZIE  S.  COLLINS,  His  Wife,  C.  E.  CROWLEY, 
A.  S.  DICKINSON,  LULA  K.  LINDSAY,  and  CITY 
OP  IDAHO  FALLS,  Respondents,  and  WILLIAM 
LINDSAY  and  LINDSAY  &  COMPANY,  a  Corporation, 
Appellants. 

[191  Pac.   354.] 

Appeal  and  Error — Place  op  Hearing  Appeal — ^Reoord  on  Appeal 
— Guardian  and  Ward^Action  Against  Former  Ward  on 
Claims  Allowed  During  Guardianship — Action  by  Guardun 
Against  Former  Ward. 

1.  Under  the  constitution  of  this  state,  the  legislature  may  not 
prescribe  the  time  or  place  of  hearing  and  determining  any  cause 
pending  on  appeal  in  the  supreme  court. 

2.  On  appeal  from  an  order  of  the  court  granting  or  denying 
ft  contested  motion,  the  action  of  the  court  cannot  be  reviewed  on- 
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leas  the  record  contains  a  certificate  identif  jing  the  papers  pre- 
sented to  and  used  in  the  consideration  of  the  motion^ 

3.  The  question  as  to  whether  a  cross-complaint  states  a  causa 
of  action  so  as  to  invest  the  trial  court  with  jurisdiction  to  con- 
sider the  matters  therein  set  forth  is  fundamental  and  presents 
itself  on  appeal  from  a  judgment. 

4.  A  personal  action  cannot  be  maintained  to  reeoyer  for  ser- 
Tices  rendered  to  or  money  advanced  for  the  benefit  of  an  in- 
competent ward  under  guardianship,  against  the  ward  after  he 
has  been  restored  to  competency. 

5.  The  procedure  in  a  probate  conrt  with  relation  to  the  es- 
tate of  an  incompetent  person  is  in  the  nature  of  a  proceeding 

•H    TCff^ 

6.  A  decree  of  a  probate  court  made  on  the  settlement  of  the 
final  account  of  a  guardian,  adjudging  that  a  certain  sum  is  due 
the  guardian  from  the  ward,  cannot  be  made  the  basis  of  a  per- 
sonal action  against  his  former  ward  after  he  has  been  Restored 
to  competency.  Such  sum  must  be  recovered,  if  at  all,  out  of  his 
former  ward's  estate. 

APPEAL  from  the  District  Court  of  the  Ninth  Judicial 
District,  for  Bonneville  County.  Hon.  James  G.  Gwinn, 
Judge. 

i  Action  for  foreclosure  of  mortgages,  in  which  judgment 
was  rendered  in  favor  of  certain  cross-complainants  Mod^ 
ified. 

Peterson  and  Coffin,  for  Appellants. 

''The  prevailing  doctrine  is  that  a  guardian  has  no  power 
to  make  a  contract  binding  upon  the  ward  or  upon  his  estate, 
however  proper  and  beneficial  the  contract  may  be;  but  that 
contracts  made  by  him  impose  a  personal  liability  upon  him- 
self, and  his  protection  from  loss  lies  in  his  right  to  charge 
the  expenditures  to  the  ward's  estate  in  his  account."  (15 
Am.  &  Eng.  Ency.  of  Law,  70;  Hunt  v.  Maldonado,  89  Cal. 
636,  27  Pac.  56;  Fish  v,  McCarthy,  96  Cal.  484,  31  Am.  St. 
237,  31  Pac.  529;  21  Cycf.  115;  Morse  v.  Hinckley,  124  Cal 
154,  56  Pac.  896;  Wright  v.  Byrne,  129  Cal.  61^  62  Pac. 
176.) 
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W.  A.  BeaUey,  for  Respondent.  ^ 

Under  sec.  6451,  C.  S.,  and  the  case  of  Mahoney  v.  EUioU, 
S  Ida.  190,  67  Pac.  317,  the  supreme  court  has  not  the 
authority  nor  discretion  to  change  the  place  of  trial,  unless 
by  agreement  of  counsel. 

**0n  exceptions  by  a  ward  to  the  final  report  of  his  guard- 
ian, the  court  had  authority  to  indemnify  the  guardian  for 
expenses  of  ac^counting,  and  for  reasonable  expenses,  include 
ing  counsel  fees."  {Nagle  v.  Bolins,  9  Wyo.  211,  62  Pac. 
154,  796.) 

In  this  case  the  amounts  were  incurred  and  allowed  by  the 
probate  court,  and  when  they,  are  allowed  against  the  estate, 
they  thereby  become  a  lien,  and  if  payment  is  not  made, 
as  in  this  case,  then  suit  may  be  brought  to  enforce  the  pay- 
ment.    (15  Am.  &  Eng.  Ency.  of  Law,  70.) 

The  claims  were  allowed  against  the  estate  and  suit  brought 
on  the  judgment^  or  allowed  claims,  and  this  is  in  the  nature 
of  a  claim  that  has  been  allowed  from  the  ward's  estate  as 
permitted  in  Hunt  v.  Maldonado,  89  Cal.  636,  27  Pacf.  56. 

BICE,  J. — ^Upon  application  of  appellants,  and  on  good 
cause  shown,  it  was  ordered  that  this  cause  be  transferred 
from  the  Pocatello  to  the  Boise  calendar  for  immediate  hear- 
ing. The  respondents  objected  to.  the  jurisdiction  of  .the 
court  to  hear  this  cause  at  Boise  without  consent  of  all  par- 
ties to  the  action,  and  moved  that  it  be  retransferred  to  the 
Pocatello  calendar. 

The  constitutional  and  statutory  provisions  bearing  upon 
this  question  are  the  following: 

"The  powers  of  the  government  of  this  state  are  divided 
into  three  distinct  departments,  the  legislative,  executive  and 
judicial;  and  no  person  or  collection  of  persons  charged  with 
the  exercise  of  powers  properly  belonging  to  one  of  these 
departments  shall  exercise  any  powers  properly  belonging  to 
either  of  the  others,  except  as  in  this  constitution  expressly 
directed  or  permitted.*'     (Const.,  art.  2,  sec.  1.) 

"At  least  four  terms  of  the  supreme  court  shall  be  held 
annually;  two  terms  at  the  seat  of  the  state  government,  and 
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two  terms  at  the  city  of  Lewiston,  in  Nez  Perce  county.  In 
cas^  of  epidemic,  pestilence,  or  destruction  of  courthouses, 
the  justices  may  hold  the  terms  of  the  supreme  court  pro- 
vided by  this  section  at  other  convenient  places,  to  be  fixed 
by  a  majority  of  said  justices.  After  six  years  the  legisla- 
ture may  alter  the  provisions  of  this  section."  (Art.  5, 
sec.  8.) 

"The  supreme  court  shall  have  jurisdiction  to  review,  upon 
appeal,  any  decision  of  the  district  courts,  or  the  judges 
thereof.  The  supreme  court  shall  also  have  original  jurisdic- 
tion to  issue  writs  of  mandamus,  certiorari,  prohibition,  and 
habeas  corpus,  and  all  writs  necessary  or  proper  to  the  com- 
plete exercise  of  its  appellate  jurisdiction."  (Const,  art.  5, 
secf.  9.) 

'*The  legislature  shall  have  no  power  to  deprive  the  judi- 
cial department  of  any  power  or  jurisdiction  which  rightly 
pertains  to  it  as  a  co-ordinate  department  of  the  government  ; 
but  the  legislature  shall  provide  a  proper  system  of  appeals 
and  regulate  by  law,  when  necessary,  the  methods  of  pro- 
ceeding in  the  exercise  of  their  powers  of  all  the  courts 
below  the  supreme  court,  so  far  as  the  same  may  be  done 
without  conflict  with  this  cpnstitution. "  (Const,  art.  5, 
sec.  13.) 

"The  supreme  c?ourt  or  any  two  justices  thereof  may  by 
order  fix  the  times  and  terms  of  the  supreine  court,  which' 
shall  not  be  changed  oftener  than  once  in  each  year,  except 
as  herein  provided.  At  least  five  terms  shall  be  held  annu- 
ally; two  terms  at  the  seat  of  the  state  government,  one 
term  at  Lewiston  in  Nez  Perce  county,  one  term  at  Coeur 
d'Alene  in  Kootenai  county,  and  one  term  at  Pocatello  in 
Bannock  county."     (C.  S.,  sec.  6449.) 

"Unless  by  agreement  of  parties,  causes  in  which  writs 
or  appeals  are  taken  to  the  supreme  ct)urt:  .  .  .  .  ' 

"(3)  From  the  counties  of  ...  .  Bingham,  Bonneville 
....  shall  be  heard  at  Pocatello."     (C.  S.,  sec.  6451.) 

Rule  36  of  the  rules  of  this  court  provides  that  causes 
arising  in  the  territory  comprising  the  counties  of  Bingham, 
Bonneville  and  certain  other  counties  of  the  statet  shall  be 
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heard  either  at  Boise  or  Pocatello,  as  the  parties  may  agree 
or  the  court  may  order. 

It  is  apparent  that  Rule  36  cannot  be  reconciled  with  the 
provisions  of  C.  S.,  section  6451,  above  quoted. 

In  the  case  of  Mahoney  v.  Elliott,  8  Ida.  190,  67  Pac.  317, 
it  was  held  that  the  place  of  hearing  an  appeal  from^  an 
action  or  special  proceeding  is  determined  by  the  statute, 
and  that  there  is  no  discretion  with  the  court  to  require  a 
hearing  on  the  application  ot  one  of  the  parties  alone  at  a 
place  other  than  that  designated  by  the  statute. 

By  providing  that  the  legislature  may  regulate  by  law, 
when  necessary,  the  methods  of  proceeding  in  the  exercise  of 
their  powers  of  all  courts  below  the  supreme  court,  power 
to  regulate  the  methods  of  proceeding  in  the  supreme  court 
is  denied  the  legislature. 

The  place  where  and  the  time  when  the  supreme  court 
shall  hear  arguments  upon  an  appeal  is  purely  a  matter  of 
procedure.  After  the  supreme  court  has  acquired  jurisdic- 
tion of  a  cause  on  appeal,  and  after  the  record  upon  which 
the  appeal  is  to  be  heard  has  been  filed,  the  court  has  exclu- 
sive control  of  the  case.  Any  other  body  or  department  of 
government  cannot  prescribe  wh^re  and  when  the  court  shall 
proceed  in  the  exercise  of  its  jurisdiction  without  regulating 
the  methods  of  proceeding  in  the  supreme  court. 

It  will  be  observed  that  art.  5,  secf.  8,  of  the  constitution 
provides  only  for  the  terms  of  the  supreme  court,  and  where 
they  shall  be  held.  It  makes  no  provision  as  to  the  causes 
which  shall  be  considered  at  the  various  terms,  nor  does  it 
intimate  that  the  jurisdiction  of  the  court  does  not  contin- 
ually extend  throughout  the  entire  state.  It  provides  that 
after  six  years  the  legislature  may  alter  the  provisions  of 
that  section,  which  has  been  done  in  C.  S.,  sec.  6451,  above 
referred  to,  but  the  legislature  has  attempted  to  go  further 
and  limit  the  place  at  which  a  cause  may  be  heard,  ex- 
cept upon  agreement  of  the  parties.  We  are  satisfied  the 
legislature  has  no  power  to  create  such  a  limitation. 

The  case  of  Mahoney  v.  Elliott,  supra,  is  overruled. 
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This  is  an  action  for  the  foreclosure  of  certain  mortgages 
upon  real  estate.  Respondents  W.  E.  Collins,  Lizzie  S.  Col- 
lins, Crowley,  Dickinson  and  others,  were  made  parties  de- 
fendant. The  complaint  alleges  that  the  respondents  named 
ahove  daim  an  interest  in  or  lien  on  the  property  described 
in  the  mortgages.  Respondents  above  named  answered  and 
filed  cross-complaints.  Judgment  was  entered  foreclosing 
the  mortgages  and  directing  a  sale  of  the  property  to  pay 
the  mortgage  debts,  and  also  giving  a  personal  judgment 
for  certain  sums  of  money  to  respondents  W.  E.  Collins, 
Lizzie  S.  Collins,  Crowley  and  Dickinson. 

The  appeal  is  from  that  portion  of  the  judgment  in  favor 
of  the  respondents  and  cross-complainants  above  named. 

The  respondent  Crowley  in  his  cross-complaint  sets  up  two 
causes  of  action.  In  the  first  it  is  shown  that  on  June  3, 
1918,  appellant  Lindsay  was  duly  adjudged  an  incompetent, 
and  a  guardian  of  his  person  and  estate  was  appointed ;  that 
the  cross-complainant,  in  proceedings  leading  up  to  the  de- 
cree declaring  Lindsay  an  incompetent,  acted  as  attorney 
and  counselor  for  Lula  K.  Lindsay,  wife  of  the  incompetent, 
and  her  guardian  ad  litem,  and  assisted  in  said  proceedings, 
and  that  the  court,  in  the  rendition  of  the  decree,  ordered 
that  the  cross-complainant  be  paid  a  reasonable  fee  for  his 
services;  that  thereafter  the  cross-complainant  presented  his 
duly  verified  claim  for  the  services  so  rendered  for  the  sum 
of  $794.20,  and  that  the  claim  was  duly  allowed  by  the 
guardian  and  by  the  probate  court  which  had  jurisdiction 
of  the  matter;  that  appellant  Lindsay  was  restored  to  com- 
petency by  order  of  the  probate  court  on  or  about  June  1, 
1919. 

In  his  second  cause  of  action  respondent  Crowley  alleges 
that  prior  to  the  adjudication  of  incompetency  of  appellant 
Lindsay,  there,  was  due  him  the  sum  of  $210.24  for  services 
rendered  and  money  advanced  by  the  cross-complainant ;  that 
claim  for  this  sum  was  presented  to  the  guardian  and  al- 
lowed by  the  guardian  and  the  probate  court. 

The  cause  of  action  alleged  in  the  cross-complaint  of  re- 
spondent Dickinson  is  similar  in  all  respects,  except  as  to 
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amount,  to  that  found  in  respondent  Crowley's  first  cause 
of  action. 

In  the  dtoss-complaint  of  W.  E.  Collins  and  Lizzie  S. 
Collins,  hnsband  and  wife,  it  is  alleged  that  appellant  Lind- 
say became  indebted  to  Lizzie  S.  Collins  in  the  sum  of 
$3,023.31,  for  certain  assigned  claims  of  exx>ert  alienists  who 
were  employed  to  testify  in  resisting  the  application  of  the 
appellant  to  be  declared  competent;  also  assigned  claims  for 
attorneys'  fees  paid  both  in  the  proceeding  to  have  Lindsay 
declared  an  incompetent  and  in  the  later  proceeding  in  which 
he  was  declared  to  be  competent;  for  money  advanced  for 
the  use  and  benefit  of  Lula  K.  Lindsay,  wife  of  appellant 
Lindsay,  and  for  other  expenses  connected  with  the  estate 
of  the  incompetent.  W.  E.  Collins  alleged  that  he  was 
guardian  of  appellant  William  Lindsay  while  he  was  incom- 
petent, and  that  upon  the  settlement  of  his  final  account  as 
guardian,  the  probate  court  ascertained  and  decreed  that 
there  was  due  him  from  said  appellant  the  sum  of  $4,880.47. 

Appellants  filed  demurrers  lo  the  several  cross-complaints 
above  mentioned,  which  were  overruled  by  the  trial  court 
and  ten  days  allowed  in  which  to  answer.  Appellants  failed 
to  file  their  answers  within  the  time  allowed  by  the  court, 
and  defaults  for  failure  to  answer  were  entered.  Appel- 
lants afterwards,  and  within  the  statutory  time,  moved  the 
district  court  to  set  aside  their  several  defaults.  The  mo- 
tions were  denied.  They  have  appealed  from  the  orders  of 
the  trial  court  denying  the  motions. 

The  record  on  appeal  contains  no  certificate  identifying 
the  papers  presented  to  and  used  by  the  trial  judge  in  con- 
sidering these  motions,  and  therefore  this  court  cannot  re- 
new the  action  of  the  trial  court  in  this  respect.  {Dudacek 
V.  Taught,  28  Ida.  442,  154  Pac.  995;  Biwer  v.  Tan  Dom, 
32  Ida.  213,  179  Pac.  953.) 

The  record  shows  that  the  demurrers  to  the  various  cross- 
complaints,  above  mentioned,  were  overruled  by  consent  of 
the  parties.  Nevertheless,  the  question  as  to  whether  the 
cross-complaints  state  causes  of  action  so  as  to  invest  the 
trial  court  with  jurisdiction  of  the  matters  set  forth  therein 
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ifl  fundamental  and  presents  itself.  {Western  Loan  &  Bldg. 
Co.  V.  Qem  State  Lumb.  Co.,  32  Ida.  497,  185  Pac.  554; 
Newport  Water  Co.  v,  Kellogg,  31  Ida.  574,  174  Pac.  602.) 
The  eross-complaintfl  of  Dickinson  and  Lizzie  S.  Collins,  and 
the  first  cause  of  action  in  the  cross-complaint  of  Crowley, 
all  attempt  to  set  forth  causes  of  action  against  appellant 
Lindsay  as  basis  for  a  personal  judgment  for  services  ren- 
dered and  moneys  advanced  for  the  benefit  of  the  incom- 
petent whose  estate  was  under  guardianship  at  the  time, 
and  for  attorney  fees  for  services  rendered  in  the  proceed- 
ing to  have  him  declared  incompetent,  and  aft€(twards  re- 
stored to  competency. 

In  no  event  can  a  personal  action  be  maintained  to  re- 
cover for  services  rendered  to  or  money  advanced  for  the 
benefit  of  an  incompetent  ward  while  under  guardianship. 
No  one  could  render  himself  personally  liable  for  such 
claims  but  the  guardian  himself.  He  may  be  reimbursed 
from  the  estate  of  the  ward  in  the  settlement  of  his  ac- 
counts, if  the  court  is  legally  satisfied  that  the  items  were 
necessary  or  properly  expended  by  him  for  the  benefit  of 
the  ward's  estate,  or  for  his  maintenance,  support  or  educa- 
tion. An  incompetent  person  under  guardianship  cannot 
create  a  personal  liability,  eitjier  directly  or  through  an 
agent.  A  guardian  is  not  the  agent  of  his  incompetent 
ward.  Neither  is  one  who  employs  an  attorney  to  appear 
in  a  proceeding  to  have  a  person  adjudged  incompetent,  or 
restored  to  competency,  such  agent.  {Morse  v.  Hinckley, 
124  Cal.  154,  56  Pac.  896;  Fish  v.  McCarthy,  96  Cal.  484, 
31  Am.  St.  237,  31  Pac.  529;  Andnis  v.  Blazzard,  23  Utah, 
233,  63  Pac.  888,  54  L.  R.  A.  354;  Barter  v.  MiUer,  67  Kan. 
468,  73  Pac.  74;  Oarver  v.  Thoman,  15  Ariz.  38,  135  Pac. 
724.) 

The  second  cause  of  action  alleged  in  the  cross-complaint 
of  respondent  Crowley  states  facts  which  could  support  a 
judgment.  Although  it  is  alleged  that  the  claim  was  pre- 
sented to  the  guardian  and  allowed  by  him  and  by  the 
court,  it  is  also  alleged  that  it  has  not  been  paid.  While  it 
>ras   irregular   to   prosecute   to   judgment   such   an   action 
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nnder  a  cross-complaint  in  a  foreclosure  action,  since  it  was 
no  lien  upon  the  property  described  in  the  mortgages,  yet 
the  district  court  had  jurisdiction  to  entertain  the  action 
and  its  judgment  thereon  will  not  be  disturbed. 

Respondent  W.  E.  Collins  based  his  claim  upon  the  judg- 
ment and  decree  of  the  probate  court  in  settlement  of  his 
final  account  as  guardian,  whereby  it  was  found  that  the 
sum  claimed  was  due  him.  Such  a  decree  cannot  be  made 
the  basis  of  a  personal  action  against  a  former  ward  after 
he  has  been  restored  to  his  competency.  The  whole  pro- 
cedure in  a  probate  court  with  relation  to  the  estate  of  an 
incompetent  is  in  the  nature  of  a  proceeding  in  rem;  the 
res  being  the  estate  of  the  incompetent.  Its  action,  so  far 
as  the  estate  of  the  ward  is  concerned,  relates  exclusively 
thereto. 

In  the  case  of  In  re  Kincaid's  Estate,  120  Cal.  203,  52 
Pac.  492,  it  is  said: 

**When  the  guardian  assumed  his  office,  he  contracted  not 
only  to  manage  the  estate  according  to  law  and  for  the  best 
interest  of  the  ward,  but  also  that  at  the  termination  of  his 
trust  he  would  account  for  the  property,  estate,  and  moneys 
of  the  ward  in  his  hands,  and  would  pay  over  and  deliver 
such  as  remained  to  the  person  entitled  thereto.  This  is  the 
account  which  the  probate  court  has  jurisdiction  to  deter- 
mine. No  jurisdiction  is  given  to  ascertain  a  balance 
against  a  former  ward,  except  as  that  will  tend  to  show 
what  the  guardian  must  pay  or  deliver  to  his  former  ward." 

In  the  same  case  it  is  said: 

**As  the  accounting  is  in  the  nature  of  a  proceeding  in 
rem,  a  finding  that  the  former  ward*  was  indebted  to  the 
former  guardian  would  have  no  force  or  eflpect  in  an  in- 
dependent proceeding.  It  could  affect  the  estate  only,  and 
would  not  even  be  evidence  to  charge  the  former  ward  in 
another  proceeding.'* 

Whatever  balance  may  have  been  found  due  to  the  guard- 
ian on  the  final  accounting  can  only  be  recovered  by  the 
guardian,  if  at  all,  out  of  his  former  ward's  estate.  To 
permit  an  independent  personal  judgment  therefor  in  an- 
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other  action  would  amount  to  creating  a  liability  against 
an  incompetent  person  indirectly,  which  would  not  be  per- 
mitted directly,  and  would  subject  the  future  estate  which 
the  former  ward  might  accumulate  to  the  burden  of  an  in- 
debtedness which  he  had  no  power  to  incur.  (See  In  re 
Kincaid's  Estate,  supra;  In  re  CUmton's  Estate  and  Guard- 
ianship, 171  Cal.  381,  153  Pac.  459;  In  re  Boyes'  Estate,  151 
Cal.  143,  90  Pac.  454;  Wyatt  v.  Woods,  31  Mo.  351;  Frost 
V.  Winston,  32  Mo.  489.) 

No  added  force  is  given  to  the  various  claims  of  cross- 
complainants  by  reason  of  the  orders  of  the  probate  court 
allowing  them.  Assuming  that  these  orders  were  in  the 
nature  of  judgments,  yet  they  are  solely  against  the  ward's 
estate. 

That  portion  of  the  decree  in  which  judgment  is  awarded 
in  favor  of  cross-complainants  W.  E.  Collins,  Lizzie  S.  Col- 
lins and  A.  S.  Dickinson  is  reversed.  The  portion  thereof 
in  which  judgment  is  awarded  in  favor  of  cross-complain- 
ant C.  B.  Crowley  will  be  modified  by  reducing  the  same 
to  the  sum  of  $210.24,  plus  interest  at  7%  per  annum  from 
Dec.  28,^1918.  Costs  awarded  to  appellants  as  against  re- 
spondents W.  E.  Collins,  C.  E.  Crowley  and  A.  S. 
Dickinson. 


Morgan,  C;  J.,  and  Budge,  J.,  concur. 
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(Jane  80,  1920,) 

HATTIE  BRICKSON  and  GUNHILD  KNUTESON,  Ap- 
pellants, V.  EDWARD  RUTLEDGB  TIMBER  COM- 
PANY, a  Corporation,  Respondent. 

[191  P&c.  212.] 

Febsonal  Injuby  —  Bvidencb  —  Bes  Gestae  —  Deglabations  of  Be- 
CEDENT — Admissibility. 

1.  In  an  action  to  recoyer  damages  for  the  death  of  one  em- 
ployed in  a  Inmber-mill,  statements  made  by  the  deceased  to  his 
daughter  at  the  hospital,  some  two  hours  after  the  accident  oc- 
curred, and  in  response  to  a  question  as  to  the  cause  of  the  acci- 
dent, under  circumstances  which  show  that  his  statement  was  not 
BO  spontaneous  as  to  be  elicited  by  the  occasion  of  the  accident, 
are  not  properly  part  of  the  res  gestae, 

2.  The  controlling  test  is  not  whether  the  statement  made  is 
probably  true,  but  whether  it  was  made  at  a  time  when  the  de- 
clarant was  in  such  a  calm,  reflective  and  deliberate  state  of  mind 
as  to  enable  him  to  fabricate  a  statement  if  he  chose,  thereby 
constituting  the  statement  a  narrative  of  a  past  transaction. 
Where  the  circumstances,  as  in  this  case,  show  that  the  statement 
was  made  while  the  declarant  was  in  such  a  state  of  mind,  it  is 
immaterial  whether  what  he  said  is  true  or  false.  In  either  event 
it  is  hearsay  and  is  not  admissible  as  a  part  of  the  res  gestae, 
and  the  error  in  admitting  it  is  regarded  as  prejudicial. 

3.  Held,  that  the  lower  court  committed  no  error  in  granting 
a  motion  for  a  new  trial  upon  the  ground  that  certain  evidence 
which  had  been  admitted  as  part  of  the  res  gestae  was  not  prop- 
erly so  admitted,  but  was  hearsay. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Kootenai  County.  Hon.  John  M.  Plynn, 
Judge. 

Action  for  damages  tof  death  caused  by  negligence. 
Judgment  for  plaintiff.  Order  granting  new  triaL 
Affirmed. 

Lynn  W.  Culp,  for  Appellants. 

"In  the  United  States  the  tendency  is  to  extend,  rather 
than    narrow,    the    scope    of    the    doctrine    of   res    gestae. 
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Although,  generally,  the  declarations  must  be  contemporane- 
ous with  the  event  sought  to  be  proved,  yet,  where  there  are 
connecting  circumstances,  they  may,  even  when  made  some 
time  afterward,  form  a  part  of  the  res  gestae/'  (Bouvier's 
Law  Diet. ;  1  Taylor  on  Evidence,  sec.  525 ;  Board  of  Educa- 
tion V.  KeenaUy  55  Cal.  642;  People  v.  Vernon^  35  Cal.  49, 
95  Am.  Dec.  49;  Travelers'  Ins.  Co.  v.  Moseley,  8  Wall. 
(U.  S).  397,  19  L.  ed.  437,  see,  also,  Rose's  U.  S.  Notes^ 
Bex  V.  Foster,  Car.  &  P.  325;  Anderson  v.  Great  Northern 
By.  Co.,  15  Ida.  513,  99  Pac.  91;  Hyvonen  v.  Hector  Iron 
Co.,  103  Minn.  331,  123  Am.  St.  332,  115  N.  W.  167; 
O'Connor  v.  Chicago,  M.  <&  St.  P.  By.  Co.,  27  Minn.  166,  38 
Am.  Rep.  288,  6  N.  W.  481;  Commonwealth  v.  McPike,  3 
Cufih.  (Mass.)  181,  50  Am.  Dec.  727;  New  York  etc.  Mining 
Syndicate  etc.  Co.  v.  Bogers,  11  Colo.  6,  7  Am.  St.  198,  16 
Pac.  719;  Boberts  v.  Port  Blakely  MiU  Co.,  30  Wash.  25,  70 
Pac.  Ill;  Johnson  v.  State,  8  Wyo.  494,  58  Pac.  761;  State 
V.  Martin,  124  Mo.  514,  529,  28  S.  W.  12;  Lewis  v.  State, 
29  Tex.  App.  201,  25  Am.  St.  720,  15  S.  W.  642;  Fvlcher  v. 
State,  28  Tex.  App.  465,  471,  13  S.  W.  750;  Commonwealth 
V.  Wemtz,  161  Pa.  St.  591,  29  Atl.  272.) 

Ralph  S.  Nelson,  for  Respondent. 

The  statement  of  deceased,  if  made  at  all,  was  not  the 
immediate  outcome  of  the  facts,  nor  was  it  contemporane- 
ous with  nor  did  it  succeed  the  facts  under  circumstances 
rendering  the  words  uttered  part  of  the  transaction.  To 
use  the  words  sometimes  used  when  defining  res  gestae,  the 
statement  was  a  narrative.  {Greener  v.  Oeneral  Electric  Co., 
209  N.  Y.  135, 102  N.  E.  527,  46  L.  R.  A.,  N.  S.,  975;  Atchi- 
scm,  T.  &  S.  F.  By.  Co.  v.  Logan,  65  Kan.  748,  70  Pac.  878; 
Travelers'  Ins.  Co.  v.  Sheppard,  85  Ga.  751,  12  S.  E.  18; 
White  V.  City  of  Marquette,  140  Mich.  310,  103  N.  W.  698; 
State  V.  McDaniel,  68  S.  C.  304,  102  Am.  St.  661,  47  S.  E. 
384;  Bernard  v.  Grand  Bapids  Paper  Box  Co.,  170  Mich. 
238,  136  N.  W.  374,  42  L.  R.  A.,  N.  S.,  930;  Waldele  v.  New 
York  Central  &  E.  B.  B.  Co.,  95  N.  Y.  274,  47  Am.  Rep. 
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41;  Vicksburg  &  M.  B.  B.  Co.  v.  O'Brien,  119  U.  S.  99,  7 
Sup.  Ct.  118,  30  L.  ed.  299,  see,  also,  Rose's  TJ.  S.  Notes; 
National  Masonic  Ace.  Assn.  v.  Shryock,  73  Fed.  774,  20 
C.  C.  A,  3.) 

The  res  gestae  of  a  transaction  is  what  is  done  during  the 
presence  of  it,  or  so  near  upon  the  actual  occurrence  as 
fairly  to  be  treated  as  contemporaneous  with  it.  (Ohio  dk 
M.  By.  Co.  V.  Stein,  133  Ind.  243,  31  N.  B.  180,  32  N.  E. 
831,  19  L.  R.  A.  733;  Savannah  etc.  By,  Co.  v.  Holland, 
82  Ga.  257,  14  Am.  St.  158,  10  S.  E.  200;  Sorenson  v. 
Dundas,  42  Wis.  642;  Sullivan  v.  Oregon  B.  &  N.  Co.,  12 
Or.  392,  53  Am.  Rep.  -364,  7  Pac.  508;  Gordon  v.  Grand 
Bapids  &  I.  By.  Co.,  103  Mich.  379,  61  N.  W.  549;  Boone 
V.  Oakland  Transit  Co.,  139  Cal.  490,  73  Pac.  243;  Lissak  v. 
Crocker  Estate  Co.,  119  Cal.  442,  51  Pac.  688;  Beasley  v. 
San  Jose  Fruit  Packing  Co.,  92  Cal.  388,-28  Pac.  485;  Ten- 
nis V.  Bapid-Transit  By,  Co.,  45  Kan.  503,  25  Pac.  876; 
Durkee  v.  Central  Pac.  B.  Co.,  69  Cal.  533,  58  Am.  Rep, 
562,  11  Pac.  130.) 

BUDQE,  J. — This  is  an  appeal  from  an  order  granting 
a  motion  for  a  new  trial.  The  motion  was  granted  upon 
the  theory  that  certain  evidence  which  had  been  admitted 
as  a  part  of  the  res  gestae  was  not  properly  so  admitted 
and  was  not  a  part  of  the  res  gestae,  but  was  hearsay. 

Under  the  view  we  have  taken  the  correctness  of  this  rul- 
ing is  the  only  question  we  need  to  determine.  The  action 
is  to  recover  damages  for  the  death  of  the  father  of  appel- 
lant Hattie  Erickson  and  husband  of  appellant  Gunhild 
Enuteson,  alleged  to  have  been  caused  by  the  negligence  of 
respondent.  The  injury  to  deceased  occurred  between  7  and 
8  o'clock  on  the  morning  of  the  29th  of  August,  1916,  in 
the  mill-yards  of  respondent  while  on  a  conveyor  carrying 
cars  of  lumber  from  the  mill  to  certain  stations  in  the  yard. 
The  statements  of  deceased  in  question  were  made  to  the 
daughter  at  the  hospital  during  a  conversation  between  her 
and  deceased  some  time  between  9:30  and  11  o'clock  the 
same  morning. 
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The  testimony  upon  which  the  trial  court's  ruling  is 
based  is  as  follows: 

*'Q.  Now,  when  yon  first  got  to  yonr  father's  side  and  he 
was  on  the  operating-table  yon  are  speaking  of,  was  he 
conscious  t 

"A.  Yes. 

*'Q.  Did  he  say  anything  to  yout 

"Mr.  Nelson. — ^We  object  to  this  as  incompetent,  irrele- 
vant and  immaterial,  not  within  the  issues  and  pleadings  in 
this  case. 

**The  Court. — ^I  will  overrule  the  objection. 

"A.  Yes,  he  said  quite  a  few  things  to  me. 

"Mr.  Culp. — Q.  What  was  the  first  thing  he  said  to  yout 
Don't  give  any  long  detailed  description  of  what  he  said, 
but  any  remarks  about  what  caused  the  accident  or  as  to  his 
condition. 

"Mr.  Nelson. — ^Now,  if  your  Honor  please,  we  object  to 
that  as  incompetent,  irrelevant  and  immaterial,  not  within 
the  issues  in  this  case,  not  binding  upon  this  defendant, 
hearsay. 

"The  Court. — ^I  will  overrule  the  objection. 

"A.  Well,  the  first  thing  he  said  when  I  came  in — ^I  put 
my  arms  around  him,  and  he  says,  "It's  going  to  kill  me, 
Girlie,  but  take  it  easy." 

"The  Court. — That  is  not  material. 

"Mr.  Culp. — ^No,  that  is  not  material;  that  part  of  it  is 
not  material. 

"Q.  Gk)  on,  state  what  he  said  about  the  injury,  if  you 
can,  please. 

"Mr.  Nelson. — ^I  object  to  it  as  incompetent,  irrelevant 
and  immaterial,  hearsay,  not  binding  upon  this  defendant, 
not  within  the  issues. 

"Mr.  Culp. — Q.  Did  he  make  any  statement  to  you  about 
how  the  injury  happened  t 

"The  Court. — ^I  will  overrule  the  objection. 

"A.  I  lifted  up  the  sheet  and  looked  at  his  leg  to  see 
what  condition  it  was  in,  and  I  went  back  to  him  and  I 
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asked  him  how  it  happened,  but  I  will  have  to  say  in  Nor- 
wegian, if  you  want  me  to  say  exactly  the  words. 

'*Mr.  Gulp. — Q.  State  what  he  said— state  it  in  English, 
the  same  words,  that  is  the  same  things  that  he  said  in 
Norwegian,  state  in  English,  if  you  can. 

**A.  Yes,  but  I  was  speaking  in  Norwegian  to  him. 

**Q.  That  don't  matter;  just  state  what  it  was  in  English. 

"Mr.  Nelson. — ^We  make  the  same  objection. 

'*The  Court. — Same  ruling. 

''A.  I  asked  him  how  in  the  world  it  happened  and  he 
said  he  was  fixing  the  block  underneath  the  wheel  o{  the 
car  and  lost  his  balance  and  his  foot  slipped  in  by  the 
wheel  of  the  trailer. 

*'Mr.  Culp.— Q.  By  the  wheel  of  the  trailer! 

"A.  Yetf. 

"Mr.  Nelson. — We  move  to  strike  out  the  answer  as  hear- 
say, not  within  the  issues  of  this  case,  not  binding  on  the 
defendant,  incompetent,  irrelevant  and  immaterial. 

"The  Court. — I  will  deny  the  motion.'*    . 

There  is  probably  no  principle  in  law  which  has  occa- 
sioned more  judicial  perplexity  than  the  rule  which  admits 
in  evidence,  as  an  exception  to  the  hearsay  rule,  statements, 
declarations  or  exclamations  on  the  theory  that  they  con- 
stitute a  part  of  the  res  gestae.  (See  generally,  Walters  v. 
Spokane  International  Ry.  Co.,  58  Wash.  293,  108  Pac.  593, 
42  L.  B.  A.,  N.  S.,  917;  Bernard  v.  Orand  Rapids  Paper 
Box  Co.,  170  Mich.  238,  136  N.  W.  374,  42  L.  R.  A.,  N.  S., 
930,  and  exhaustive  note  to  the  two  cases.)  The  under- 
lying principles  are  well  understood  and  as  to  them  the 
authorities  are  generally  harmonious.  But  the  application 
of  these  underlying  pirinciples  to  the  given  facts  of  a  partic- 
ular case  has  occasioned  great  diflBculty  and  is  left  pretty 
largely  to  the  sound  discretion  of  the  trial  court.  {Coffin  v. 
Bradbury,  3  Ida.  770,  95  Am.  St.  37,  35  Pac.  715;  3  Wig- 
more  on  Evidence,  sec.  1750,  p.  2257;  State  v.  McDaniel, 
68  S.  C.  304,  102  Am.  St.  661,  47  S.  E.  S8^;.  Bernard  v. 
Orand  Rapids  Paper  Box  Co.,  supra.)  This  does  not  imply 
that  the  view  of  the  trial  court  is  necessarily  final,  but 
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merely  that  in  reviewing  a  ruling  of  the  trial  court  as  to 
whether  or  not  certain  evidence  is  part  of  the  res  gestae  the 
appellate  court  will  examine  the  facts  and  circumstances  in 
the  light  of  the  underlying  principles,  and  will  hesitate  to 
reverse  the  ruling  of  the  trial  court  except  where  it  is  rea- 
sonably apparent  that  there  has  been  either  a  misconcep- 
tion of  the  principles  involved  or  a  clear  abuse  of  such  dis- 
cretion.   In  the  McDaniel  case,  supra,  the  court  said: 

**  Questions  of  this  kind  must  be  very  largely  left  to  the 
sound  judicial  discretion  of  the  trial  judge,  who  is  com- 
pelled to  view  all  the  circumstances  in  reaching  his  conclu- 
sion, and  this  court  will  not  reverse  his  ruling,  unless  it 
clearly  appears  from  undisputed  circumstances  in  evidence 
that  the  testimony  ought  to  have  been  admitted  or  rejected, 
as  the  case  may  be.*' 

These  general  principles  have  been  broadly  stated  as 
follows : 

"Time  is  not  necessarily  a  controlling  element  or  prin- 
ciple in  the  matter  of  res  gestae.  The  general  rule  is  that 
a  declaration  sought  to  be  proved  must  have  been  contem- 
poraneous with  the  event  established  as  the  principal  act; 
but  in  order  to  constitute  declarations  a  part  of  the  res 
gestae,  it  is  not  necessary  that  they  shall  have  been  pre- 
cisely coincident  in  point  of  time  with  the  principal  fact. 
If  they  sprang  out  of  the  principal  fact,  tend  to  explain  it, 
were  voluntary  and  spontaneous,  and  made  at  a  time  so 
near  it  as  to  preclude  the  idea  of  deliberate  design,  they 
may  be  regarded  as  contemporaneous,  and  are  admissible  in 
evidence.  Declarations  made  immediately  preceding  a  par- 
ticular litigated  act,  which  tend  to  illustrate  and  give  char- 
acter to  the  act  in  question,  are  admissible  bs  part  of  the 
res  gestae.  A  declaration,  however,  which  is  merely  a  nar- 
rative of  a  past  occurrence,  though  made  ever  so  soon  after 
the  occurrence,  is  not  part  of  the  res  gestae  and  cannot  be 
received  in  evidence.  While  the  statements  may  be  sepa- 
rated from  the  act  by  a  lapse  of  time  more  or  less  appre- 
ciable, yet  they  must  stand  in  immediate  causal  relation  to 
the  act — ^a  relation  not  broken  by  the  interposition  of  voU 
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untary  individual  wariness  seeking  to  manufacture  evidence 
for  itself.  Declarations  which  are  the  result  of  an  after- 
thought on  the  part  of  the  declarant,  made  concerning  a 
past  event,  v;^are  only  hearsay  and  not  competent  evidence  to 
prove  the  facts  of  such  event.  When  there  are  connect- 
ing circumstances  statements  may,  even  when  made  some 
time  afterward,  form  a  part  of  the  whole  res  gestae;  or  if 
a  subsequent  declaration  and  the  main  fact  at  issue,  taken 
together,  form  a  continuous  transaction,  the  declaration  is 
admissible;  but  a  mere  subsequent  declaration  is  not,  of  it- 
self, a  sufficient  connecting  circumstance  to  make  it  admis- 
sible. No  fised  time  or  distance  from  the  main  occurrence 
can  be  established  as  a  rule  to  determine  what  shall  be  part 
of  the  res  gestae.  Each  case  must  necessarily  depend  on  its 
own  circumstances."     (10  R.  C.  L.  978,  see.  161.) 

The  circumstances  most  important  to  consider  in  any  cas^ 
are  those  which  tend  to  show  the  state  of  mind  of  the  de- 
clarant at  the  time  his  statements  were  made.  As  already 
noted,  time,  although  not  controlling,  is  an  important  ele- 
ment entering  into  a  determination  of  the  fact.  CHher  ele-. 
ments  equally  important  are:  (a)  Space,  that  is  whether 
the  statement  was  made  in  the  immediate  presence  of  the 
main  fact  or  transaction  in  question  or  made  after  the  declar- 
ant was  removed  from  the  immediate  scene  of  the  main  fact 
and  presumably,  to  some  extent  or  in  some  measure  at  least, 
from  its  attendant  influence;  (b)  Whether  or  not  the  state- 
ment was  elicited  in  response  to  a  question,  although  neither 
of  the  foregoing  elements  are  controlling;  (c)  any  fact  or 
circumstance  immediately  related,  including  the  nature  of 
the  statement  itself  tending  to  show  the  apparent  state  of 
mind  existing  in  the  declarant  at  the  time  of  making  the 
statement.  In  order  to  constitute  such  a  statement  a  part 
of  the  res  gestae  it  must,  in  the  light  of  aU  the  foregoing 
circumstances,  appear  to  be  so  spontaneous  as  to  leave  no 
suspicion  that  the  declarant  was  in  a  deliberate  or  reflective 
state  of  mind. 

Examining  the  evidence  above  quoted  in  the  light  of  what 
has  been  said,  we  are  of  the  opinion  that,   although  the 
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statement  in  question  was  made  at  a  place  some  distance 
removed  from  the  place  of  the  injury  and  its  attendant  in- 
fluence, and  at  a  time  probably  more  than  two  hours  there- 
after, these  elements  could  not  be  regarded  as  controlling 
when  we  stop  to  consider  the  severity  of  the  injury  sus- 
tained by  the  deceased  and  the  fact  that  up  to  that  time 
practically  nothing  had  been  done  either  to  dress  the  wound 
or  relieve  his  suffering,  and  the  further  fact  that  he  died 
later,  the  same  day,  within  a  few  hours  thereafter.  {DaUas 
Hotd  Co.  V.  Fox  (Tex.  Civ.),  196  S.  W.  647.) 

However,  the  lack  of  coincidence  as  to  time  and  space  is 
important  to  consider  {Travelers^  Ins.  Co.  v.  Sheppard,  85 
Qa.  751,  12  S.  E.  18;  White  v.  City  of  Marquette,  140  Mich. 
310,  103  N.  W.  698;  National  Masonic  Ace.  Assn.  v.  Shry- 
ock,  73  Fed.  774,  20  C.  C.  A.  3;  Spiegel's  House  Furnishing 
.Co.  V.  Industrial  Commission,  288  111.  422,  123  N.  E.  606; 
avlliva^  V.  Oregon  B.  dt  N.  Co.,  12  Or.  392,  53  Am.  Rep. 
364,  7  Pac.  508)  in  connection  with  the  fact  that  the  state- 
ment clearly  was  made  during  a  conversation,  which  so  far 
as  the  record  discloses,  may  have  extended  over  a  period  of 
an  hour  and  a  half.  It  was  made  in  reply  to  a  question 
put  to  him  by  his  daughter,  and  after  he  had  made  a  state- 
ment to  her  which,  to  our  mind,  clearly  indicates  that,  not- 
withstanding the  shock  which  he  had  received  and  the  pain 
which  he  must  still  have  been  suffering,  he  had  sufficiently 
regained  his  poise,  that  he  was  thinking  hot  so  much  of  his 
own  misfortune  and  its  probable  consequences  to  himself  as 
he  was  of  the  effect  which  a  realization  of  the  extent  of  his 
injury  was  going  to  have  upon  his  daughter.  His  state- 
ment: '*It  is  going  to  kill  me,  Girlie,  but  take  it  easy," 
leads  logically  to  this  conclusion.  After  he  had  thus  sought 
to  bolster  up  her  apparently  failing  courage  she  asked  him: 
**How  in  the  world  it  happened  t"  Whereupon  he  pro- 
ceeded to  relate  to  her  his  recollection  of  the  occurrence. 
These  circumstances  show  that  his  statement  was  not  so 
spontaneous  as  to  be  superinduced  by  the  occasion. 

While  it  may  well  be  that  there  is  nothing  in  this  evi- 
dence to  indicate  that  the  statement  partakes  of  the  nature 
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of  deliberate  design,  as  that  phrase  is  used  by  the  courts, 
that  is  not  essential. 

The  controlling  test  is  not  whether  the  statement  made  is 
probably  true,  but  whether  it  was  made  at  a  time  when  the 
declarant  was  in  such  a  calm,  reflective  and  deliberate  state 
of  mind  as  to  enable  him  to  fabricate  a  statement  if  he 
chose,  thereby  constituting  the  statement  a  narrative  of  a 
past  transaction.  Where  the  circumstances,  as  in  this  case, 
show  that  the  statement  was  made,  while  the  declarant  was 
in  such  a  state  of  mind,  it  is  immaterial  whether  what  he 
said  is  true  or  false.  In  either  event  it  is  hearsay,  and  is 
not  admissible  as  a  part  of  the  res  gestae,  and  the  error  in 
admitting  it  is  regarded  as  prejudicial.  As  was  said  by  the 
court  of  appeals  of  New  York:  ** Whatever  we  may  consider 
to  have  been  the  sufficiency  of  the  other  evidence,  we  could, 
and  should,  not  assume  that  a  declaration,  made  under  such 
circumfitances,  may  not  have  had  its  effect  upon  the  jurors' 
minds."  (Oreemr  v.  General  Electric  Co.,  209  N.  Y.  135, 
137,  102  N.  E.  527,  528,  46  L.  R.  A.,  N.  S.,  975;  National 
Masonic  Ace.  Assn.  v.  Skryock,  73  Fed.  774,  20  C.  C.  A.  3.) 

The  order  appealed  from  is  affirmed.  Costs  are  awarded 
to  respondent. 

Rice,  X,  concurs. 

MORGAN,  C,  J.,  Concurring. — ^While  I  am  not  in  accord 
with  all  that  has  been  said  in  the  foregoing  opinion  with 
reference  to  the  admissibility  of  statements,  otherwise  in- 
admissible, on  the  ground  that  they  are  part  of  the  res 
gestae,  the  testimony  of  the  witness,  Hattie  Erickson, 
wherein  is  recited  declarations  made  to  her  by  her  father 
as  to  the  cause  of  the  injury  which  resulted  in  his  death,  is 
clearly  hearsay,  and  I  concur  in  the  conclusion  reached. 
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(June  30,  1920.) 

ANNA  NOBLE,  Trustee,  Respondent,  v.  ALVIN  M.  HAR- 
RIS, Appellant. 

[190  Pac.   922.] 

Afpsal— BuLES — ^FniNo  Bbief— Delay  in — Specification  op  Ersobs. 

1.  Failure  to  file  brief  within  the  time  prescribed  by  Bule  45 
is  not  a  ground  for  dismissal  of  appeal. 

2.  The  errors  relied  upon  for  reversal  should  be  distinctly 
enumerated  in  appellant's  brief  in  conformity  with  Bule  42. 
However,  in  this  case  there  is  a  distinct  enumeration  of  the 
errors  relied  upon  in  the  argument  in  the  brief.  Therefore,  we 
do  not  feel  constrained  to  entertain  a  motion  to  strike  the  brief 
from  the  files. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.  Hon.  Charies  P.  McCarthy, 
Judge. 

Motion  to  dismiss  appeal.    Demed. 

E.  J.  Dockery,  for  Appellant. 

J.  L.  Niday,  for  Respondent.  \ 

Counsel  file  no  briefs. 

BUDGE,  J. — ^A  motion  to  strike  the  brief  from  the  files 
and  to  dismiss  the  appeal  in  this  case  has  been  made  upon 
the  following  grounds:  First,  that  the  brief  was  not  served 
in  conformity  with  Rule  45,  in  that  the  transcript  was  com- 
pleted and  certified  on  the  20th  of  March,  1917,  and  the  brief 
was  not  served  on  respondent  until  the  20th  of  April,  1920; 
second,  the  brief  does  not  comply  with  requirements  of  Rule 
42  in  that  it  does  not  contain  a  distinct  enumeration  of  the 
errors  relied  upon. 

As  to  the  first  ground  of  the  motion,  it  should  be  observed 
that  while  Rule  45  requires  appellant  to  serve  his  brief  within 
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20  days  after  the  receipt  of  the  clerk's  <ft)mplete<i  transcript, 
unless,  upon  proper  application,  additional  time  be  granted, 
the  failure  to  file  and  serve  such  brief  within  the  time  pre- 
scribed by  the  rule,  standing  alone,  is  not  a  ground  for  dis- 
missal of  the  appeal. 

As  to  the  second  ground  of  the  motion,  it  is  apparent  that 
while  there  is  no  separate  and  distinct  portion  of.  the  brief 
designated  as  specification  of  errors,  wherein  are  enumerated 
distinctly  the  errors  relied  on,  nevertheless,  such  errors  are 
distinctly  set  forth  in  the  body  of  the  brief  in  the  argument 
following  the  statement  of  facts,  and  while  not  in  the  usual 
form,  are  stated  with  sufficient  definiteness  that  the  points 
relied  upon  for  reversal  of  the  case  are  clearly  and  intelli- 
gently defined.  While  the  practice  followed  in  this  brief 
is  loose  and  not  to  be  commended,  and  not  in  strict  con- 
formity with  the  rule,  nevertheless,  we  do  not  feel  con- 
strained to  sustain  the  motion  to  strike  the  brief  from  the 
files. 

The  motion  is  denied. 

Morgan,  C.  J.,  and  Rice,  J.,  concur. 


(Jtily  1,  1920.) 

CATHERINE  C.  GESS,  Administratrix  of  the  Estate  of 
GEORGE  W.  GESS,  Deceased,  Respondent,  v.  NAMPA 
&  MERIDIAN  IRRIGATION  DISTRICT,  Appellant 

[192  Pac.  474.] 

Payicekt    Madb    Under    Duress — Irrigation — Contracts — Contribu- 
tion TO  Maintenance  of  System — Burden  of  Evidence. 

1.  While,  generally,  the  existence  of  a  remedy  at  law  will  de- 
feat a  claim  that  the  payment  of  an  nnjust  demand  was  involun- 
tarily made,  in  order  to  do  8o  such  remedy  must  be  reasonably 
adequate. 
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2.  The  extreme  and  immediate  necessity  for  water  with  which 
to  irrigate  crops  belonging  to  respondent's  intestate  and  to  his 
estate  rendered  legal  remedies  available  to  them  inadequate,  and 
justifies  the  trial  court's  finding  that  payment  of  sums  unjustly 
exacted  by  appellant,  as  a  condition  precedent  to  delivering  the 
water,  were  made  involuntarily  and  under  coercion  and  compulsion. 

8.  When  appellant's  predecessors  purchased  a  canal  from  which 
respondent's  intestate  had  a  perpetual  right  to  the  delivery  of 
water,  they  took  it  burdened  with  its  obligation  to  him  and  to  his 
successors. 

4.  The  facts  in  this  case  limit  the  obligation  of  respondent's 
intestate,  and  his  successors,  to  the  contribution  of  their  propor- 
tionate part  of  expenditures  made  in  the  upkeep  and  maintenance 
of  the  irrigation  system  and  delivery  of  water  therefrom,  which 
would  have  been  necessary  had  it  not  been  enlarged  and  extended 
beyond  the  limits  and  capacity  contemplated  at  the  time  their 
water  right  was  purchased. 

-  5.  It  having  been  shown  that  appellant  had  collected  certain 
sums  of  money  from  respondent's  intestate  and  his  estate,  which 
were  not  due,  by  means  which  amounted  to  placing  the  payers 
under  duress,  the  burden  of  evidence  was  on  appellant  to  show, 
if  it  could,  that  it  did  not  collect  more  than  thereafter  became 
due  to  it  from  them. 

APPEAL. from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Action  to  recover  money  paid  under  duress.  Judgment 
for  plaintiff.    Affirmed. 

Hugh  E.  McElroy,  for  Appellant. 

Parties  acquiring  interests  in  the  same  canal  are  under  no 
obligation  to  maintain  the  canal  for  the  benefit  of  their  co- 
owners,  and  hence  are  under  no  obligation  to  make  deliveries 
for  the  benefit  of  their  co-owners.  (Nampa  &  Meridian  Irr. 
Dist.  V.  Oess,  17  Ida.  552,  106  Patf.  993.) 

"The  general  rule  is  that  where  an  unfounded  or  illegal 
demand  is  made  upon  a  person,  and  the  law  furnishes  him 
adequate  protection  against  it,   or  gives  him  an  adequate 

2.  Payment  to  prevent  apprehended  injury  to  business  as  payment 
under  duress,  see  notes  in  2  Aim.  Oas.  825;  Ann.  OftB.  1918B,  516. 
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remedy,  instead  of  taking  the  protection  the  law  gives  him 
or  the  remedy  it  furnishes,  he  pays  what  is  demanded,  such 
payment  is  deemed  to  be  a  voluntary  one."  (30  Cyc.  1311, 
sec.  5;  Marming  v.  Poling,  114  Iowa,  20,  83  N.  W.  895,  86 
N.  W.  30;  De  Oraff  v.  Board  of  County  Commrs.,  46  Minn. 
319,  48  N.  W.  1135 ;  Wessel  v.  D.  8.  B.  Johnston  Land  &  M. 
Co.,  3  N.  D.  160,  44  Am.  St.  529,  54  N.  W.  922;  Joannin  v. 
OgUvie,  49  Minn.  564,  32  Am.  St.  581,  52  N.  W.  217,  16 
L.  E.  A.  376;  Rodgers  v.  Wittemnyer,  88  Cal.  553,  26  Pac. 
369.)      . 

Plaintiflf's  liability  for  maintenance  is  not  limited  to  the 
actual  expense  of  carrying  the  water  to  his  ranch.  {Niday 
V.  Barker,  16  Ida.  73,  101  Pac.  254;  City  of  Nampa  v.  Nampa 
&  Meridian  Irr.  Dist.,  23  Ida.  422,  131  Pac.  8;  Colbum  v. 
Wilson,  2A  Ida.  94,  132  Pac.  579.) 

Claude  W.  Gibson,  for  Respondent. 

Defendant  could  have  condemned  plaintiff's  rights,  but 
not  having  done  so,  her  rights  are  individual,  and  the  plain- 
tiff and  the  water  users  in  the  district  are  not  on  an  equal 
footing.  {Nampa  &  Meridian  Irr.  Dist.  v.  Briggs,  27  Ida. 
84,  147  Pac.  75;  Portneuf  Irr.  Co.  v.  Budge,  16  Ida.  116, 
18  Ann.  Cas.  674,  100  Pac.  1046;  Samd  Creek  Lateral  Irr. 
Co.  V.  Davis,  17  Colo.  326,  26  Pac.  742.) 

D^endant  cannot  legally  chaise  against  the  plaintiff  any 
part  of  expenses  arising  solely  by  reason  of  the  incorporated 
district,  or  defendant's  duties  connected  therewith.  (Nampa 
dk  Meridian  Irr.  Dist.  v.  Manvitte,  31  Ida.  397,  173  Pac?.  113.) 

Legally,  the  South  Boise  canal,  including  plaintiff's  rights. 
therein,  retains  its  original  entity;  and  the  enlargement 
thereof  and  the  extensions  therefrom,  known  as  the 
Ridenbaugh  tanal,  constitute  another  entity;  and  whatever 
duties  and  obligations  plaintiff  owes  must  relate  solely  to 
and  be  determined  by  the  South  Boise  canal  as  it  origi- 
nally existed  before  the  Ridenbaugh  canal  was  constructed 
and  the  new  appropriation  made  therefor.  {River side 
Heights  Water  Co.  v.  Riverside  Trust  Co.,  148  Cal.  457, 
83  Pac.  1003;  Patterson  v.  Brown  &  Campion  Ditch  Co., 
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3  Colo.  App.  511,  34  Pac.  769;  NicTiols  v.  Mcintosh,  19  Colo. 
22,  34  Pac^  278;  Beck  v.  Pasadena  Lake  etc.  Water  Co.,  6 
Cal.  Unrep.  368,  59  Pac.  387 ;  Sand  Creek  Lateral  Jrr.  Co. 
V.  Davis,  17  Colo.  326,  29  Pac.  742;  2  Kinney  on  Waters, 
2d  ed.,  p.  1184,  sec.  683;  1  Wiel  on  Water  Righte^  3d  ed., 
p.  665,  sec.  613.) 

Whether  the  payments  made  by  plaintiflf  to  defendant  were 
voluntary  or  involuntary  was  a  question  of  fact  for  the 
trial  court.  (30  Cyc.  1325,  par.  6;  1  Thompson  on  Trials, 
2d  ed.,  sec.  1261,  and  cases  cited.) 

The  supreme  court  will  not  disturb  the  findings  of  the 
trial  court  sitting  as  a  jury,  where,  as  in  this  ease,  the  plain- 
tiff at  least  clearly  made  a  prima  fade  case,  which,  if  un- 
contradicted, would  sustain  the  judgment.  (McAUnden  v. 
St.  Maries  Hospital  Assn.,  28  Ida.  657,  Ann.  Cas.  1918A,  380, 
156  Pac.  115;  Raft  River  Land  dk  Livestock  Co.  v.  Laird, 
30  Ida.  804,  168  Pac.  1074.) 

The  facts  and  circumstances  appearing  in  the  record  show 
as  a  matter  of  law  that  the  payments  demanded  by  the  ap- 
pellant as  a  condition  to  the  delivery  of  respondent's  water 
were  paid  involuntarily,  as  the  only  means  of  getting  with- 
out delay  her  needed  irrigation  water  for  her  crops,  and 
under  circumstances  entitling  her  to  recover  the  excess. 
(30  Cyc.  1303B,  1306,  1308g,  1310i,  and  ceases  cited;  Meek 
V.  McClure,  49  Cal.  623;  Rowla/nd  v.  Watson,  4  Cal.  App. 
476,  88  Pac.  495 ;  Indiana  Nattural  etc.  Gas.  Go.  v.  Anthony, 
26  Ind.  App.  307,  58  N.  E.  868;  Panton  v.  Diduth  etc.  Water 
Co.,  50  Minn.  175,  36  Am.  St.  635,  52  N.  W.  527;  Westlake 
&  Button  V.  St.  Louis,  77  Mo.  47,  46  Am.  Rep.  4.) 

MORGAN,  C.  J.— In  1878  William  B.  Morris  constructed 
an  irrigation  canal  by  means  of  which  water  was  diverted 
from  Boise  River.  At  about  that  time  he  sold,  and  there- 
after his  heir  and  devisee  conveyed,  to  the  predecessor  in 
interest  of  respondent's  intestate  a  section  of  land  and  a 
free  and  perpetual  water  right  therefor  from  the  canal. 

In  1889  the  canal  was  greatly  enlarged  and  extended  by 
the  successors  in  interest  of  Morris  for  the  purpose  of  con- 
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veying  water  to  other  lands  than  those  intended  to  be  irri- 
gated from  it  at  the  time  the  water  right  in  question  was 
disposed  of  as  above  stated.  The  enlargement  and  extension 
were  not  made  for  the  benefit,  nor  with  the  consent,  of  re- 
spondent's intestate  nor  of  his  predecessor  in  interest. 

Prior  to  the  enlargement  and  extension  the  canal  was 
about  16  feet  wide  on  the  top,  10  feet  wide  on  the  bottom, 
4  feet  in  perpendicular  depth  and  7  miles  long.  Its  length 
was  considerably  augmented  by  two  sloughs,  into  which  it 
emptied  water  and  from  which  it  was  taken,  by  means  of 
ditches  or  laterals,  and  applied  to  the  irrigation  of  lands  in 
that  vicinity. 

The  canal  as  originally  constructed  and  the  irrigation  sys- 
tem of  which  it  was  a  part  were  primitive  in  character,  but 
inexpensive  to  the  water  users  and  answered  their  purpose. 
Sincfe  1888  the  property  has  been,  by  appellant  and  its  pre- 
decessors in  interest,  developed  into  a  comprehenedve  irriga- 
tion system  composed  of  many  miles  of  main  canals  and 
laterals,  efficient  in  the  distribution  of  water  for  irrigation 
purposes,  and  proportionately  expensive  in  management,  up- 
keep and  improvement. 

Appellant  is  an  irrigation  district.  It  obtained  title  to 
the  system  by  deed  dated  December  4,  1905,  and  has  had 
actual  possession,  management  and  control  thereof  continu- 
ously since  January  1,  1906.  Respondent's  intestate,  at  the 
time  of  his  death,  owned  320  acres  of  land,  and  his  water 
right  therefor,  derived  as  above  stated,  consisted  of  250 
miner's  inches  of  water  supplied  from  appellant's  irrigation 
system.  The  land  is  not  within  the  district  and  respondent 
has  not,  nor  had  her  intestate,  any  voice  in  its  government. 

Appellant  required  respondent's  intestate  to  pay  $1  per 
miner's  inch  of  water  to  be  delivered  to  his  land  during  1912 
on  the  theory  that  such  sum  was  his  proportionate  part  of 
the  expense  of  distribution  of  water  by  it,  to  lands  within 
the  district  as  well  as  to  others,  and  his  proportionate  part 
of  the  expense  of  maintenance  and  upkeep  of  the  entire 
system,  including  the  cost  of  government  of  the  district. 
In  like  manner,  and  upon  like  theory,  there  was  exacted 
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from  and  paid  by  the  administrator  of  the  intestate's  estate, 
$1.10  per  miner's  inch  of  water  to  be  delivered  during  each 
of  the  years  1913  and  1914.  These  sums  were  required  to 
be  paid  in  advance  of  delivery  of  water  each  year,  and  were 
paid  under  protest  and  because  refusal  to  pay  would  have 
resulted  in  the  water  being  withheld  and  in  the  destruction 
of  crops  growing  on  the  land. 

Respondent  alleged  in  her  complaint  that  the  sums  so 
collected  should  not  have  exceeded  twenty-five  cents  per 
miner's  inch  of  water  delivered  each  year.  The  trial  court 
found  that  each  of  the  charges  above  mentioned  was  paid 
involuntarily,  under  coercion  and  compulsion;  that  the  total 
cost  of  delivering  water  to  the  land  did  not  exceed  fifty  cents 
per  miner's  inch  per  year,  and  entered  judgment  in  re- 
spondent's favor  for  amounts  paid  in  excess  of  that. 

A  kindred  question  to  the  one  now  before  us  was  under 
consideration  by  this  court  in  Nampa  dt  Meridian  Irr.  Disi, 
V.  Oess,  17  Ida.  552,  106  Pac.  993,  involving  a  water  right 
of  which  this  one  is  a  part.  It  was  c^ontended  no  charge 
should  be  made  against  the  owner  of  the  water  right  by 
way  of  contribution  to  the  cost  of  maintenance  of  the  canal 
and  distribution  of  water  therefrom.  This  court  held  the 
language  of  the  deed,  whereby  was  granted  the  free  and  per- 
petual use  of  water  for  the  purpose  of  irrigating  the  land, 
did  not  mean  the  canal  should  be  kept  up  and  maintained 
by  the  grantors  and  their  assigns  and  the  water  be  delivered 
free  of  maintenance  charge  and  actual  cost  of  delivery,  but 
the  question  was  not  presented,  nor  was  it  decided,  as  to 
what  should  be  taken  into  consideration  in  determining  the 
proportion  of  maintenance  and  delivery  cost  which  should 
be  paid  by  the  owner  of  that  water  right  and  his  successors. 

Counsel  for  appellant  contends  that  respondent,  the  dis- 
trict and  others  are  joint  owners  of  the  canal  system;  that 
if  respondent,  or  her  intestate,  was  dissatisfied  with  the 
amount  exacted  for  the  maintenance  and  upkeep  of  the  sys- 
tem, relief  might  have  been  had  by  appropriate  action,  and 
that  the  payments  were  voluntarily  made  and,  even  if  un- 
just, no  part  thereof  can  be  recovered. 
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Appellant  was  in  possession  of  the  irrigation  system,  had 
exclusive  control  of  the  headgates,  which  were  kept  locked, 
and  adopted  and  enforced  rules  and  regulations  whereby  the 
distribution  of  water  to  the  lands  of  those  entitled  to  it 
was  made.  While,  generally,  the  existence  of  a  remedy  at 
law  will  defeat  a  claim  that  the  payment  of  an  unjust  de- 
mand was  involuntarily  made,  in  order  to  do  so  such  remedy 
pust  be  reasonably  adequate.  In  an  arid  country,  such  as 
is  the  southern  part  of  Idaho,  the  extreme  and  immediate 
necessity  for  water  for  crops  during  the  irrigation  season 
rendered  the  remedies  provided  by  law,  which  were  available 
to  respondent  and  her  intestate,  inadequate,  and  justifies  the 
trial  court's  finding  that  the  payments  were  made  involun- 
tarily and  under  coercion  and  compulsion.  {Rowland  v. 
Watson,  4  Cal.  App.  476,  88  Pac.  495;  Siverson  v.  Clanton, 
88  Or.  261,  170  Pac.  933,  171  Pac.  1051;  De  Graf  v.  Board 
of  County  Commrs.,  46  Minn.  319,  48  N.  W.  1135 ;  Panton  v. 
Duluth  Oas.  (&  Waier  Co.,  50  Minn.  175,  36  Am.  St.  635,  52 
N.  W.  527;  Joannin  v.  Ogilvie,  49  Minn.  564,  32  Am.  St. 
581,  52  N.  W.  217 ,  16  L.  R.  A.  376;  Finch  v.  J.  M.  Cox  Co., 
19  Ga.  App.  256,  91  S.  E.  281;  Westlake  dk  Button  v.  City  of 
St.  Louis,  77  Mo.  47,  46  Am.  Rep.  4.) 

Appellant's  contention  that  respondent's  intestate  was  a 
joint  owner  in  the  canal  system  is  sound  to  only  a  limited 
extent;  that  ownership  is  confined  to  the  interest  he  had 
by  virtue  of  his  water  right  in  the  Morris  canal.  When  ap- 
pellant's predecessors  purchased  that  cfanal  they  took  it 
subject  to  the  rights  of  respondent's  intestate  and  burdened 
with  its  obligation  to  him  and  his  successors.  They  could 
and  did  enlarge  and  extend  it  for  the  benefit  of  thejnselves 
and  others  whose  lands  were  to  be  by  that  means  supplied 
with  water,  but  they  could  not,  and  did  not,  thereby  diminish 
his  rights  or  increase  his  burdens.  By  enlarging  and  ex- 
tending  the  canal  appellant's  predecessor  neither  conferred 
upon  respondent's  intestate  an  interest  in  the  enlarged  sys- 
tem nor  did  it  deprive  him  of  his  interest  in  the  property 
as  it  existed  before  it  was  enlarged. 
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While,  as  a  matter  of  fact,  the  Morris  canal  has  been  so 
merged  in  the  enlarged  system  that  it  may  no  longer  be  dis- 
tinguished from  other  component  parts  thereof,  in  contem- 
plation of  law  it  still  exists  as  a  separate  entity  and  limits 
respondent's  liability  for  contribution  to  the  cost  of  main- 
tenance of  the  irrigation  system  and  the  distribution  of  water 
therefrom,  (Nampa  &  Meridian  Irr.  Disi.  v.  Manville,  31 
Ida.  397,  173  Pac.  113.)  That  contribution,  for  1912,  1913 
and  1914,  should  not  be  in  excess  of  the  amount  it  would 
have  cost  to  deliver  250  miner's  inches  of  water  through  the 
Morris  canal  to  the  land  in  question  during  those  years 
had  it  not  been  enlarged  or  extended  beyond  the  limits  and 
capacity  contemplated  at  the  time  the  predecessor  in  interest 
of  respondent's  intestate  purchased  the  water  right. 

There  is  no  evidence  tending  to  show  the  amount  expended 
by  appellant  in  the  upkeep  and  maintenance  of  that  portion 
of  the  system  of  which  the  Morris  canal  became  a  part,  nor 
of  the  expense  of  distribution  of  water  therefrom,  nor  does 
it  appear  that  any  separate  account  was  kept  of  these  items, 
Xior  was  any  effort  made  to  prove  what  portion  of  that  ex- 
pense would,  in  reasonable  probability,  have  been  necessary 
in  order  to  deliver  water  through  the  Morris  canal  to  the 
land  in  question  had  it  not  been  enlarged  and  extended. 

The  payments  having  been  exacted  on  an  erroneous  theory 
'  and  made  when  no  service  had  been  performed  by  appellant 
for  the  benefit  of  respondent's  intestate  or  of  his  estate,  and 
respondent  having  shown  the  collection  was  made  under  cir- 
cumstances which  amounted  to  placing  the  payers  under 
duress,  the  burden  of  evidence,  as  distinguished  from  burden 
of  proof  (16  Cyc,  pp.  926  and  932),  was  on  appellant  to 
show  it  did  not  collect  more  than  thereafter  became  due  to 
it.  In  other  words,  the  amount  it  .expended  which  was  justly 
chargeable  to  intestate's,  estate  was  an  offset  against  re- 
spondent's claim  for  money  paid  under  duress. 

As  above  indicated,  the  evidence  does  not  show  what  ex- 
penditures were  made  by  appellant,  to  the  repayment  of 
which  respondent  should  contribute.  It  is  admitted  in  the 
complaint  that  twenty-five  cents  per  miner's  inch  of  water 
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each  year  is  a  reasonable  charge  to  be  allowed  to  appellant, 
and  respondent  has  not  appealed  from  the  allowance  of 
double  that  amount.  If  error  was  committed  by  allowing 
more  than  the  pleadings  and  evidenc^e  justified,  no  injury 
has  thereby  resulted  to  appellant. 

The  judgment  is  affirmed,  with  costs  to  respondent 

Bice,  J.,  concurs. 

BUDQE,  J.,  Concurring  Specially. — This  is  an  action  to 
recover  certain  sums  paid  by  respondent  to  appellant  as 
maintenance  charges  for  the  years  1912,  1913  and  1914.  The 
theory  upon  which  respondent  bases  his  right  to  recover  is 
that  the  charges  were  in  excess  of  what  was  lawfully  due, 
that  they  were  paid  under  compulsion,  or  duress,  and  there- 
fore involuntarily  and  over  respondent's  protest. 

Appellant's  contentions  are,  first,  that  the  charges  for 
maintenance  were  lawful  and  proper;  second,  even  though 
it  be  conceded  that  the  sums  exacted  were  too  high,  the 
payment  was  made  with  a  full  knowledge  of  all  the  facts 
and  at  a  time  when  respondent  was  possessed  of  an  adequate 
legal  remedy  by  injunction  or  writ  of  mandate,  and  that 
payment  under  such  circumstances  is  voluntary  and  not  re- 
coverable. 

The  first  contention  of  appellant  is  rendered  nugatory  by 
the  recent  decision  of  this  court  in  Nampa  cfe  Meridian  Irr. 
Disi.  V.  Ma^viUe,  31  Ida.  397,  173  Pac.  113,  which  limits  re- 
spondent's liability  for  contribution  to  the  cost  of  mainte- 
nance and  delivery  to  the  amount  which  would  have  been  re- 
quired for  that  purpose  under  the  original  Morris  canal, 
which,  though  physically  merged  in  the  enlarged  system,  in* 
contemplation  of  law  still  exists  as  a  separate  entity. 

As  to  appellant's  second  contention,  that  the  payments  were 
made  with  a  full  knowledge  of  all  of  the  facts  at  a  time  con- 
current with  the  existence  of  an  adequate  legal  remedy,  and 
were  for  that  reason  voluntary,  I  concur  with  the  view 
expressed  in  the  majority  opinion  that  the  extreme  and  im- 
mediate necessity  for  water  for  crops  during  the  irrigation 
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season  rendered  the  remedies,  legal  or  equitable,  available 
to  respondent  inadequate,  and  justified  holding,  as  a  matter 
of  law  that  the  payments  were  made  under  such  coercion 
and  compulsion  as  to  amount  to  duress  or  oppression,  and 
were  therefore  involuntary.  To  the  cases  cited  in  the  ma- 
jority opinion  on  this  point  I  think  should  be  added:  First 
Nat.  Bank  of  David  City  v.  Sargeant,  65  Neb.  594,  91  N.  W. 
595,  59  L.  R.  A.  296. 

Respondent  having  shown  these  facts,  and  that  a  greater 
amount  was  paid  than  was  or  would  become  lawfully  due, 
made  out  a  prima  facie  case  which  appellant  has  failed  to 
meet  or  overcome  by  any  evidence,  and  the  judgment  should 
be  affirmed* 


(July  1,  1920.) 


G.  A.  BERQH  and  JENNIE  BERGH,  Appellants,  v.  C.  E. 
PENNINGTON  et  al.,  Respondents. 

[191  Pac.  204.] 

Appeal  and  Ereob—Dismissal  op  Appbal — ^Regokd-^on  Appkai.. 

1.  Failure  to  serve  notice  of  appeal  upon  a  party  whose  in- 
terest wiU  not  be  adversely  affected  by  a  modification  of  tbe 
judgment  is  not  ground  for  dismissal  of  the  appeaL 

2.  Where  appellants  do  not  show  that  the  failure  of  the  re- 
porter to  lodge  his  transcript  with  the  clerk  of  the  court  below 
within  the  time  granted  by  the  trial  judge  is  without  fault  on 
their  ^part,  the  trial  judge  should  refuse  to  settle  the  same,  and 
even  though  settled  by  the  trial  judge,  the  transcript  will,  upon 
motion,  be  stricken  from  the  record  on  appeal. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Owyhee  County.  Hon.  Ed.  L.  Bryan,  Presid- 
ing Judge. 

Motion  to  strike  reporter's  transcript  from  the  record,  and 
to  dismiss  appeal.  Motion  to  strike  granted.  Motion  to 
dismiss  denied. 
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S.  T.  Schreiber  and  P.  E.  Cavaney,  for  Appellants. 

Ira  E.  Barber,  Howard  Davidson,  Hawley  &  Hawley,  and 
0.  W.  Worthwine,  for  Respondents, 

Counsel  file  no  bf iefs. 

BICE,  J. — ^In  this  action  the  respondents  moved  to  dis- 
miss the  appeal  and  to  strike  the  reporter's  transcript  from 
the  files. 

An  action  was  instituted  by  G.  A.  Bergh  to  quiet  title  to 
certain  mining  claims,  situated  in  Owyhee  county,  against 
respondents  Pennington,  Barber  and  Burke.  After  that  ac- 
tion was  commenced  the  Murphy  Lumber  Company  insti- 
tuted an  action  to  foreclose  a  trust  deed,  in  the  nature  of 
a  mortgage,  given  by  the  Bergh  Mining  and  Milling  Com- 
pany to  respondent  Barber,  as  trustee.  At  the  time  the 
actions  were  instituted  the  charter  of  the  Bergh  Mining  and 
Milling  Company  had  been  forfeited  under  the  statute,  and 
G.  A.  Bergh,  Jennie  Bergh,  Charlotte  Bergh,  Frank  A. 
Bayley  and  W.  W.  Phillips  were  made  parties  defendant  as 
trustees  of  the  Bergh  Mining  and  Milling  Company. 

Complaints  in  intervention  and  cross-complaints  were  filed 
by  the  other  beneficiaries  under  the  trust  deed  joining  in 
the  application  for  the  foreclosure  of  the  trust  deed  and 
praying  for  a  distribution  of  the  proceeds  to  be  derived  from 
the  sale  of  the  property  therein  described.  G.  A.  Bergh, 
Jennie  Bergh  and  Charlotte  Bergh,  as  such  trustees,  failed 
to  answer  the  complaint  of  the  Murphy  Lumber  Company, 
and  the  various  cross-complaints  and  ctomplaints  in  interven- 
tion within  the  time  prescribed  by  law  and  the  order  of  the 
court,  and  their  default  for  failure  to  answer  was  entered. 
Thereafter,  upon  stipulation  in  open  court,  an  order  was 
entered  consolidating  the  two  causes  for  all  purposes  as  one 
cause,  including  appeal. 

The  decree  entered  in  the  consolidated  action  recited  that 
all  parties  appeared  by  their  respective  counsel,  save  and 
except  the  defendants  G.  A.  Bergh,  Jennie  Bergh,   Char- 
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lotte  Bergh,  Prank  A.  Bayley  and  W.  W.  Phillips,  as  trns- 
tecs  of  Bergh  Mining  and  Milling  Company,  a  corporation, 
and  that  the  defaults  of  such  defendants  as  such  trustees 
had  been  duly  entered  before  trial. 

The  decree  of  the  court  was  to  the  effect  that  G.  A.  Bergh 
and  Jennie  Bergh,  plaintiffs  in  the  original  action,  take  noth- 
ing by  their  action,  and  that  they  have  no  interest  in  the 
property  which  is  the  subject  of  the  suit;  that  the  Bergh 
Mining  and  Milling  Company  is  the  owner  and  holder  of 
the  title  to  said  property,  subject  only  to  the  trust  in  favor 
of  the  creditors  secfured  by  the  trust  deed,  and  after  ordering 
the  sale  of  the  property  under  the  trust  deed  and  the  pay- 
ment of  the  creditors  secured  thereby,  ordered  **that  after 
disbursing  such  funds  as  aforesaid,  the  said  Ira  E.  Barber, 
as  such  trustee,  shall  pay  or  cause  to  be  paid  any  residue  of 
said  purchase  price  into  his  hands  coming  to  the  said  trus- 
tees of  the  Bergh  Mining  and  Milling  Company,  to  the 
use  and  benefit  of  the  stockholders  of  said  company.*'  G.  A. 
Bergh  and  Jennie  Bergh  have  appealed  from  the  whole  of 
the  said  judgment. 

The  only  one  of  the  trustees  for  the  Bergh  Mining  and 
Milling  Company  served  with  notice  of  appeal  was  Phillips. 
It  is  contended  that  the  other  trustees  of  the  defunct  corpo- 
ration are  adverse  parties  to  the  appeal,  and  not  having 
been  served  with  notice  thereof,  the  appeal  must  be  dismissed. 

We  are  unable  to  find  in  the  pleadings,  which  are  volumi- 
nous, that  the  appellants  have  set  up  any  daim  adverse  to  the 
Bergh  Mining  and  Milling  Company.  Should  the  judgment 
be  reversed  or  modified  upon  this  appeal,  we  are  unable  to 
see  how  the  interest  of  the  Bergh  Mining  and  Milling  Com- 
pany would  be  affected  prejudicially.  The  corporation  has 
not  been  called  upon  to  defend  against  tfny  claim  of  appel- 
lants, and  a  reversal  or  modification  of  the  decree  appealed 
from  could  not  affect  in  any  manner  its  interest  in  the  prop- 
erty involved  in  the  action. 

In  the  case  of  Holt  v.  Em/pey,  32  Ida.  106,  178  Pac.  703, 
it  is  said  that:  ** Adverse  party  means  any  party  who  would 
be  prejudicially  affected  by  a  modification  or  reversal  of  the 
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judgment  or  order  appealed  from."  The  motion  to  dismiss 
will  be  denied. 

The  motion  to  strike  the  reporter's  transcript  of  the  tes- 
timony is  based  upon  the  ground,  among  others,  that  no 
order  of  the  trial  court  was  secured  extending  the  time  for 
the  preparation  of  said  transcript  beyond  August  1,  1918, 
and  that  said  reporter's  transcript  was  not  lodged  until  No- 
vember 22,  1918. 

Appellants  do  not  appear  to  have  made  any  showing  to 
the  trial  court  as  a  reason  why  it  should  have  pettled  the 
transcript  notwithstanding  the  fact  that  it  was  not  lodged 
within  the  time  granted. 

Seasonable  and  proper  objection  having  been  made  to  the 
trial  court  to  the  settlement  of  the  transcript  upon  the 
grounds  stated,  it  should  have  refused  to  settle  the  same. 
(Bobinson  v.  8i.  Maries  Lumber  Co.,  32  Ida.  651,  186  Pac. 
923.) 

Both  appellants  and  respondents  have  filed  affidavits  in 
this  court  in  support  of,  and  in  opposition  to,  the  motion  to 
strike  the  transcript.  The  showing  should  have  been  made 
to  the  court  below  in  opposition  to  and  support  of  the  objec- 
tions to  the  settlement  of  the  transcript.  However,  it  ap- 
pears that  the  failure  of  the  stenographer  to  prepare  and 
lodge  the  transcript  within  the  time  granted  by  the  order 
of  the  trial  court  was  due  to  the  failure  of  appellants  to 
pay  the  estimated  fees  to  the  reporter  for  the  preparation 
thereof. 

One  of  the  attorneys  for  appellants  was  notified  of  this 
fact  by  the  court  reporter,  and  also  that  the  reporter  would 
make  no  further  effort  to  secure  an  extension  of  time.  The 
other  attorney  for  appellant  states  in  his  affidavit  that  he 
was  laboring  under  the  impression  at  all  times  that  said  re- 
porter would  give  said  appellant  ample  time  to  procure 
said  fees  before  he  would  complete  and  lodge  said  transcript. 

These  affidavits  are  wholly  insufficient  to  show  that  the 
failure  to  procure  an  extension  of  time  for  the  reporter  to 
prepare  and  lodge  his  transcript,  and  the  failure  of  the  re- 
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porter  to  lodge  his  transcript  within  the  time  granted,  was 
without  fault  on  the  part  of  appellants. 

The  statute  requires  the  reporter  to  lodge  his  transcript 
of  the  testimony  within  the  time  granted  by  the  trial  court. 
The  courts  have  no  authority  to  disregard  this  statute  or  to 
consider  a  transcript  lodged  in  violation  of  its  terms,  if 
failure  to  lodge  it  in  time  is  due  to  the  fault  of  appellant, 
unless  the  requirements  of  the  statute  are  waived  by  re- 
spondent. 

The  order  of  the  trial  judge  in  settling,  or  refusing  to 
settle,  the  transcript  may  be  a  special  order  made  after  final 
judgment  and  appealable  under  C.  S.,  sec.  7152.  We  are 
satisfied,  however,  that  the  remedy  by  appeal,  if  such  remedy 
there  be,  is  not  exclusive.  The  court  has  power  to  deal  with 
defects  apparent  upon  the  face  of  the  record  and  may  take 
such  action  as  is  proper  upon  motion  of  one  of  the  parties, 
or,  in  proper  cases,  upon  its  own  motion. 

Counsel  for  respondents  have  also  moved  this  court  to  set 
aside  and  cancel  a  certain  order  made  by  one  of  the  justices 
thereof  upon  the  sixth  day  of  December,  1918,  wherein  the 
time  was  extended  for  filing  the  record  until  July  1,  1919, 
upon  the  ground  (1)  that  said  order  was  not  secured  until 
after  the  expiration  of  six  months  after  the  appeal  was 
perfected,  and  (2)  that  the  appellants  had  not  used  dili- 
gence in  causing  the  record  upon  appeal  to  be  lodged  in 
this  court,  for  the  reason  that  they  had  not  paid  the  reporter 
and  clerk  of  the  trial  court  the  fees  due  them.  The  re- 
porter's transcript  was  not  settled  until  January  6,  1919, 
and  the  record  was  filed  in  this  court  within  sixty  days 
thereafter.  The  order  extending  the  time  was  unnecessary. 
Respondents  have  not  moved  to  strike  the  entire  record  be- 
cause not  filed  within  six  months  after  the  perfection  of  the 
appeal  without  a  sufficient  showing  of  due  diligence. 

The  motion  to  strike  the  reporter's  transcript  from  the 
files  will  be  granted,  and  it  is  so  ordered. 

Morgan,  C.  J.,  and  Budge,  J.,  concur. 
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(July  1,  1920.) 

STATE,  Respondent,  v.  W.  J.  GRIMMETT,  Appellant. 

[1»3  Pac.  380.] 

CuMiNAL  Law  —  Evidence  of  Unbecorded  Brands  —  Constitutional 
Law — PowEB  of  Legislature  to  Deglabe  What  Shall  be  Prima 
Facie  Proof— Accomplice. 

1.  Parol  evidence  of  an  unrecorded  brand  npon  an  animal  may 
be  introduced  for  purposes  of  identification,  but  not  for  the^  pur- 
pose of  proving  ownership  by  brand. 

2.  The  power  of  the  legislature  to  enact  that  proof  of  a 
given  fact  shall  be  prima  facie  evidence  of  another  fact  is  Umited 
by  the  rule  that  there  must  be  some  rational  connection  between 
the  fact  proved  and  the  ultimate  fact  presumed,  and,  in  criminal 
eases,  that  the  evidence  shall  not  be  deemed  conclusive. 

3.  An  instruction  that  failure  to  retain  in  one's  possession  for 
thirty  days  the  hides  taken  off  of  any  cattle  slaughtered  by  him 
18  prima  facie  evidence  of  the  commission  by  such  person  of  the 
crime  of  grand  larceny  as  to  the  cattle  so  slaughtered  is  error, 
since  it  permits  a  conviction  of  the  crime  of  grand  larceny  with- 
out any  proof  of  the  corpus  delicti.  , 

4.  An  accomplice  is  a  person  concerned  in  the  commission  of 
a  crime,  whether  he  directly  participates  in  the  commission  of  the 
act  constituting  the  offense  or  aids  and  abets  in  its  commission, 
or,  not  being  present,  has  advised  or  encouraged  its  commission. 

5.  An  accessory  after  the  fact  is  not  an  accomplice  in  the 
commission  of  a  crime. 

APPEAL  from  the  District  Court  of  the  Seventh  Judi- 
cial District,  for  Washington  County.  Hon.  Carl  A.  Davis, 
Presiding  Judge. 

From  a  conviction  of  the  crime  of  grand  larceny,  defend- 
ant appeals.    Reversed  and  remanded. 

Ed.  R.  Coulter  and  Perky  &  Brinck,  for  Appellant. 

There  is  a  distinction  between  acts  which  may  by  statute 
be  made   prima  facie   evidence   of  certain  facts  and   acts 

3.  For  cases  on  question  of  proof  of  corpus  delicti  in  larceny  by 
circumstantial  evidence,  see  note  in  16  Ann.  Oaa.  1214. 
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which  cannot  be  given  such  effect  without  denying  a  de- 
fendant the  due  proceas  of  law.  {Vogkt  v.  State,  124  Ind. 
358,  24  N.  E.  680;  State  v.  Divine,  98  N.  C.  778,  48  S.  E. 
477;  People  v.  Cannon,  139  N.  Y.  32,  36  Am.  St.  668,  34 
N.  E.  759.) 

"As  to  the  presumptions,  of  course  the  legislature  may 
go  a  good  way  in  raising  one  or  changing  the  burden  of 
proof,  but  there  are  limits.  It  is  essential  that  there  shall 
be  some  rational  connection  between  the  fact  proved  and 
the  ultimate  fact  presumed,  and  that  the  inference  of  one 
fact  from  proof  of  another  shall  not  be  so  unreasonable  as 
to  be  a  purely  arbitrary  mandate."  (McFarland  v.  Ameri- 
can Sugar  Refining  Co.,  241  U.  S.  79,  86,  36  Sup.  Ct.  498, 
60  L.  ed.  899,  see,  also,  Rose's  U.  S.  Notes;  State  v.  Griffin, 
154  N.  C.  611,  70  S.  E.  292.) 

The  word  "accomplice"  includes  all  particeps  crinUrUs, 
whether  they  are  considered  in  strict  legal  propriety  as 
principals  in  the  first  or  second  degree  or  merely  as  acces- 
sories before  or  after  the  fact.  (Cross  v.  People,  47  111. 
152,  95  Am.  Dec.  474;  In  re  Rowe,  77  Fed.  161,  23  C.  C.  A. 
103;  Polk  V.  State,  36  Ark.  117;  Johnson  v.  State,  58  Tex. 
Cr.  244,  125  S.  W.  16;  Hudspeth  v.  State,  50  Ark.  534,  9 
S.  W.  1 ;  Moynahan  v.  People,  63  Colo.  433,  167  Pac.  1175 ; 
Jones  V.  State,  59  Tex.  Cr.  559,  129  S.  W.  1118;  Newton  v. 
State,  62  Tex.  Cr.  622,  138  S.  W.  708;  Stevens  v.  State, 
111  Ark.  299,  163  S.  W.  778.) 

T.  A.  Walters,  Former  Attorney  General,  R.  L.  Black, 
Attorney  General,  James  L.  Boone,  Assistant,  and  Q^o. 
Donart,  Prosecuting  Attorney,  for  Respondent. 

The  instruction  as  to  disposal  of  hide  was  proper  and  the 
statute  is  constitutional.  (Logan  dk  Bryan  v.  Postal  Tel.  cfe 
Cable  Co.,  157  Fed.  570;  In  re  Sing  Lee,  54  Fed.  334; 
Robertson  v.  People,  20  Colo.  279,  38  Pac  326;  State  v. 
Cunningham,  25  Conn.  195 ;  State  v.  Beach,  147  Ind.  74,  46 
N.  E.  145,  36  L.  R.  A.  179 ;  State  v.  Sheppard,  64  Kan.  451, 
67  Pac.  870;  Meeker  v.  Lehigh  Valley  R.  Co.,  236  U.  S.  412, 
Ann.  Cas.  1916B,  691,  35  Sup.  Ct.  328,  59  L.  ed  644,  see. 
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also,  Eose's  XJ.  S.  Notes;  State  v.  Converse,  40  Utah,  72,  119 
Pac.  1030;  Luria  v.  United  States,  231  U.  S.  9,  34  Sup.  Ct. 
10,  58  L.  ed.  101,  see,  also,  Rose's  U.  S.  Notes;  United 
States  V.  Yee  Fing,  222  Fed.  154.) 

An  accessory  after  the  fact  k  not  an  accomplice.  (State 
V.  Roberts,  15  Or.  187,  13  Pac.  896;  State  v.  Grant,  26  Ida. 
189,  140  Pac.  959;  State  v,  Altwatter,  29  Ida.  107,  157  Pac. 
256;  State  v.  Edlwnd,  81  Or.  614,  160  Pac.  534;  Levering 
V.  Commonwealth,  132  Ky.  666,  136  Am.  St.  192,  19  Ann. 
Cas.  140,  117  S.  W.  253;  People  v,  Colliim,  122  Cal.  186,  54 
Pac.  589;  People  v.  Bunkers,  2  Cal.  App.  197,  84  Fac.  364, 
370;  State  v.  Phillips,  18  S.  D.  1,  5  Ann.  Cas.  760,  98  N.  W. 
171.) 

**The  phrase  'prima  facie  evidence,'  as  used  in  the  stat- 
ute, is  such  evidence  as  in  the  judgment  of  the  law  is  suffi- 
cient to  establish  the  unlawful  intent,  and  if  it  be  credited 
by  the  jury,  it  is  sufficient  for  that  purpose,  unless  re- 
butted or  the  contrary  proved;  yet  it  does  not  make  it 
obligatory  on  the  jury,  to  convict  after  the  presentation  of 
such  proof,  but  such  evidence  is  competent  and  sufficient  to 
justify  a  jury  in  finding  the  defendant  guilty,  provided  it 
does  in  effect  satisfy  them  of  his  guilt  beyond  a  reasonable 
doubt."  {Setters  v.  State,  11  Okl.  Cr.  588,  149  Pac.  1071; 
Commonwealth  v.  Kimball,  24  Pick.  (Mass.)  366;  Wilson  v. 
State,  11  Okl.  Cr.  510,  148  Pac  823;  Caffee  v.  State,  11 
Okl.  Cr.  485,  148  Pac.  680;  Oriffln  v.  State,  142  Ga.  636, 
Ann.  Cas.  1916C,  80,  83  S.  E.  540,  L.  R.  A.  1915C,  716.) 

''There  can  be  no  serious  doubt  of  the  power  of  the  legis- 
lature to  change  the  rules  of  evidence  and  to  prescribe  dif- 
ferent rules  in  different  classes  of  cases  subject  ta  well- 
defined  limitations.  Laws  which  prescribe  the  evidential 
force  of  certain  facts  by  enacting  that  upon  proof  of  such 
facts  a  given  presumption  shall  arise,  or  which  determine 
what  facts  shall  constitute  a  prima  facie  case  against  the 
accused  casting  the  burden  of  proof  upon  him  of  disproving 
or  rebutting  the  presumption,  are  not  generally  regarded  as 
unconstitutional,  even  though  they  may  destroy  the  pre- 
sumption of  innocence."     {State  v.  Barrett,  138  N.  C.  630,50 
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S.  B.  506,  1  L.  E.  A.,  N.  S.,  626;  Wigmore,  Bv:,  sec.  1354; 
Faith  V.  State,  32  Tex.  373;  State  v.  Kyle,  14  Wash.  550, 
551,  45  Pac.  147;  State  v.  Anderson,  5  Wash.  350,  31  Pae. 
969;  State  v.  Lawson,  40  Wash.  455,  82  Pac.  750.) 

RICB,  J. — The  appellant  was  convicted  of  the  crime  of 
grand  larceny  of  a  certain  cow,  and  appeals  from  the 
judgment. 

It  is  contended  by  appellant  that  the  court  erred  in  per- 
mitting evidence  to  be  introduced  relative  to  an  unrecorded 
brand  upon  the  cow. 

C.  S.,  sec.  1920,  provides:  **A11  brands,  earmarks  and  ear- 
tags  shall  be  recorded  with  the  department  of  agriculture. 
No  evidence  of  ownership  of  stock  by  brand,  earmark  or 
eartag  shall  be  permitted  in  any  court  of  this  state  unless 
the  brand  or  earmark  or  eartag  be  recorded  as  provided  in 
this  article.*' 

C.  S.,  sec.  1927,  provides:  "In  all  suits  at  law  or  in 
equity,  or  in  any  criminal  proceedings  when  the  title  or 
right  of  possession  is  involved,  the  brand,  earmark  or  ear- 
tag  of  any  animal  shall  be  prima  facie  evidence  that  the 
animal  belongs  to  the  owner  or  owners  of  the  brand,  ear- 
mark or  eartag,  and  that  such  owner  is  entitled  to  the  pos- 
session of  said  animal  at  the  time  of  the  action:  Provided, 
That  such  brand,  earmark  or  eartag  has  been  duly  recorded 
as  provided  by  law.  Proof  of  the  right  of  any  person  to 
use  such  brand,  earmark  or  eartag  shall  be  made  by  the 
copy  of  the  record  of  same,  certified  to  by  the  department 
of  agriculture  in  accordance  with  the  provisions  of  this 
article,  or  the  original  certificate  issued  to  him  by  the  de- 
partment. Parol  evidence  shall  be  inadmissible  to  prove 
the  ownership  of  a  brand,  earmark  or  eartag." 

The  evidence  complained  of  was  not  introduced  for  the 
purpose  of  proving  ownership  by  brand,  but  as  a  matter  of 
identification.  There  is  nothing  in  the  statute  to  prevent 
the  introduction  of  evidence  of  an  unrecorded  brand  for 
such  purposes.  {State  v.  Henderson,  72  Or.  201,  143  Pac. 
627.) 
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Formerly,  the  statute  forbade  the  use  of  evidence  of  an 
unrecorded  brand,  earmark  or  eartag  for  purposes  of  identi- 
fication. (E.  C,  sec.  1228.)  But  by  the  amendment  con- 
tained in  1913  Sess.  Laws,  chap.  171,  p.  543,  the  prohibition 
against  the  use  of  such  evidence  for  purposes  of  identifica- 
tion was  omitted  from  the  section. 

The  respondent  requested  the  court  to  instruct  the  jury 
as  follows: 

''You  are  instructed  that  if  you  find  from  the  evidence 
that  the  defendant  slaughtered  the  animal  mentioned  in 
the  information,  or  caused  or  procured  the  same  to  be 
slaughtered,  within  three  years  preceding  the  date  of  filing 
the  information  in  this  case  and  failed  to  retain  in  his  pos- 
session the  hide  taken  off  such  animal,  with  the  ears 
attached  thereto,  without  any  alterations  of  the  marks  on 
the  same  and  without  any  disfiguration  of  the  brand  on  the 
hide,  for  a  period  of  thirty  days  after  the  animal  was 
slaughtered  or  killed,  but  on  the  other  hand  did  sell  or  dis- 
pose of  the  hide,  or  cause  the  same  to  be  sold  or  disposed 
of  within  thirty  days  after  the  animal  was  slaughtered  or 
killed,  or  did  disfigure  the  brand  on  the  slaughtered  animal 
such  act  and  omission  on  the  part  of  the  defendant  is  prima 
fade  evidence  of  grand  larceny." 

The  trial  judge  noted  that,  this  requested  instruction'  was 
denied  because  the  law  was  given  in  the  words  of  the  stat- 
ute (C.  S.,  sec.  1948),  and  instructed  the  jury  as  follows: 

'*Any  person  who  at  any  time  slaughters  or  kills  any 
cattle  must  retain  in  his  possession  the  hide  taken  off  such 
cattle  with  the  ears  attached  thereto  without  any  altera- 
tion of  the  marks  on  the  same,  or  any  disfigurement  of  the 
brand,  for  the  period  of  thirty  days  after  such  cattle  have 
been  slaughtered  or  killed.  Proof  of  the  failure  of  any 
person  to  comply  with  the  foregoing  provisions  of  this  law 
shall  be  prima  facie  evidence  of  the  commission,  by  the  per- 
son so  failing  to  comply  therewith,  of  the  crime  of  grand 
larceny  as  to  the  cattle  so  slaughtered  or  killed." 

No  exception  was  taken  to  the  instruction  as  given,  but 
having  been  given  substantially  as  requested  by  the  state. 
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we  think  it  is  deemed  excepted  to  within  the  meaning  of 
C.  S.,  sec.  9012. 

This  instruction  is  attacked  upon  the  ground  that  the  law 
is  unconstitutional. 

In  State  v.  Dunn,  13  Ida.  9,  88  Pac.  235,  referring 
to  the  power  of  the  legislature  to  enact  laws  governing 
the  admission  and  effect  of  evidence  in  the  courts,  this  lan- 
guage is  used: 

'*The  subject  is  one  over  which  they  [the  legislature] 
have  plenary  power.  They  might  declare  that  any  partic- 
ular class  of  evidence  shall  be  inadmissible  to  establish  any 
particular  fact  or  issue.  They  may  prescribe  the  modes  of 
proof  and  the  manner  of  making  proof,  and  the  effect  such 
proof  shall  have  in  the  courts.'* 

The  power  of  the  legislature  in  this  respect,  however,  is 
subject  to  certain  limitations.  One  of  the  limitations  is 
stated  as  follows  in  the  case  of  McFarland  v.  American 
Sugar  Refining  Co.,  241  U.  S.  79,  36  Sup.  Ct.  498,  60  L.  ed. 
899,  see,  also,  Rose's  U.  S.  Notes: 

^'It  is  essential  that  there  shall  be  some  rational  connec- 
tion between  the  fact  proved  and  the  ultimate  fact  pre- 
sumed, and  that  the  inference  of  one  fact  from  proof  of 
another  shall  not  be  so  unreasonable  as  to  be  a  purely  arbi- 
trary mandate."  (See,  also,  Mobile  J.  &  K.  C.  R.  Co.  v. 
Turnipseed,  219  U.  S.  35,  Ann.  Cas.  1912A,  463,  31  Sup. 
Ct.  136,  55  L.  ed.  78,  32  L.  E.  A.,  N.  S.,  226,. see,  also, 
Rose's  U.  S.  Notes.) 

A  case  often  cited  is  Commonwealth  v,  WHliams,  6  Gray 
(Mass.),  1.  The  principle  underlying  this  case  is  ex- 
pounded in  In  re  Opinion  of  Justices,  208  Mass.  619,  94 
N.  E.  1044,  34  L.  R.  A.,  N.  S.,  771,  as  follows: 

**  There  are  many  statutes  in  which  the  legislature  has 
enacted  that  the  existence  of  a  fact  which  ordinarily  created 
a  strong  probability  of  the  commission  of  an  offense  shall 
be  prima  facie  evidence  of  guilt,  and  such  statutes  have 
been  held  constitutional."  (See  People  v.  Cannon,  139 
N.  Y.  32;  36  Am.  St.  668,  34  N.  E.  759;  United  States  v. 
Yee  Fing,  222  Fed.  154;  Robertson  v.  People,  20  Colo.  279, 
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38  Pac.  326;  Luria  v.  United  States,  231  U.  S.  9,  34  Sup. 
Ct.  10,  58  L.  ed.  101 ;  Meeker  v.  Lehigh  Valley  E.  Co.,  236 
U.  S.  412,  Ann.  Gas.  1916B,  691,  and  note,  35  Sup.  Ct.  328, 
59  L.  ed.  644,  see,  also,  Rose's  U.  S.  Notes.)  /  } 

So  long  as  the  evidence  is  of  itself  material  and  relevant,  ■. 
the  statute  may  make  it  prima  facie  proof  of  the  ultimate  I 
fact  which  it  tends  to  establish,   and  may  thus  shift  the  ' 
burden  of  evidence.    Where,  however,  there  is  no  connec- 
tion or  rational  relationship  between  the  fact  proved  and 
the  ultimate  fact  to  be  presumed,  such  a  statute  shifts  the 
burden  of  proof,  and  in  a  criminal  case  deprives  the  defend-  / 
ant  of  the  protection  of  his  constitutional  guaranties. 

In  the  case  of  State  v.  Qriffin,  154  N.  G.  611,  70  S.  E. 
292,  it  is  said: 

''It  is  a  part  of  the  organic  law  of  this  state  that  there 
shall  be  no  imprisonment  for  debt  except  in  case  of  fraud. 
The  bald  fact  that  a  person  contracted  a  debt  and  promised 
to  pay  it  in  work,  standing  alone,  does  not  justify  a  pre- 
sumption of  fraud  in  contracting  the  original  debt,  any 
more  thtCn  it  would  if  he  had  promised  to  pay  it  in  money. 
It  is  beyond  the  power  of  the  legislature  to  create  such  a 
rule  of  evidence  and  enforce  it  in  the  state's  own  courts. 
It  is  but  an  arbitrary  mandate,  there  being  no  rational  con- 
nection, tending  to  prove  fraud,  between  the  fact  proved 
and  the  ultimate  fact  presumed.  Such  an  arbitrary  rule 
of  evidence  takes  away  from  the  defendant  his  constitu- 
tional rights  and  interferes  with  his  guaranteed  equality 
before  the  law;  and,  as  the  supreme  court  of  the  United 
States  says,  'violates  those  fundamental  rights  and  immu- 
table principles  of  justice  which  are  embraced  within  the 
conception  of  due  process  of  law.'  {Barley  v,  Alabama,  219 
U.  S.  219,  31  Sup.  Ct.  145,  55  L.  ed.  191,  see,  also.  Hose's 
U.  S.  Notes.)  Mr.  Justice  Hughes,  who  delivered  the  opin- 
ion of  the  court,  further  says:  *It  is  apparent  that  a  con- 
stitutional prohibition  cannot  be  transgressed  indirectly  by 
the  creation  of  a  statutory  presumption  any  more  than  it 
can  be  violated  by  direct  enactment.    The  power  to  create 
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presumptions  is  not  a  means  of  escape  from  the  constitu- 
tional restrictions.'  " 

The  act  of  a  person  in  disposing  of  the  hide  of  an  animal 
within  thirty  days  after  it  has  been  slaughtered  by  him  is 
an  act  innocent  in  itself,  except  as  made  otherwise  by  stat- 
ute.   It  may  be  necessary  in  the  face  of  a  falling  market  in 
order  to  prevent  financial  loss.     It  does  not  tend  to  prove 
that  the  animal  slaughtered  belonged  to  someone  else,   pr 
that  it  had  been  stolen.    If  the  statute  had  referred  only 
to  alteration  of  the  brands  upon  the  hide,  or  the  defacement 
of  other  marks  thereon,   possibly   there   might   have   been 
some  connection  between  the  act  and  the  fact  to  be  pre- 
j  sumed.    But  the  statute  goes  further,  and  declares  that  the 
mere  fact  of  failing  to  retain  possession  of  a  hide  from  a 
slaughtered  animal  for  thirty  days  is  prima  facie  proof  of 
grand  larceny.    Under  this  statute  one  could  be  convicted 
without  any  evidence  that  any.  cattle  of  any  description  had 
j.    been  stolen  from  any  person.    The  instruction,  if  followed 
!     by  the  jury,  relieved  the  state  from  the  necessity  of  offering 
any  evidence  of  the  corpus  delicti.    It  deprived  the  defend- 
;    ant  of  the  benefit  of  any  presumption  of  innocence,  and  re- 
l    quired  him  to  take  the  burden,  not  only  of  proving  his  own 
1   innocence,  but  perhaps  of  proving  that  the  crime  had  not 
been  committed. 

The  court  properly  instructed  the  jury  in  the  language  of 
C.  S.,  sec.  8957,  as  follows: 

''A  conviction  cannot  be  had  on  the  testimony  of  an 
accomplice,  unless  he  iar  corroborated  by  other  evidence, 
which  in  itself,  and  without  the  aid  of  the  testimony  of  the 
accomplice,  tends  to  connect  the  defendant  with  the  commis- 
sion of  the  offense;  and  the  corroboration  is  not  suflScient, 
if  it  merely  showjs  the  commission  of  the  offense,  or  the  cir- 
cumstances thereof.    ^ 

In  the  present  case  the  only  evidence  of  the  taking  of  the 
cow.  and  the  mutilation  of  the  brand  thereon,  the  killing  of 
the  animal  and  the  disposal  of  the  carcass,  is  found  in  the 
testimony  of  witnesses  Elam  and  Faust.  Elam  is  an  ad- 
mitted accomplice.    Under  the  circumstances  of  this  case 
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the  court  properly  submitted  to  the  jury  the  question  of 
whether  or  not  Faust  was  an  accomplice.  There  is  cor- 
roboration as  to  the  disposal  and  sale  of  a  cowhide  to  wit- 
ness Hetrick  the  day  after  it  is  alleged  the  animal  was  killed 
by  appellant,  but  there  was  no  identification  of  the  hide  sold 
as  that  of  the  cow  alleged  to  have  been  stolen  except  by  the 
witness  Elam.  If  Faust  was  an  accomplice,  there  was  no 
competent  evidence  of  the  felonious  taking  of  the  animal 
by  appellant,  or  tending  to  connect  him  with  the  commis- 
sion of  the  offense,  except  as  to  the  mere  fact  of  the  dis- 
posal of  a  fresh  cowhide  which  was  unidentified  by  com- 
petent evidence.  The  jury  could  have  found  that  Faust 
was  an  accomplice  and  yet,  relying  upon  and  being  mis- 
directed by  the  instruction  complained  of,  could  have  found 
appellant  guilty. 

The  giving  of  the  instruction  was  error. 

Since  the  cause  must  be  remanded  for  a  new  trial,  we 
will  refer  to  one  other  assignment  of  error. 

It  is  claimed  that  the  court  erred  in  giving  the  following 
instruction : 

''A  principal  in  the  commission  of  a  crime,  or  an  acces- 
sory before  the  fact,  would  be  an  accomplice,  but  an  acces- 
sory after  the  fact  would  not  be  considered  an  accomplice. 
Therefore,  the  testimony  of  an  accessory  after  the  fact 
would  not  need  to  be  corroborated,  to  justify  a  conviction, 
and  could  be  considered  as  corroborating  the  testimony  of 
an  accomplice." 

In  this  connection  it  is  claimed  that  the  court  erred  in  re- 
fusing to  give  the  following  instructions  requested  by 
appellant : 

'  "You  are  instructed  that  an  accomplice  means  anyone 
connected  with  the  commission  of  a  crime,  either  as  prin- 
cipal offender  or  any  accessory.  It  includes  all  persons  who 
a^  connected  with  the  crime  or  unlawful  act  or  omission  on 
their  part  transpiring  on  or  before,  at  the  time  of,  or  after 
the  commission  of  the  crime." 

"An  accomplice,  as  the  term  is  used  in  our  statutes  and 
as  meant  in  these  instructions,  is  one  who,  at  any  state  of 
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the  criminal  enterprise,  participated  in  any  degree  in  its 
commission  under  such  circumstances  as  warrant  the  conclu- 
sion that  the  acts  under  consideration  were  knowingly  done 
in  aid  of  an  unlawful  ^iterprise." 

The  latter  instruction  was  modified  somewhat  and  given 
by  the  court. 

The  action  of  the  court  complained  of  was  not  erroneous. 

There  is  no  statutory  definition  of  an  accomplice  in  this 
state.  In  People  v.  Coffey,  161  Cal.  433,  119  Pac.  901,  39 
L.  R.  A.,  N.  S.,  704,  accomplices  are  defined  as  follows: 

''AH  persons  concerned  in  the  commission  of  a  crime, 
whether  they  directly  commit  the  act  constituting  the 
offense,  or  aid  and  abet  in  its  commission,  or,  not  being 
present,  have  advised  and  encouraged  its  eonmiission." 

In  State  v.  Edlund,  81  Or.  614, 160  Pac.  534,  the  following 
definition  is  given: 

''An  accomplice  is  a  responsible  person  whose  wilful 
participation  in  the  commission  of  a  crime,  when  that  fact 
is  established  by  competent  evidence  in  a  court  of  requisite 
jurisdiction,  renders  him  liable  to  a  conviction  of  the 
offense." 

An  accessory  after  the  fact  is  not  an  accomplice.  He 
does  not  become  connected  with  the  crime  until  after  its 
commission.  (State  v.  Slothawer,  56  Mont.  230,  182  Pac. 
270;  State  v.  Cartwrighi  (Iowa),  174  N.  W.  586.) 

The  judgment  is  reversed  and  a  new  trial  ordered. 

•  Morgan,  C.  J.,  concurs. 

BUDGE,  J.,  Concurring  in  Part  and  Dissenting  in  Part. 
As  to  all  points  covered  in  the  majority  opinion  and  not 
hereinafter  dissented  from,  I  concur. 

From  the  record  it  appears  that  on  the  9th  of  October, 
1916,  appellant  and  one  Elam  went  to  a  field  located  on  or 
near  a  stream  known  as  Jenkins  Creek  and  drove  there- 
from a  cow  alleged  to  belong  to  Williams  and  Groom,  part- 
ners. They  took  the  cow  to  appellant's  ranch  and  kept  her 
there  until  the  11th  of  October,  1916,  at  which  time  she  was 
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killed  by  Orimmett  in  the  presence  of  Blam  and  one  Faust. 
Blam  testified  that  the  brand  on  the  cow,  a  figure  **4,"  was 
disfigured  by  appellant  with  a  hot  iron.  Faust  did  not  see 
Grimmett  apply  the  hot  iron  to  the  brand,  but  when  he  got 
into  a  position  where  he  could  see  the  animal  the  hide  was 
still  smoking.  Thereupon  Grimmett,  Elam  and  Faust  re- 
moved the  hide  and  cut  up  the  carcass.  The  next  day  Elam 
and  Faust,  at  Grimmett 's  request,  took  the  hide  and  three- 
quarters  of  the  animal  to  Weiser,  placed  the  same  in  cold 
storage  and  sold  the  hide  to  one  Hetrick,  who,  at  Faust's 
rjquest,  wrote  his  check  payable  to  Grimmett  for  the 
amount  that  he  paid  for  the  hide.  The  hide  was  identified 
by  the  owners  of  the  animal  and  other  witnesses  as  the  one 
taken  from  the  cow  owned  by  "Williams  and  Groom,  which 
Elam  had  testified  was  driven  by  Grimmett  and  himself 
from  the  Jenkins  Creek  field. 

Faust  testified  that  the  cow  was  branded  with  the  figure 
"4"  on  the  left  hip;  on  the  evening  of  October  11th,  at 
Grimmett 's  request  he  helped  butcher  her;  he  and  Elam 
took  three-quarters  of  the  meat  to  town,  put  it  in  cold  stor- 
age, and  sold  the  hide  to  Hetrick. 

Grimmett 's  testimony  upon  examination  was  of  a  very 
unsatisfactory  character. 

I  am  unable  to  concur  with  the  conclusion  reached  in  the 
majority  opinion  that  the  instruction  given  on  the  court's 
own  motion  is  substantially  as  requested  by  the  state,  nor 
with  the  holding  that  it  is  deemed  excepted  to  within  the 
meaning  of  C.  S.,  sec  9012.  The  rule  is  that  instructions 
given  on  the  court's  own  motion  are  not  deemed  excepted 
to,  but  as  to  them,  exceptions  must  be  expressly  saved  in 
the  record.  {People  v.  Walter,  1  Ida.  386;  People  v.  Biles, 
2  Ida.  114,  6  Pac.  120;  People  v.  O'CallagJian,  2  Ida.  156, 
9  Pac.  414;  State  v.  Suttles,  13  Ida.  88,  88  Pac.  238;  State 
V.  Peck,  14  Ida.  712,  95  Pac.  515;  People  v.  Hart,  44  Cal. 
598.)  The  instruction  which  the  state  requested  was  re- 
fused, and  the  only  party  who  can  complain  as  to  it  is  the 
state.  The  instruction  was  not  given,  and  appellant  took 
no  exception  to  the  instruction  which  was  given.    If  the 
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rule  is  a  harsh  one,  the  remedy  lies  with  the  legislature  and 

not  with  this  court. 

The  majority  opinion  holdis  that  C.  S.,  sec.  1948,  in  the 

language  of  which  the  court's  instruction  on  its  own  motion 

was  given,  is  unconstitutional,   apparently   on  the   ground 

that  the  evidence  which  it  seeks  to  make  prima  facie  proof 

of  larceny,  is  not  material  and  relevant,  and  further  on  the 

1    II  ' 

ground  that 

'*  Under  this  statute  one  could  be  convicted  without  any 
evidence  that  any  cattle  of  any  description  had  been  stolen 
from  any  person.  The  instruction,  if  followed  by  the  jury, 
relieved  the  state  from  the  necessity  of  offering  any  evidence 
whatever  of  the  corpus  delicti.^' 

To  my  mind  no  such  interpretation  of  the  statute  is  pos- 
sible. The  statute  does  not  say  that  the  failure  to  retain  the 
hide  for  thirty  days  after  butchering  an  animal  shall  con- 
stitute grand  larc^y.  It  leaves  the  crime  of  grand  larceny 
precisely  as  heretofore  defined  by  our  statutes,  and  it  simply 
makes  this  fact  prima  fade  evidence  that  the  one  so  failing 
to  retain  the  hide  is  guilty  of  grand  larceny  as  to  the  cattle 
so  slaughtered  or  killed. 

In  other  words,  where  the  state  has  properly  charged  the 
defendant  with  the  crime  of  grand  larceny  and  by  competent 
evidence  established  the  fact  that  an  animal  has  been  stolen, 
that  the  hide  from  the  animal  has  been  traced  to  the  posses- 
sion of  the  defendant,  that  the  defendant  ha»  failed  to  retain 
the  hide  in  his  possession  for  a  period  of  thirty  days  after 
the  animal  proven  to  have>.been  stolen  was  slaughtered,  the 
failure  of  the  defendant  to  so  retain  the  hide  in  his  posses- 
sion is  prima  facie  evidence  of  the  commission  by  the  de- 
fendant of  the  crime  of  grand  larceny,  and  shifts  upon  him 
the  burden  of  evidence  to  explain  the  possession.  The  statute 
does  not  deprive  the  defendant  of  any  constitutional  right. 
He  is  only  required,  the  facts  being  peculiarly  within  his 
own  knowledge,  to  explain  the  possession  of  the  hide  taken 
from  the  animal  proved  to  have  been  stolen.  It  is  unneces- 
sary to  interpret  the  statute  to  mean  that  the  failure  to  re- 
tain a  hide  for  thirty  days  would  be  sufficient  evidence  upon 
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which  to  support  a  conviction  of  grand  larceny  in  the  absence 
of  proof  of  the  actual  theft  of  the  animal  from  which  the 
hide  was  taken. 

It  is  the  imperative  duty  of  this  court  to  adopt  the  well- 
known  rule  of  construction  that  if  a  statute  is  upon  one 
construction  in  conflict  with  the  constitution  and  upon  an- 
other is  not,  the  latter  construction,  if  a  fairly  possible  one, 
should  be  adopted,  even  though  it  seems  the  less  natural 
meaning  of  the  terms  employed.  {In  re  Sing  Lee,  54  Fed. 
334,  337.) 

Moreover,  as  was  held  in  the  case  of  Hindman  v,  Oregon 
Short  Line  R.  R.  Co,,  32  Ida.  133,  178  Pac.  837,  it  is  an 
elementary  principle  of  statutory  construction  that  where  a 
statute  is  capable  of  two  interpretations,  the  one  constitu- 
tional and  the  other  unconstitutional,  the  court  should  adopt 
the  construction  which  would  uphold  the  validity  of  the  act, 
for  the  reason  that  it  is  not  to  be  presumed  that  the  legis- 
lature was  attempting  to  enact  an  unconstitutional  law,  but, 
on  the  other  hand,  the  presumption  should  always  obtain 
that  the  legislature  was  seeking  to  enact  a  law  which  would 
be  constitutional,  valid  and  enforceable. 

The  statute  involved  was  passed  expressly  for  the  purpose 
of  prohibiting  the  destruction  of  evidence  of  the  theft  of 
cattle,  and  can  in  no  way  be  so  construed  as  to  result  in 
injury  to  the  rightful  owners  of  animals  slaughtered.  The 
applicability  of  the  statute  involved  can  under  no  circum- 
stances arise  in  the  absence  of  a  theft  of  cattle  and  proof 
of  such  theft. 

This  statute  in  nowise  relieves  the  state  of  the  burden 
which  rests  upon  it  to  state  in  the  information  or  indictment 
every  essential  element  necessary  to  constitute  the  crime  of 
grand  larceny  in  order  to  state  an  offense  under  the  laws 
of  this  state.  Grand  larceny  is,  and  can  be  committed  only, 
of  property  that  belongs  to  someone.  In  order  to  estab- 
lish either  by  pleading  or  proof  the  crime  of  grand  larceny, 
it  must  appear  that  the  property  belonged  to  some  partic- 
ular person ;  that  it  was  taken  from  him  without  his  consent 
and  against  his  will,  and  with  a  felonious  intent  to  steal  it 
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and  deprive  the  owner  permanently  of  its  use.  The  instruc- 
tions of  the  court  fairly  and  fully  cover  this  point,  and  when 
read  in  connection  with  the  other  instructions  given,  the 
instruction  complained  of  is  neither  misleading  nor  an  in- 
correct statement  of  the  law.  It  is  elementary  that  no  one 
instruction  states  all  the  law  of  the  case,  but  that  all  of  the 
instructions  must  be  considered  together,  and  when  taken 
as  a  whole  they  state  the  law  by  which  the  jury  is  to  be  gov- 
erned in  its  application  to  the  facts  of  the  case,  and  the 
court  so  instructed  the  jury.  The  court  gave  the  following 
instruction : 

"The  material  allegations  of  the  information  are:  That 
the  defendant  took  the  animal  described^  in  the  information 
with  the  felonious  intent  to  deprive  the  owner  of  said  animal ; 
that  is,  the  taking  must  have  been  wrongful,  and  without 
right  and  without  excuse,  and  with  the  intent  of  permanently 
depriving  the  owner  of  his  property. 

'*2,  That  at  the  time  of  such  taking  said  animal  was  the 
property  of  S.  K.  Williams  and  Willis  Groom. 

*'3.  That  said  property  was  taken  in  Washington  county, 
state  of  Idaho,  at  or  about  the  time  set  forth  in  the  informa- 
tion." 

The  statute  in  question  does  not  even  purport,  from  any 
rational  interpretation  that  can  be  made  of  it,  to  change 
or  alter  the  material  facts  which  constitute  the  crime  of 
grand  larceny.  The  corpus  delicti  must  be  proved,  and 
while  the  identification  of  the  hide  in  a  particular  case  might 
be  necessary  in  order  to  establish  the  identity  of  the  animal 
owned  by  someone  from  whom  it  had  been  stolen,  the  fact 
that  it  had  not  been  kept  for  thirty  days  as  required  by  this 
statute  does  not  establish  the  crime  of  grand  larceny,  but 
merely  establishes  a  prima  facie  case  that  the  person  who 
butchered  the  animal  and  destroyed  the  hide  was  guilty  of  the 
crime  of  grand  larceny  otherwise  established  by  the  evidence. 
It  does  not  deprive  a  defendant  of  any  constitutional  right  to 
prevent  him  from  destroying  the  evidence  of  crime.  An 
attempt  to  destroy  the  evidence  of  a  crime  which  has  been 
actually  committed  is  some  evidence  that  the  one  so  destroy- 
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ing  it  was  connected  with  the  commission  of  the  crime,  and 
would  be  and  is  relevant  and  material  upon  this  point  inde- 
pendent of  the  existence  of  this  statute.  The  statute  does 
no  more  than  to  prescribe  what  weight  shall  be  given  to  such 
evidence. 

Viewed  in  this  light,  the  statute  in  question  does  no  vio- 
lence to  any  constitutional  right  of  the  defendant,  and  is 
well  within  the  constitutional  authority  to  pass  laws  and 
prescribe  rules  of  evidence  vested  in  the  legislature.  {State 
V.  Adams,  22  Ida.  485,  126  Pac.  401 ;  In  re  Sing  Lee,  supra; 
Logan  and  Bryan  v.  Postal  Tel  &  Cable  Co.,  157  Fed.  570; 
Ng  Choy  Fong  v.  United  States,  245  Fed.  305,  157  C.  C.  A. 
497 ;  State  v.  Beach,  147  Ind.  74, 46  N.  B.  145,  36  L.  R.  A,  179 ; 
GHffin  V.  State,  142  Ga.  636,  Ann.  Cas.  1916C,  80,  83  S.  E. 
540,  L.  K.  A.  1915C,  716,  and  note;  People  v.  Johnson,  288  111. 
442,  123  N.  E.  543,  4  A.  L.  R.  1535,  and  note;  State  v.  Cunr 
ningham,  25  Conn.  195;  Faith  v.  State,  32  Tex.  373;  Rolert- 
son  V.  People,  20  Colo,  279,  38  Pac.  326;  Baltimore  &  0. 
S.  W.  B.  «.  Co.  V.  Tripp,  175  111.  251,  51  N.  E.  833;  Com- 
monwealth  v.  Minor,  88  Ky.  422,  11  S.  W.  472 ;  Learned  & 
Koontz  V.  Texas  &  P.  By,  Co.,  128  La.  430,  54  So,  931; 
Ex  parte  Woodward',  181  Ala.  97,  61  So.  295;  Dees  v.  State, 
16  Ala.  App.  97,  75  So.  645;  6  R.  C.  L.  465,  sec.  461;  Caffee 
V.  State,  11  OU.  Cr.  485,  148  Pac.  680.) 

There  is  no  such  thing  as  larceny  until  some  particular 
property  owned  by  some  particular  individual  has  been  felo- 
niously taken  from  him,  and  this  statute  does  not  seek  to 
alter  that  situation.  To  my  mind  there  is  no  reasonable  jus- 
tification for  the  statement  above  quoted  from  the  majority 
opinion  that  one  could  be  convicted  without  any  evidence 
that  any  cattle  of  any  description  had  been  stolen  from  any 
person,  nor  that  the  instruction,  if  followed,  would  relieve 
the  state  from  the  burden  of  proving  the  corpus  delicti. 

Nor  am  I  in  accord  with  the  statement  in  the  majority 
opinion  that  "the  jury  could  have  found  that  Faust  was 
an  accomplice,  and  yet,  relying  upon  and  being  misdirected 
by  the  instruction  complained  of,  coifld  have  found  apx>ellant 
guilty."    No  such  situation  could  result,  because  the  eowt 
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instructed  the  jury  they  could  not  convict  upon  the  uncor- 
roborated testimony  of  an  accomplice,  and  that  the  testi- 
mony of  one  accomplice  could  not  be  treated  as  corroborative 
of  another  accomplice  to  the  extent  of  satisfying  the  require- 
ments of  the  statute.  To  my  mind  the  verdict  of  guilty  is 
conclusive  proof  that  the  jury  found  Faust  was  not  an  ac- 
complice, because  if  the  jury  had  found  Faust  was  an  accom- 
plice, there  would  have  been  no  occasion  for  an  application 
of  the  instruction  complained  of,  for  in  that  event  there 
would  have  been  no  corroboration  of  the  theft  by  appellant 
or  the  disfiguring  of  the  brand  or  possession  or  disposal  of 
the  hide. 

There  is  suflBcient  evidence  in  the  record  to  prove  the 
corpits  delicti  independent  of  the  testimony  of  Elam  or 
Faust.  The  evidence  shows  that  Williams  and  Groom  owned 
the  cow;  they  never  disposed  of  her,  nor  authorized  anyone 
to  dispose  of  her,  and  it  shows  the  hide  which  was  introduced 
as  an  exhibit  came  off  this  cow,  which  is  sufficient  to  show 
she  was  stolen  and  butchered  by  somebody  without  any  law- 
ful authority,  and  establishes  the  corpus  deUctL  In  my 
opinion,  the  judgment  should  be  affirmed. 


;(November  17,   1920.) 
ON  BEHEABINa. 

EICB,  J. — Counsel  for  respondent  have  insisted  that  the 
instruction  given  in  the  words  of  the  statute  and  held  error 
in  the  former  opinion  is  so  dissimilar  to  the  instruction  re- 
quested by  the  state,  quoted  in  the  opinion,  that  the  court 
was  wrong  in  holding  that  the  instruction  given  was  sub- 
stantially the  same  as  that  requested. 

We  have  given  this  matter  serious  consideration.  The 
instruction  requested  by  the  state  made  no  reference  to  the 
necessity  of  the  state  proving  a  felonious  taking,  which  is 
one  of  the  essential  elements  of  the  crime.  The  state  re- 
quested the  court  to  instruct  the  jury  that  if  they  should 
find  that  the  defendant  slaughtered  the  animal  mentioned  in 
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the  information,  and  then  failed  ^o  conform  to  the  require- 
ments of  C.  S.,  sec.  1948,  his  failure  so  to  conform  to  the 
statute  was  prima  facie  evidence  of  grand  larceny.  The 
instruction  actually  given  was  substantially  the  same,  except 
that  it  was  given  in  general  terms  without  making  special 
reference  to  the  animal  mentioned  in  the  information.  But 
the  requested  instruction  was  based  upon  the  statute.  If 
the  statute  is  invalid,  it  is  defective,  and  does  not  state  the 
law.  The  matters  which  the  state  requested  the  court  to 
instruct  the  jury  would  be  prima  facie  evidence  of  grand 
larceny  are  the  same  as  those  mentioned  in  the.  statute  and 
contained  in  the  instruction  given.  The  instruction  requested 
is  subject  to  the  same  objection  as  the  instruction  given,  since 
without  proof  of  the  larceny  of  the  animal,  that  is  to  say,  if 
it  is  slaughtered  with  the  consent  or  at  the  request  of  the 
owner,  the  sale  of  the  hide  within  thirty  days  is  innocent  in 
itself  and  does  not  tend  to  prove  that  the  animal  was  stolen. 

We  are  constrained  to  hold,  therefore,  that  in  substance 
the  instruction  given  is  the  same  as  that  requested  by  the 
state,  and  that  it  was  correctly  held  to  be  deemed  excepted 
to. 

It  was  also  urged  with  earnestness  that  the  court  erred 
in  declaring  that  C.  S.,  sec.  1948,  is  unconstitutional,  and 
that  the  instruction  based  thereon  is  erroneous.  Art.  1, 
sec.  is,  of  the  constitution  declares  that  no  person  shall  be 
deprived  of  his  life,  liberty  or  property  without  due  process 
of  law.  As  applied  to  a  criminal  prosecution,  due  process 
of  law  requires  that  a  defendant,  after  a  plea  of  not  guilty, 
shall  not  be  put  upon  his  defense  or  deprived  of  his  liberty 
until  the  state  has  produced  evidence  tending  to  prove  that 
the  crime  charged  has  been  committed  and  tending  to  con- 
nect the  defendant  with  the  commission  thereof.  *'The  pre- 
sumption of  innocence  is  an  absolute  protection  against 
conviction  and  punishment,  except  either  (1)  on  confession 
in  open  court,  or  (2)  on  proof  which  places  guilt  beyond  a 
reasonable  doubt."  (Cooley's  Const.  Limitations,  7th  ed., 
p.  439.)  The  legislature  may  not  enact  directly  that  a 
defendant  shall  be  deprived  of  the  presumption  of  his  inno- 
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cen^e  and  required  to  assume  the  burden  of  proying  that  a 
crime  has  not  been  committed,  or  that  he  was  not  connected 
therewith.  The  legislature  cahnot  indirectly  accomplish  the 
same  result  by  enacting  that  proof  of  a  ifaot  which  has  no 
rational  tendency  to  prove  that  the  defendant  is  guilty  of 
committing  a  certain  crime  shall  be  prinui  fade  evidence 
thereof,  and  thus  in  effect  require  him  to  assume  the  burden 
of  proving  his  innocence.  Counsel  cite  2  Wigmore  on  Evi- 
denee,  p.  1670,  sec.  1354;  State  v.  Barrett,  138  N.  C.  630, 
50  S.  E.  506,  1  L.  R.  A.,  N.  S.,  626,  and  Caffee  v.  State, 
11  Okl.  Cr.  486,  148  Pac.  680,  as  authority  for  the  proposi- 
tion that  the  courts  may  not  impose  upon  the  legislature 
the  restriction  that  statutory  rules  of  presumption  are  invalid 
if  they  fail  to  meet  a  standard  of  judicial  rationality. 
''Apart  from  the  constitution,"  says  Wigmore,  **the  legisla- 
ture is  not  obliged  to  obey  either  the  axioms  of  rational 
evidence  or  the  axioms  of  economic  science."  We  have 
considered  the  rule  with  relation  to  one  phase  of  a  criminal 
prosecution,  but  we  think  the  due  process  provision  of  the 
'.constitution,  whenever  applicable,  is  a  limitation  upon  the 
power  of  the  legislature  in  the  enactment  of  statutory  rules 
of  evidence.  (See  BaUey  v.  Alabama,  219  U.  S.  219,  31 
'Sup.  Ct.  145,  55  L.  ed.  191,  see,  also,  Rose's  U.  S.  Notes.) 

We  have  concluded  to  adhere  to  the  conclusion  reached  in 
the  former  opinion. 

Morgan,  C.  J.,  concurs. 

Budge,  J.|  adheres  to  his  views  heretofore  expressed. 
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(July  13,  1920.) 

PETER  B.  GRANT,  Respondent,  v.  ST.  JAMES  MINING 
COMPANY,  LTD.,  a  Corporation,  Appellant. 

[191  Pac.  359.]  , 

Appeal  and  Ebbob  —  Questions   Bsyiewable  —  Mschanio'b   Lden  — 
Defects — ^Waivbe — Findings. 

1.  Ab  a  general  rule,  a  party  cannot  avail  himself  of  a  de- 
fense for  the  first  time  in  the  appellate  court;  nor  will  a  ques- 
tion not  raised  in  the  trial  court  be  considered  on  appeal. 

2.  A  defect  or  irregularity  in  the  claim  of  lien  is  waived  by 
a  failure  to  make  timely  objection  thereto^ 

8.  A  finding  that  respondent  had  not  appropriated  property 
to  his  own  use  and  benefit  is  sustained  by  evidence  which  shows 
that  a  sale  of  the  property  by  him  to  a  third  party  was  ratified 
by  the  proper  officers  of  the  company  owning  the  property. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District,  for  Shoshone  County.  Hon.  Edgar  C.  Steele,  Pre- 
siding Judge. 

Action  to  foreclose  a  laborer's  lien.  Judgment  for  plain- 
tiff.   Affirmed.  # 

John  M.  Gleeson  and  H.  J.  Hull,  for  Appellant. 

A  lien  claim  being  given  as  an  extraordinary  remedy,  the 
best  of  good  faith  is  required,  and  a  filing  for  a  greater  sum 
than  one  is  entitled  to  is  fraud  in  law,  and  a  lien  case  will 
be  dismissed  under  such  circumstances.  (27  Cyc.  203;  Bren- 
nan  v.  Miller,  97  Mich.  182,  56  N.  W.  354;  New  Jersey  Street 
etc.  Co.  V.  Bebinson,  85  App.  Div.  512,  83  N.  Y,  Supp.  450.) 

Homing  &  McEvers  and  Chas.  L.  Heitman,  for  Respond- 
ent. 

A  question  not  raised  in  the  pleadings,  or  by  motion  in 
the  trial  court,  cannot  be  raised  for  the  first  time  on  appeal 

2.  For  cases  discussing  waiver  of  mechanics'  liens,  see  note  in  41 
Am.  2>6c.  221. 
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(MarysviUe  Mercantile  Co,  v.  Home  Fire  Ins.  Co.,  21  Ida.  377, 
121  Pac.  1026;  Maier  v.  Donovan,  11  Ida.  545,  83  Pac.  608.) 

A  judgment  will  not  be  reversed  on  the  ground  of  error 
which  does  not  affect  the  substantial  rights  of  the  parties, 
especially  when  such  judgment  is  sustained  by  facts  alleged 
and  admitted  by  the  pleadings  of  the  respective  parties. 
(Smith  V.  Ellis,  7  Ida.  196,  61  Pac.  695;  Mine  &  Smelter 
Supply  Co.  V.  Idaho  Consol.  Mines  Co.,  20  Ida.  300,  118 
Pac.  301.) 

The  failure  of  the  trial  court  to  make  findings  on  certain 
issues  is  not  reversible  error,  since  the  substantial  rights  of 
the  party  complaining  were  not  affected.  {Brown  v.  Macey, 
13  Ida.  451,  90  Pac.  339 ;  Robertson  v.  Moore,  10  Ida>  115, 
77  Pac.  218;  Shaw  v.  Martin,  20  Ida.  168,  117  Pac.  853.) 

Plaintiff's  right  to  a  lien  was  not  made  an  issue  in  the 
case,  either  in  the  pleadings  or  on  the  trial,  and  it  is  well- 
settled  law  in  this  state  that  attorney  fees  should  be  al- 
lowed the  plaintiff  in  such  actions  as  this. 

BUDGE,  J. — This  is  an  action  to  foreclose  a  laborer's 
lien.  The  claim  of  lien  upon  which  the  action  is  based  was 
for  $2,693.  The  action  was  tried  by  the  court.  Findings  of 
fact  and  conclusions  of  law  were  filed  and  a  judgment  en- 
tered decreeing  respondent  entitled  to  a  lien  for  $525,  the 
foreclosure  of  the  same,  and  awarding  him  attorney  fee  in 
the  sum  of  $125,  and  his  costs.  This  appeal  is  from  the 
judgment.  Appellant  contends  that  the  court  erred  in  not 
dismissing  the  cause  and  denying  respondent  a  lien,  for  the 
reason  that  the  claim  filed  was  greatly  in  excess  of  any  pos- 
sible claim  against  appellant.  No  issue  was  raised  on  this 
point,  nor  was  any  motion  or  objection  made  raising  it  upon 
the  trial  of  the  cause. 

The  rule  is  well  settled  that  a  party  cannot  atvail  himself 
of  a  defense  for  the  first  time  in  the  appellate  court,  nor 
will  a  question  not  raised  in  the  trial  court  be  considered  on 
appeal.  {Smith  v.  Sterling,  1  Ida.  128;  Taylor  v.  Hall,  8 
Ida.  757,  71  Pac.  116;  Miller  v.  Donaimn,  11  Ida.  545,  83 
Pac.  608;  MarysvUle  Merc,  Co.  v.  Home  Fire  Ins.  Co.,  21 
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Ha.  377,  121  Pac.  1026.)  While  there  are  certain  exceptions 
to  the  foregoing  rule,  they  are  not  involved  in  this  proceed- 
ing. A  particular  application  of  this  general  rule  has  been 
made  in  cases  of  this  character  by  holding  that  a  defect  or 
irregularity  in  the  claim  of  lien  is  waived  by  a  failure  to 
make  timely  objection  thereto.  (27  Cyc.  206;  Oeneral  Fire 
Extinguisher  Co.  v.  Magee  Carpet  Works,  199  Pa.  St.  647, 
49  Atl.  366;  WJiarton  v.  Real  Estate  Investment  Co.,  180 
Pa.  St.  168,  57  Am.  St.  629,  36  Atl.  725;  Klinefelter  v. 
Baum,  172  Pa.  St.  652,  33  Atl.  582;  Wheeler  v.  Ralph,  4 
Wash.  617,  30  Pac.  709.) 

It  is  next  urged  that  the  court  erred  in  not  finding  that- 
respondent  was  responsible  for  certain  dynamite  valued  at 
$330,  which  it  is  alleged  he  had  wrongfully  charged  to  ap- 
pellant and  sold  to  the  Guelph  Company.  The  contention 
upon  the  trial  was  that  respondent  had  purchased  this  dyna- 
mite for  appellant  without  authority,  and  had  converted 
it  to  his  own  use  and  had  never  accounted  to  appellant  there- 
for. The  evidence^  shows  that  the  dynamite  was  purchased 
for  appellant  company  and  that  the  purchase  was  author- 
ized by  one  Whelan,  then  the  secretary  of  the  company. 
The  court  found  that  appellant's  claim  that  respondent  had 
appropriated  the  dynamite  to  his  own  use  and  benefit  wa? 
not  supported  by  the  evidence.  This  finding  is  'supported 
by  the  evidence,  which,  although  conflicting,  shows  that  the 
sale  to  the  Guelph  Company  was  ratified  by  the  proper  offi- 
cers of  i^ppellant  company. 

Appellant  also  insists  that  the  court  erred  in  not  finding 
that  respondent  had  received  $214  for  boarding  two  men 
from  the  C.  &  R.  Mining  Company,  and  appropriated  it  to 
his  own  use  and  benefit.  However,  this  item  in  the  plead- 
ings was  only  claimed  by  appellant^  company  as  an  offset 
against  other  sums  claimed  by  respondent  which  the  court 
disallowed.  The  answer  admits  that  appellant  owes  re- 
spondent $525  for  services,  subject  only  to  an  offset  for  the 
$330  item  above  disposed  of,  and  a  certain  draft  as  to  which 
appellant's  claim  has  been  upon  this  appeal  abandoned. 
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Assignments  4,  5  and  6  need  not  be  discussed,  since  they 
are  in  effect  disposed  of  by  what  has  already  been  said. 

The  seventh  assignment,  that  the  court  erred  in  allowing 
an  attorney  fee  and  in  making  a  decree  in  favor  of  plaintiff, 
is  without  merit,  for  the  reason  that  it  depends  upon  the 
sufficiency  of  the  first  assignment  touching  the  existence  of 
any  lien  whatever,  it  having  been  stipulated  upon  the  trial 
that  if  the  court  found  respondent  entitled  to  a  lien,  he 
might  award  such  fee  as  he  thought  reasonable. 

The  judgment  is  affirmed.  Costa  are  awarded  to  respond- 
ent. 

Morgan,  C.  J.,  and  Bice,  J.,  concur. 


(July  14,  1920.) 

STATE,  Bespondent,  v.   WILLIAM  DWTER^   Appellant. 

[191  Pac.  203.] 

Criminal  Law — ^Bubglast — Intent. 

1.  One  who  enters  a  building  with  intent  to  steal  anything  to 
be  found  therein,  which  he  may  desire  to  appropriate,  is  guilty  of 
burglary,  although  he  has  no  specific  article  of  personal  property 
in  mind  when  he  makes  the  entry. 

2.  Where  the  evidence  shows  the  defendant  entered,  a  building, 
committed  a  theft  and  immediately  went  out,  the  question  as  to 
whether  the  entry  was  made  with  burglarious  intent  is  one  for 
the  jury. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Benewah  County.    Hon.  E.  N.  Dunn,  Judge. 

The  defendant  was  convicted  of  burglary  in  the  second 
degree.    Affirmed, 

1.  On  right   of  one  to  testify  to  his  intent   to   commit   burglary, 
see  note  in  23  L.  R.  A.,  N.  8.,  390. 

2.  For  authorities  on  intent  as  element  of  crime  of  burglary,  see 
note  in  Ann.  Oaa.  1913C,  517. 
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B.  B.  McfFarland,  Jr.,  and  McParland  &  McParland,  for 
Appellant 

**To  constitute  burglary  the  felonious  intent  must  exist  at 
the  time  of  the  breaking  and  entry,  and  it  is  not  enough  if 
it  is  formed  after  the  entry  or  even  before  the  entry,  if  af- 
ter the  breaking."     (6  Oyc.  197.) 

''The  entry  must  appear  to  be  made  with  the  immediate 
intent  to  commit  a  felony  as  distinguished  from  the  previous 
intent  to  procure  admission  to  the  dwelling."  (4  B.  C.  L. 
428.) 

Boy  L.  Black,  Attorney  General,  and  Jas.  L.  Boone,  As- 
sistant, for  Bespondent. 

Whether  or  not  the  intention  at  time  of  entry  was  to  steal 
is  a  question  of  fact  to  be  solved  by  the  jury  from  the  cir- 
cumstances and  all  the  testimony.  {Love  v.  Staie,  82  Tex* 
Cr.  411,  199  S.  W.  623;  Alexander  v.  State;  31  Tex.  Cr.  359, 
20  S.  W.  756.) 

It  is  sufficient  to  prove  entry  with  intent  to  commit  lar- 
ceny. (Comp.  Stats.,  sec.  8400;  9  Corpus  Juris,  1010,  note 
15,  under  par.  5;  People  v.  Brittain,  142  Cal.  8,  100  Am.  St. 
95,  75  Patf.  314;  Peo^e  v.  Barry,  94  Cal.  481,  29  Pac  1026; 
State  V.  Vierck,  23  S.  D.  166,  139  Am.  St.  1040,  120  N.  W. 
1098;  People  v.  Ferns,  27  Cal.  App.  285,  149  Pac.  802,  803.) 

MOBGAN,  C.  J. — The  record  discloses  that  appellant  en- 
tered the  district  courtroom  in  the  Benewah  county  court- 
house and  there  stole  a  sum  of  money.  He  insists  there  is 
no  evidence  that  the  entry  was  made  with  burglarious  in- 
tent, and  that  this  indispensable  element  of  the  crime  with 
which  he  was  charged  and  of  which  he  was  convicted  is 
lacking. 

There  is  no  evidence  tending  to  show  appellant  knew,  when 
he  entered  the  building,  the  money  he  took  was  there.  For 
that  matter  the  evidence  will  not  justify  the  conclusion  he 
knew  there  was  any  specific  article  of  personal  property 
therein  which  he  desired  to  appropriate.    Such  knowledge 
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on  his  part  was  not  necessary  to  make  his  act  burglary. 
C.  S.,  sec.  8400,  provides:  *' Every  person  who  enters  any 
....  building,  ....  with  intent  to  commit  grand  or  petit 
larceny  or  any  felony,  is  guilty  of  burglary.'* 

If  appellant  entered  the  building  in  question  with  intent 
to  steal  anything  to  be  found  therein  which  he  might  desire 
to  appropriate,  his  act  was  burglary.  He  entered  the  room, 
stole  the  money,  and  immediately  went  out,  and  the  ques- 
tion as  to  what  intent  prompted  him  to  enter  was  one  for 
the  jury.  By  its  verdict  it  found  that  intent  to  be  to  com- 
mit larceny,  and  the  finding  is  justified  by  the  established 
facts.  (9  C.  J.,  p.  1078,  sec.  138 ;  State  v.  Johnson,  33  Minn. 
34,  21  N.  W.  843;  State  v.  Ward,  116  Minn.  516,  134  N.  W. 
115;  State  V.  Cash,  38  Kan.  50,  16  Pac.  144;  Love  v.  State, 
82  Tex.  Cr.  411,  199  S.  W.  623;  People  v.  Curley,  99  Mich. 
238,  58  N.  W.  68.) 

The  judgment  appealed  from  is  affirmed. 

Bice  and  Budge^  JJ.,  <^ncur. 


(July  16,  1920.) 

SUSIE  M.  BLACK,  Respondent,  v.  BERT  BLACK,  Ap- 

pellant. 

[191  Pac.  353.] 

Evidence — ^Documentakt — Obal — Confuct — ^Verdict — ^Finding. 

1.  Where  the  material  evidence  is  not  all  documentary,  bat  is 
in  part  oral  and  conflicting,  this  court  will  not  disturb  either  the 
Terdict  of  the  jury  or  the  finding  of  the  trial  court  if  there  is 
substantial  evidence  to  support  either. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Canyon  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Action  contesting  the  admission  of  a  purported  will  to  pro- 
bate.   Judgment  for  plaintiflE.    Affirmed. 
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ThoB.  E.  Buckner  and  Stone  &  Jackson,  for  Appellant. 

If  there  is  any  doubt  or  conflict  in  the  evidence,  it  arises 
from  a  comparison  of  the  handwriting  of  the  proposed  will 
with  the  voluminous  exhibits  which  are  conceded  to  have 
been  written  by  William  Ai  Black. 

The  '* substantial  evidence"  upon  which  the  verdict  of  the 
jury  must  stand  or  fall  exists  entirely  within  the  written 
exhibits  and  not  in  the  opinions  expressed  by  the  witnesj. 

''Where  a  trial  has  been  had  entirely  upon  depositions  and 
the  trial  court  has  not  seen  and  heard  the  witnesses,  the 
appellate  court  is  in  as  favorable  position  for  judging  of 
the  truthfulness  of  the  witnesses  and  weight  of  the  evidence 
as  the  trial  judge,  and  will  consider  the  same  as  if  originally 
heard  in  the  appellate  court."  {Roby  v.  Roby,  10  Ida.  139, 
77  Pac.  213?  Sionebumer  v.  Stoneburner,  11  Ida.  603,  83 
Pac.  938;  Van  Camp  v.  Emery,  13  Ida.  202,  89  Pac.  752; 
Van  Camp  v.  Breyer,  13  Ida.  209,  89  Pac?.  754;  Village  of 
Sandpoin*  v.  Doyle,  14  Ida.  749,  95  fac.  945,  17  L.  R.  A.^ 
N.  S.,  497;  Council  Imp.  Co.  v.  Draper,  16  Ida.  541,  102  Pac. 
7 ;  Spofford  v.  Spofford,  18  Ida.  115, 108  Pac.  1054;  Parsor^  v. 
Wrble,  19  Ida.  619,  115  Pac.  8;  Jones  v.  Marshall,  25  Ida. 
678,  135  Pac.  841;  Ainslie  v.  Idaho  World  Printing  Co., 
1  Ida.  641.) 

Martin  &  Martin,  for  Respondent. 

Thif  court  has  never  departed  from  the  rule  that  it  will 
not  disturb  a  judgment  entered  upon  conflicting  evidence 
where  any  part  of  the  evidence  has  been  given  by  the  wit- 
nesses in  person  before  the  trial  court.  {Jones  v.  Marshall, 
24  Ida.  678,  135  Pac.  841.) 

The  evidence  being  conflicting,  and  there  being  substantial 
evidence  to  support  the  verdict,  this  court  will  not  disturb 
the  verdict.  {Hardy  v.  Ward,  31  Ida.  1,  168  Pac.  1075; 
Casady  v.  Stuart,  29  Ida.  714,  161  Pac.  1026;  Hemphill  v. 
Moy,  31  Ida.  66,  169  Pac.  288;  Broum  v.  Hardin,  31  Ida. 
112,  169  Pac.  293;  Labonte  v.  Davidson,  31  Ida.  644,  175 
Pac.  588;  Fleming  v.  Benson,  32  Ida.  103,  178  Pac  482.) 
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BUDGE,  J. — This  is  an  appeal  from  a  judgment  of  the 
district  court  reversing  an  order  of  the  probate  court  of 
Canyon  cJtnmty  by  which  the  purported  mU  of  William  A. 
Black,  deceased,  had  been  admitted  to  probate.  The  only 
issue  before  the  district  court  was  whether  or  not  the  pur- 
ported will  had  been  entirely  written,  dated  and  signed  by 
the  deceased.  The  case  was  tried  before  the  court  and  a 
jury,  the  latter  returning  a  verdict  that  the  deceased  did 
not  write,  date  and  sign  the  document  in  question. 

Appellant  seeks  to  bring  the  case  within  the  rule  an- 
nounced by  this  court  in  Roby  v.  Roby,  10  Ida.  139,  77  Paci. 
213,  and  followed  in  the  cases  of  Stonebumer  v.  Sionebumer, 
11  Ida.  603,  83  Pac.  938;  Van  Camp  v.  Emery,  13  Ida.  202, 
89  Pac.  752;  Van  Camp  v.  Breyer,  13  Ida.  209,  89  Pac.  754; 
Village  of  Savdpoint  v.  Doyle,  14  Ida.  749,  95  Pac.  946; 
17  L.  R.  A.,  N.  S.,  497 ;  Council  Imp,,  Co.  v.  Draper,  16  Ida. 
541,  102  Pac.  7;  Spofford  v.  Spofford,  18  Ida.  115,  108  Pac. 
1054;  Parsons  v,  Wrble,  19  Ida.  619,  115  Pac.  8,  13,  that 
'*  Where  a  trial  haA  been  had  entirely  upon  depositions  and 
the  trial  court  has  not  seen  and  heard  the  witnesses,  the  ap- 
pellate court  is  in  as  favorable  position  for  judging  of  the 
truthfulness  of  the  witnesses  and  weight  of  the  evidence  as 
the  trial  judge,  and  will  consider  the  same  as  if  originally 
heard  in  the  appellate  court." 

The  rule  sought  to  be  applied  in  this  case  is  not  in  point, 
for  the  reason  that  all  of  the  material  testimony  offered  and 
received  was  not  in  writing  and  did  not  consist  of  evfaence 
of  written,  documents  or  writings  of  the  deceased,  but  was 
made  up  both  of  documentary  evidence  and  much  conflicting 
oral  testimony. 

This  court  held  in  Ainslie  v.  Idaho  World  Printing  Co,, 
1  Ida.  641,  that  where  the  material  evidence  is  not  all  docu- 
mentary, but  is  in  part  oral,  the  rule  contended  for  by  the 
appellant  does  not  apply.  The  distinction  was  later  clearly 
pointed  out  in  Jones  v.  Marshall,  24  Ida.  678,  135  Pac.  841, 
in  the  following  language : 

"In  the  first  place,  it  has  been  suj^ested  that  under  the 
rule  announced  by  this  court  in  Roby  v.  Roby,  10  Ida.  139, 
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[77  Pac.  213],  ....  it  is  our  duty  to  examine  and  weigh 
the  evidence  in  this  case  as  though  it  were  being  originally 
tried  before  this  court.  The  fact  that  oral  testimony  was 
introduced  before  Judge  Flynn,  who  rendered  the  decree  in 
this  case,  is  a  sufficient  and  complete  answer  to  the  conten- 
tion made  in  this  respect.  This  court  has  never  departed 
from  the  rule  that  it  will  not  disturb  a  judgment  entered 
upon  conflicting  evidence  where  any  part  of  the  evidence 
has  been  given  by  the  witnesses  in  person  before  the  trial 
court.  The  rule  applied  in  the  foregoing  cases  applies  only 
to  a  case  where  no  witnesses  were  produced  before  the  trial 
court  or  where  the  whole  case  wad  submitted  on  depositions, 
report  of  referee,  or  documentary  evidence,  and  no  witnesses 
appeared  and  testified  before  the  court.'* 

It  is  apparent,  therefore,  that  the  case  falls  clearly  within 
the  rule,  so  frequently  announced,  that  this  court  will  not 
disturb  either  the  verdict  of  a  jury  or  the  finding  of  the 
trial  court  where  the  evidence  is  conflicting  and  there  is 
substantial  evidence  to  support  either  the  verdict  or  the  find- 
ing. (Hardy  v.  Ward,  31  Ida.  1,  168  Pac.  1075 ;  Casady  v. 
Stuart,  29  Ida.  714,  161  Pac.  1026;  HempJUll  v.  Moy,  31  Ida. 
66,  169  Pac.  288;  Brown  v.  Hardin,  31  Ida.  112,  169  Pac. 
293;  Fleming  v.  Benson,  32  Ida.  103,  178  Pac.  482;  Lisenby 
v.  Intermountain  State  Bank,  ante,  p.  101,  190  Pac.  355.) 

The  judgment  is  affirmed.    Costs  awarded  to  respondent. 

Morgan,  C.  J.,  and  Rice,  J.,  concur. 
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(July  22,   1920.) 

W.  E.  COLLINS,  as  Guardian,  Appellant,  v.  WILLIAM 
LINDSAY,  Itespondent. 

[191   Pac.  357.] 

QUABDIAN    AND    WaBI>— APPOINTMENT    Or    GUAKDIAN — APPXAL    TO    THX 

District  Court  in  Guardianship  Matters. 

1.  Under  C.  S.,  sec.  7173,  an  appeal  lies  from  the  probate 
court  to  the  district  court  from  an  order  granting  or  refusing  to 
grant  fetters  of  guardianship. 

2.  Upon  an  appeal  to  the  district  court  from  the  probate  court 
in  guardianship  matters,  upon  questions  of  both  law  and  fact,  the 
trial  in  the  district  court  shaU  be  de  novo.  The  district  court 
has  jurisdiction  to  retrj  only  the  issues  framed  in  the  probate 
court,  and  is  authorized  to  enter  a  proper  judgment  upon  the 
issues  before  it.  Its  judgment  should  be  certified  back  to  the 
probate  court  for  execution. 

3.  Issuance  of  letters  of  guardianship  by  the  district  court  in 
pursuance  of  its  judgment  ordering  the  appointment  of  a  guardian, 
upon  an  appeal  from  the  probate  court  from  an  order  refusing 
to  appoint  a  guardian,  is  an  irregularity. 

4.  Upon  the  resignation  of  a  guardian  to  whom  letters  of 
guardianship  were  irregularly  issued  out  of  the  district  court, 
the  probate  court  has  power  to  appoint  a  guardian  in  his  stead 
upon  proper  proceedings  taken  therefor. 

APPEAL  from  the  District  Court  of  the  Sixth  Judidal 
District,  for  Bingham  County.     Hon.  P.  J.  Cowen,  Judge. 

Petition  for  the  settlement  of  final  account  of  guardian 
of  an  incompetent  person.  Judgment  that  guardianship  pro- 
ceedings were  void  ab  imtio.    Reversed, 

W.  A.  Beakley,  for  Appellant. 

Peterson  &  CoflBn,  for  Respondent. 

RICE,  J. — ^W.  E.  Collins  filed  his  final  account  in  the  pro- 
bate court  of  Bingham  county,  in  which  he  alleged  that  he 
was  appointed  guardian  of  William  Lindsay,  an  incompe- 
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tent  person,  on  December  28,  1918,  in  place  of  V.  K.  Tuggle, 
who  had  resigned  aa  guardian.  William  Lindsay  filed  ob- 
jections to  the  allowance  of  the  final  account,  and  the  various 
items  thereof,  and  denied  that  Collins  was  ever  appointed 
guardian  of  his  person  or  estate.  From  the  exhibits  in  the 
case  it  appears  that  Lindsay  was  duly  restored  to  competency 
by  order  of  the  probate  cpurt  on  May  26,  1919.  The  probate 
court  entered  an  order  settling  the  account.  Lindsay  ap- 
pealed to  the  district  dourt  from  the  order  of  settlement  upon 
questions  both  of  law  and  fact.  A  hearing  was  had  by  the 
district  court,  and  the  following  order  was  entered  therein: 

**Now,  therefore  it  is  hereby  ordered,  adjudged  and  de- 
creed, that  the  guardianship  proceedings  against  William 
Lindsay  are  and  were  void  and  null  and  of  no  effect  ah 
vniiio  and  that  W.  E.  Collins  nor  any  other  person  was  ever 
the  legal  or  other  guaadian  of  William  Lindsay's  person  or 
estate,  and  all  proceedings  had  thereunder  are  void;  that 
each  and  every  claim  filed  against  William  Lindsay  in  said 
void  proceedings  and  each  and  every  claim  filed  against  the 
estate  of  William  Lindsay  in  said  void  proceedings  were  and 
are  invalid  and  are  hereby  disallowed.'* 

Collins  has  appealed  to  this  court. 

The  district  court  did  not  indicate  in  its  order  the  grounds 
upon  which  it  held  the  guardianship  proceedings  to  be  void. 

From  the  exhibits  in  the  case  it  appears  that  a  petition  was 
filed  in  the  probate  court  of  Bonneville  county  by  Lula  K. 
Lindsay,  wife  of  respondent,  praying  that  respondent  be 
adjudged  insane  and  incrompetent  to  manage  his  affairs,  and 
that  V.  E.  Tuggle  be  appointed  as  guardian  of  his  person 
and  estate.  Upon  the  hearing  on  the  i)etition  the  probate 
.court  found  that  respondent  was  capable  of  taking  care  of 
himself  and  managing  his  property,  and  thereupon  entered 
the  following  order: 

"It  is  therefore  considered,  adjudged  and  decreed  by  the 
court  that  the  petition  filed  herein  by  Lula  K.  Lindsay  for 
the  appointment  of  a  guardian  for  the  person  and  estate  of 
William  Lindsay,  and  adjudging  said  William  Lindsay  to 
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be  insane  and  inoompetent  to  manage  his  affairs,  be  and  the 
same  is.  hereby  denied  and  dismissed." 

Lula  K.  Lindsay  appealed  to  the  district  court  from  the 
last-mentioned  order  on  questions  of  both  law  and  fact.  The 
district  court  reversed  the  order  of  the  probate  court,  and 
found  that  respondent  was  of  unsoun^  mind  and  mentally 
incompetent  to  manage  his  property  and  affairs,  and  entered 
an  order  to  the  effect  that  V.  K.  Tuggle,  of  Idaho  Falls, 
'^be  and  he  is  hereby  appointed  guardian  of  the  person  and 
estate  of  William  Lindsay,  incompetent."  Upon  the  qualifi- 
cation of  V.  K.  Tuggle  letters  of  guardianship  were  issued 
to  him  by  the  district  court,  and  the  cause  was  returned  to 
the  probate  court  with  instructions  to  proceed  with  the 
administration  of  the  estate  according  to  law.  Thereafter 
Tuggle  resigned  as  guardian,  and  the  appellant  herein  was 
by  the  probate  court  of  Bingham  coi^nty  appointed  guardian 
of  the  person  and  estate  of  Lindsay. 

It  is  contended  by  counsel  for  respondent  that  no  appeal 
lies  from  a  finding  by  the  probate  court  that  a  person  is 
competent. 

C.  S.,  sec.  7173,  in  part  is  as  follows: 

**An  appeal  may  be  taken  to  the  district  court  of  the 
county  from  a  judgment  or  order  of  the  probate  court  in 
probate  matters: 

"1.  Granting,  refusing  or  revoking  letters  .  •  .  •  of  guard- 
ianship." 

We  are  referred  by  respondent  to  the  cases  of  In  re  Moss, 
120  Cal.  695,  53  Pac.  357,  and  In  re  Fwnkenstein's  Estate, 
170  Cal.  594,  150  Pac.  987.  These  cases  are  authority  for 
the  position  that  an  appeal  lies  from  the  order  granting  or 
refusing  to  grant  letters  of  guardianship  only,  and  not  from 
any  preliminary  finding  of  competency  or  incompetency.  In 
the  case  at  bar  the  appeal  was  from  the  order  of  the  pro- 
bate court  in  which  the  petition  for  the  appointment  of  a 
guardian  was  denied.  The  denial  of  the  petition  is  tanta- 
mount to  refusal  to  order  the  issuance  of  letters  of  guardian- 
ship. Under  the  statute,  therefore,  the  appeal  vested  the 
district  court  with  jurisdiction. 
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C.  S.,  see.  7178,  provides  that  if  an  appeal  to  the  district 
court  from  the  probate  court  in  probate  matters  be  on  ques- 
tions of  both  law  and  fact,  the  trial  in  the  district  court 
shall  be  de  novo.  Under  this  statute  the  district  court  hact 
jurisdiction  to  retry  the  issues  presented  by  the  petition. 
(In  re  Estate  of  MdVay  (on  rehearing),  14  Ida.  64,  93  Pac. 
31;  Fraser  v.  Davis,  29  Ida.  70,  156  Pac.  913,  158  Pac.  233.) 

The  district  court,  while  hearing  an  appeal  from  a  probate 
court  in  probate  matters,  does  not  exercise  the  powers  con- 
ferred upon  it  by  the  constitution  as  a  court  of  general  juris- 
diction, but  exercises  the  powers  conferred  by  the  constitu- 
tion upon  the  probate  court  in  probate  matters.  {Appeal 
of  8lattery,90  Conn.  48,  96  Atl.  178;  Holt  v.  Onerguin  (Tex. 
Civ.),  156  S.  W.  581;  21  Stand.  Ency.  of  Proc.  670.)       , 

The  district  court  in  the  exercise  of  its  appellate  jurisdiiv- 
tion  is  authorized  to  enter  a  proper  judgment  upon  the  issues 
before  it.  There  its  jurisdiction  ends,  and  whatever  judg- 
ment is  entered  should  be  certified  back  to  the  probate  court 
for  execution  in  accordance  therewith.  (In  re  Esiate  of 
McVay,  supra;  Fraser  v.  Davis  (on  rehearing),  29  Ida.  81, 
156  Pac.  913,  158  Pac.  233.) 

The  district  court  should  have  remanded  the  cause  to  the 
probate  court  upon  the  order  of  appointment  of  Tuggle  as 
guardian,  leaving  it  to  the  court  to  issue  letters  and  proceed 
with  the  administration  of  the  estate. 

However,  the  issuance  of  the  letters  out  of  the  district 
court  was  an  irregularity,  and  upon  the  resignation  of  the 
guardian  so  appointed  the  probate  court  had  power  to  ap- 
point a  guardian  in  his  stead  upon  proper  proceedings  taken 
therefor.  Respondent's  denial  that  appellant  was  ever  ap- 
pointed guardian  of  his  person  or  estate  is  in  the  nature 
of  a  collateral  attack  upon  the  order  of  the  probate  court 
appointing  appellant  as  such  guardian.  (In  re  Brady,  10 
Ida.  366,  79  Pac.  75.)  Since  the  probate  court  had  power- 
to  make  the  appointment,  its  action  in  so  doing  was  not  void, 
and  is  not  open  to  successful  collateral  attack. 
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The  judgment  of  the  district  court  must  be  reversed,  and 
the  cause  remanded  with  directions  to  the  court  to  proceed 
with  the  settlement  of  the  acc:ount.  Costs  awarded  to  appel- 
lant. 

Morgan,  C.  J.,  and  Budge,  J.,  concur. 


(September  23,   1920.) 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COM- 
PANY, a  Corporation,  Respondent,  v.  KOOTENAI 
COUNTY,  a  Municipal  Corporation,  and  EMIL  ELDER, 
Auditor  of  Said  County,  Appellants. 

[192   Pac.   562.] 

Bailboaos — Operating  Property — Terminals — Taxation. 

1.  Under  our  statute,  operating  property  of  a  railroad  ii 
asseesable  for  taxation  by  the  state  board  of  equalization  and 
nonoperating  property  by  the  assessor  of  the  county  in  which  it 
is   situated. 

2.  In  the  statute  defining  operating  property  of  a  railroad, 
the  word  "terminar'  means  property  used  at  the  time  of  the 
assessment  for  the  purpose  of  furnishing  terminal  facilities  in 
the  operation  of  the  railroad. 

3.  Where  a  county  assessor  inseparably  commingles  property 
which  he  has  jurisdiction  to  assess  with  property  which  he  has  no 
jurisdiction  to  assess  in  his  description  thereof  on  the  assessment- 
roll,  the  entire  assessment  is  void. 

4.  Where  the  assessment  of  property  is  yoid,  it  is  not  in- 
cumbent upon  the  owner  thereof  to  tender  payment  of  the  taxes 
thereon  as  a  condition  precedent  to  his  right  to  cancel  a  tax  sale 
certificate  based  upon  such  void  assessment. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Kootenai  County.    Hon.  R.  N.  Dunn,  Judge. 

Action  to  cancel  tax  sale  certificate  and  to  quiet  title. 
Judgment  for  plaintiff.    Affirmed. 
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Bert  A.  Reed  and  P.  W.  Reed,  for  Appellants. 

This  is  a  suit  in  equity,  and  it  is  not  only  incumbent  upon 
the  plaintiff  below  to  establish  the  allegations  of  its  com- 
plaint by  competent  evidence,  but  it  is  also  its  duty  to  do 
equity  before'  it  is  entitled  to  any  relief.  {Northern  Pac. 
Ry.  Co.  V.  Kootenai  County,  19  Ida.  75,  112  Pac.  320.) 

Land  belonging  to  a  railroad  company  not  used  as  a  part 
of  the  right  of  way  or  roadway,  though  bought  with  the 
intent  to  use  it  for  that  purpose  when  necessary,  is  not  a 
part  of  the  roadbed  and  should  be  assessed  by  local  assessors ; 
also,  that  land  belonging  to  a  railroad  company  and  leased 
for  commercial  purposes  will  not  be  regarded  as  necessary 
or  in  use  in  the  proper  operation  of  the  road  and  is  to  be 
assessed  by  the  local  assessors.  (2  Elliott  on  Railroads,  p.  131 ; 
Red  Willow  County  v.  Chicago  etc,  R.  Co.,  26  Neb.  660,  42 
N.  W.  879 ;  San  Francisco  etc.  Ry.  Co.  v.  Stockton,  149  Cal. 
83,  84  Pac.  771;  Republican  Valley  etc.  Ry.  Co.  v.  Chase 
County,  33  Neb.  759,  51  N.  W.  132;  Grand  Rapids  etc.  Ry. 
Co.  V.  City  of  Orand  Rapids,  137  Mich.  587,  4  Ann.  Cas. 
1195,  100  N.  W.  1012;  Adams  v.  Kansas  City  etc.  R.  Co., 
71  Neb.  549,  99  N.  W.  245;  United  New  Jersey  R.  &  Canal 
Co.  V.  Jersey  City,  53  N.  J.  L.  547,  22  Atl.  59 ;  United  New 
Jersey  R.  &  Canal  Co.  v.  Jersey  City,  55  N.  J.  L.  129,  26 
Atl.  135;  New  Jersey  Junction  R.  Co.  v.  Jersey  City,  63 
N.  J.  L.  120,  43  Atl.  577 ;  In  re  New  York  Bay  R.  Co.,  75 
N.  J.  L.  115,  67  Atl.  513 ;  New  York  Bay  R.  Co.  v.  City  of 
Newark,  82  N.  J.  L.  591,  83  Atl.  962.) 

R.  H.  Elder  and  F.  M.  Dudley,  for  Respondent. 

The  land  involved  being  lawfully  held  as  station  and  ter- 
minal property,  was  operating  property  assessable  only  by 
the  state  board  of  equalization,  and  the  fact  that  it  was  not 
all  in  actual  use  in  1915  was  not  material.  (Milwaukee  & 
St.  P.  R.  R.  Co.  V.  Board  of  Supervisors,  29  Wis.  116;  Grand 
Rapids  etc.  Ry.  Co.  v.  Grand  Rapids,  137  Mich.  587,  4  Ann. 
Cas.  1195,  100  N.  W.  1012;  Binghamton  Trust  Co.  v.  Bing- 
kamton,  72  App.  Div.  341,  76  N.  Y.  Supp.  517  j  Chicago, 
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8t.  P.,  M.  &  0.  By.  Co.  v.  Douglas  Co.,  122  Wis.  273,  99 
N.  W.  1030;  United  New  Jersey  B.  B.  &  Canal  Co.  v.  Jersey 
City,  55  N.  J.  L.  129,  26  Atl.  135;  Delaware,  L.  &  W.  B. 
Co.  V.  City  of  Newark,  60  N.  J.  L.  60,  37  Atl.  629;  New 
Jersey  Junction  B.  Co.  v.  Jersey  City,  63  N.  J.  L.  120,  43 
Ati.  577;  In  re  New  Yorh  Bay  B.  Co,,  75  N.  J.  L,  115,  67 
Atl.  513 ;  New  York  &  0.  By.  Co.  v.  Mayor,  79  N.  J.  L.  424, 
75  Atl.  162;  New  York  Bay  B.  Co.  v.  City  of  Newark,  82 
N.  J.  L.  591,  83  Atl.  962;  Bed  Willow  Co.  v.  Chicago, 
B,  it;  Q.  By.  Co.,  26  Neb.  660,  42  N.  W.  879.) 

The  assessment  having  included  "operating  property"  and 
having  been  made  as  an  entirety,  is  void,  even  thongh  some 
of  the  property  included  in  the  description  should  be  held 
to  be  nonoperating  property.  {Louisiana  dk  A.  B.  Co.  v. 
Bailey,  115  La.  929,  40  So.  358;  Pfaff  v.  Terre  Haute  &  I.  B. 
Co.,  108  Ind.  144,  9  N.  E.  93;  Nashville  etc.  By.  Co.  v.  Board 
of  Equalization,  122  Tenn.  d,  122  S.  W.  467;  Chicago  etc. 
B.  Co.  V.  People,  218  111.  463,  75  N.  E.  1021 ;  Illinois  Cent. 
B.  Co.  V.  Cavins,  238  111.  380,  87  N.  E.  371 ;  Chicago  etc.  By. 
Co.  V.  Cass  County,  8  N.  D.  18,  76  N.  W.  239.) 

The  assessor  having  wrongfully  assessed  as  one  parcel  two 
properties,  one  of  which  was  assessable  and  one  not,  the  en- 
tire assessment  was  void,  and  no  valid  tax  was  or  could  be 
levied  thereon.  There  was  and  is,  therefore,  nothing  equi- 
tably due.  (Sioux  City  Bridge  Co.  v.  Dakota  Co.,  61  Neb. 
75,  84  N.  W.  607;  State  v.  WiUiston,  20  Wis.  228;  Dumars 
V.  Denver,  16  Colo.  App.  375,  65  Pac.  580.) 

BICE,  J. — This  is  a  suit  to  cancel  a  tax  sale  certificate 
covering  certain  property  of  respondent  in  the  city  of  Coeur 
d'Alene.  The  assessment  on  which  the  tax  was  levied  was 
made  by  the  assessor  of  Kootenai  ctounty.  The  property  is 
described  in  the  assessment  as  "all  that  tract  or  parcel  of 
land  lying  south  of  the  tracks  of  the  Idaho  &  Western  Rail- 
way Company,'*  and  consisted  of  about  2.9  acres.  The  re- 
spondent is  the  successor  in  interest  of  the  Idaho  &  Western 
Railway  Company.  The  land  in  question  was  obtained 
for  terminal  purposes,  and  was  below  the  level  of  the  low- 
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water  mark  of  Lake  Coeur  d'Alene,  but  was  subsequently 
filled  in  and  improvements  erected  thereon.  The  pleadings 
admit  the  ownership  of  the  property  by  respondent,  and 
we  are  expressing  no  opinion  as  to  whether  or  not  the  prop- 
erty is  subject  to  private  ownership  and  taxable  under  the 
statute. 

The  following  excerpt  from  the  testimony  of  Mott  Sawyer, 
witness  on  behalf  of  respondent,  shows  the  actual  situation 
with  reference  to  the  use  of  this  property : 

*'Q.  Have  you  ever  used  the  land  50  feet  south  of  the 
track! 

**A.  We  have  used  nothing  south  of  a  line  fifty  foot  south 
of  the  southerly  track.  That  has  not  been  in  actual  use  up 
to  this  time. 

'*Q.  What  lise  has  been  made  of  the  fifty  feet  just  south 
of  the  track! 

"A.  We  have  used  about  12  feet  south  of  the  track  as 
a  portion  of  the  right  of  way  upon  which  the  track  stands 
so  that  we  may  have  sufficient  room — sufficient  clearance 
between  the  side  of  the  cars  and  the  abutting  property  to 
avoid  accident.  That  leaves  possible  38  feet  or  thereabouts 
between  the  track  and  the  fifty  foot  line  which  has  not  been 
in  actual  use. 

*'Q.  This  fifty-foot  line  is  an  imaginary  line  drawn  through 
the  premises! 

*' A.  Simply  to  designate  the  line  of  the  right  of  way  occu- 
pied by  the  tracks.  That  is  the  customary  width  which  we 
reserve  wherever  we  purchase  a  right  of  way." 

The  law  in  force  at  the  time  this  assessment  was  made  was 
chap.  58,  Sess.  Laws  1913.  Sec.  11  of  that  act,  now  C.  S., 
sec.  3106,  was  as  follows: 

"The  term  *  operating  property'  as  used  in  this  act,  shall 
include  all  franchises,  rights  of  way,  roadbeds,  tracks,  ter- 
minals, rolling-stock,  equipment,  power  stations,  power  sites, 
lands,  reservoirs,  generating  plants  and  substations,  all 
immovable  or  movable  property  owned,  used  or  occupied  by, 
or  operated  in  connection  with  any  railroad,  or  telegraph, 
telephone  or  electric    current    transmission  line,  wholly  or 
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partly  within  this  state,  and  all  station  grounds  and  all 
superstructures  upon  the  rights  of  way  and  station  grounds, 
all  other  immovable  or  movable  property  used,  operated  or 
occupied  by  any  person  owning,  operating  or  constructing 
any  line  of  railroad  or  telegraph,  telephone  or  electric  cur- 
rent transmission  lines,  wholly  or  partly  within  this  state, 
and  reasonably  necessary  to  the  maintenance  and  operation 
of  such  road  or  line,  or  in  conducting  its  business,  and  shall 
include  all  title  and  interest  in  such  property,  as  owner, 
lessee  or  otherwise.*' 

The  law  provided  that  operating  property  of  all  railroads, 
telegraph,  telephone,  and  electric  current  transmission  lines 
should  be  assessed  by  the  state  board  of  equalization,  and 
that  all  property  of  any  such  company  not  included  within 
the  term  ** operating  property"  should  be  assessed  by  the 
county  assessor. 

The  court  found  that  a  portion  of  the  property  so  assessed 
by  the  assessor  was  included  in  the  assessment  made  by  the 
state  board  as  operating  property,  and  that  each  and  all 
things  with  relation  to  such  assessment  were  without  author- 
ity and  void. 

Respondent  urges  in  support  of  the  judgment  that  the 
property  assessed  by  the  county  assessor  was  terminal  prop- 
erty, and  therefore  included  within  the  definition  of  **  oper- 
ating property";  that  if  the  property  was  in  fact  a  railroad 
terminal,  it  was  operating  property,  whether  actually  used  at 
the  time  in  the  operation  of  the  railroad  or  not. 

In  the  case  of  Jacksonville,  L.  &  8t,  L.  R,  Co.  v,  LotUsville 
cfe  N.  R,  Co,,  150  111.  480,  37  N.  E.  924,  in  construing  the 
provisions  of  a  contract,  the  court  said: 

**  Terminal  facilities,  as  understood  by  those  operating  rail- 
roads, do  not  include  tracks,  other  than  those  used  in  making 
up  trains,  and  the  track  put  in  upon  the  property  of  said 
carworks  company  was  not  used  for  that  purpose,  did  not 
belong  to  appellee,  and  was  not  a  part  of  its  terminal  facili- 
ties  " 

In  the  case  of  Minneapolis,  St.  P,  &  Savlt  Sie,  Marie  R. 
Co.  V,  Douglas  County  et  at.,  159  Wis.  408,  Ann.  Cas.  1916E, 
1199,  150  N.  W.  422,  it  is  said: 
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*' Terminal  facilities,  such  as  freight-houses,  grain-elevators, 
and  warehouses,  owned  by  the  carrier,  equipped  with  the 
proper  appliances  necessary  to  enable  the  railroad  to  per- 
form its  full  duty  of  transportation  and  delivery*  of  freight 
of  all  kinds,  either  to  the  consumer,  the  dealer,  or  a  connect- 
ing carrier,  constitute  property  necessarily  used  in  the  opera- 
tion of  a  railroad,  and  hence  become  part  of  the  entirety. 
The  word  'necessary'  here  does  not  mean  'inevitable'  on  the 
one  hand,  nor  merely  'convenient'  or  'profitable'  on  the 
other,  but  a  stage  of  utility  or  materiality  to  the  carrier's 
business  less,  than  the  first  but  greater  than  the  latter  of 
these  expressions.  Perhaps  the  phrase  'reasonably  required 
in  the  exercise  of  sound  business  prudence'  would  express 
the  idea  fairly  well." 

The  language  quoted  above  was  used  in  construing  a  sec- 
tion of  a  statute  of  the  state  of  Wisconsin  providing  for  the 
taxation  of  railroad  property,  and  the  definition  of  the  term 
"property  of  the  railroad  company,"  contained  in  said  sec- 
tion, is  quite  similar  to  the  definition  of  "operating  prop- 
erty" contained  in  the  statute  under  consideration  in  this 
case. 

The  word  "terminal,"  as  used  in  the  definition  of  oper- 
ating property  within  our  statute,  means  property  used  at 
the  time  of  the  assessment  for  the  purjwse  of  furnishing  ter- 
minal facilities  in  the  operation  of  the  railroad.  If  prop- 
erty is  acquired  or  owned  by  a  railroad  with  a  bona  fide 
present  intention  of  using  it  to  furnish  terminal  facilities 
in  the  immediate  future,  it  would  be  "property  owned,  used 
or  occupied  by  or  operated  in  connection  with  any  railroad, 
.  .  .  ."  But  this  does  not  appear  to  have  been  the  fact 
in  this  case.  The  railroad  tracks  had  been  constructed  for 
several  years,  and  it  did  not  appear  that  there  was.  any 
intention  to  use  the  property  in  the  immediate  future  for 
the  purpose  of  supplying  terminal  facilities. 

The  evidence  showed  that  a  portion  of  the  property 
assessed  was  not  a  terminal,  or  owned  or  operated  in  connec- 
tion with  the  railroad.  The  county  assessor,  however,  had 
no  power  to  assess  any  portion  of  the  operating  property  of 
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the  road.  {Louisicma  etc.  B.  Co.  v.  Badey,  115  /  La.  929, 
40  So.  358;  Chicago  etc.  B.  Co.  v.  People,  218  lU.  463,  75 
N.  E.  1021 ;  Chicago  etc.  B.  Co.  v.  Cass  County,  8  N.  D.  18, 
76  N.  W.  239 ;  NashviUe  'etc.  B.  Co.  v.  Board  of  Hqualkation, 
122  Tenn.  1,  122  S.  W.  467 ;  Illinois  Cent.  B.  Co.  v.  Cavins, 
238  111.  380,  87  N.  E.  371.) 

I  The  assessment  by  the  county  assessor  of  that  portion  of 
the  tract  of  land  used  as  operating  property  was  void. 
Since  the  void  assessment  constituted  an  inseparable  portion 
of  the  entire  assessment,  the  assessment  was  void.  {Cahoon 
V.  Seger,  31  Ida.  101,  168  Pac  441.) 

Appellant  cites  the  case  of  Northern  Pac.  B.  Co.  v. 
Kootenai  County^  19  Ida.  75,  112  Pac.  320,  and  insists  that 
respondent  is  not  entitled  to  relief  prayed  for  without  offer- 
ing to  pay  the  amount  of  taxes  justly  due  for  the  portion 
of  the  property  which  the  county  assessor  had  jurisdiction 
to  assess. 

In  the  case  cited  there  was  an  assessment  of  the  property 
which  was  irregular.  There  must  be  an  assessment  before 
an  obligation  arises  to  pay  taxes.  In  this  case  the  assessment 
was  not  irregular,  but  was  void.  There  was  no  basis  for  a 
determination  of  the  amount  which  respondent  should  pay 
^s  taxes  upon  the  property  which  the  county  assessor  had 
jurisdiction  to  include  in  his  assessment. 

The  judgment  is  affirmed.     Costs  awarded  to  respondent. 

Morgan,  C,  J.,  and  Budge,  J.,  concur. 
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(September  23,  1920.) 

JAMES  P.  CALLAHAN,   Appellant,  v.  HELEN  ELIZA- 
BETH  CALLAHAN,   Respondent. 

[192   Pac.   660.] 

DivoBCi — ^Findings — Division    of    Community    Pbopebtt — Attobntt 
Fees  and  Suit  Money — ^Expense  on  Appeal. 

1.  In  an  action  for  divorce,  on  the  ground  of  extreme  emeltj, 
the  court  should  make  findings  upon  every  charge  of  misconduct 

'  of  that  nature  on  which  testimony  has  been  presented.  Whether 
such  charges  are  true  or  false,  a  finding  thereon  is  required  when 
community  property  is  to  be  divided,  to  enable  the  court,  if  a 
divorce  is  granted,  to  make  an  equitable  division  thereof.. 

2.  Where  counsel  for  the  wife  is  responsible  for  acts  of  ex- 
treme cruelty  on  her  part  which  might  be  the  basis  of  a  divorce 
on  that  ground,  the  husband  is  not  required  to  pay  for  the  ser- 
vices of  such  counsel  rendered  on  her  behalf  in  the  case. 

3.  In  an  action  for  divorce  where  counsel  entered  into  a  stip- 
ulation to  the  effect  that  the  trial  court  should  fix  the  amount  of 
attorney  fees  and  suit  money  to  be  allowed  the  wife,  without  ex- 
pert testimony  as  to  the  value  o^  the  attorney's  services  rendered 
in  her  behalf,  and  without  evidence  of  the  amount  of  suit  money 
expended,  or  for  what  purpose,  other  than  the  filing  of  a  state- 
ment by  her  attorney  of  the  amount  so  expended,  the  husband  is 
bound  by  such  stipulation  and  cannot  thereafter  be  heard  to  com- 
plain, in  the  absence  of  a  showing  that  the  trial  court  abused 
its  discretion  in  making  the  allowance. 

4.  In  an  action  for  divorce,  where  conspiracy  is  alleged  in  the 
cross-complaint,  the  court  need  not  find  on  all  the  various  allega- 
tions which  it  is  claimed  tend  to* prove  the  existence  of  such  con- 
spiracy when  the  court  actually  finds,  as  an  ultimate  fact,  that 
no  conspiracy  was  entered  into;  and  such  finding,  based  on  sub- 
stantially conflicting  evidence,  will  not  be  disturbed. 

5.  The  amount  of  attorney  fees  and  suit  money  fixed  by  the 
court,  upon  stipulation  of  counsel  in  this  case,  will  not  be  dis- 
turbed, except  in  so  far  as  the  matter  may  be  affected  by  findings 

2.  Liability  of  husband  in  divorce  action  for  counsel  fees  in- 
curred by  wife,  see  notes  in  15  Anm.  Oas.  21;  Ann.  Oaa.  1917A,  689, 
702. 

Idaho,  Vol.  88—16 
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hereafter   to   be   made    by   the    district    court    in    regard    to    the 
ehargee  of  miaeonduct  by  respondent  with  her  counsel. 

6.  The  district  court  may,  upon  the  cause  being  remanded  to 
it  for  additional  findings,  make  a  new  order  with  respect  to  the 
dlTision  of  the  community  property,  assigning  it  to  the  respective 
parties  in  such  proportions  as,  from  all  of  the  facts  heretofore 
found  and  to  be  hereafter  found,  and  the  condition  of  the  par- 
ties, the  court  may  deem  just,  as  directed  by  C.  S.,  sec.  4650. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Kootenai  County.    Hon.  Robert  N.  Dunn,  Judge. 

Action  for  divorce.  Judgment  for  plaintiff  and  order  for 
attorney  fees  made  after  judgment.    Reversed  and  remanded. 

Walter  H.  Hanson  and  Donald  A.  Callahan,  for  Appellant. 

Under  the  evidence  and  the  findings  of  fact  made  by  the 
trial  court,  the  distribution  of  the  community  property  made 
by  the  court  was  unjust  and  inequitable.  Respondent  con- 
tributed nothing  to  the  community  property,  and  by  her 
conduct  forfeited  all  right  to  share  in  it.  {Leupold  v.  Leu- 
pold,  164  Iowa,  5»5,  146  N.  W.  55;  Neander  v.  Neander,  35 
Colo.  495,  84  Pac.  69 ;  Spaidddng  v.  SpavMing,  133  Ind.  122, 
36  Am.  St.  534,  32  N.  E.  224;  Conner  v.  Cowner,  29  Ind.  48; 
Spitler  V.  Spitter,  108  111.  120;  Ooldsmith  v.  Odidsnvith,  6 
Mich.  285;  Fivecoat  v.  Fivecoat,  32  Iowa,  198;  Ecker  v. 
Ecker,  22  Okl.  873,  98  Pac.  918,  20  L.  R.  A.,  N.  S.,  421; 
Davis  V.  Davis,  134  Ga.  804,  20  Ann.  Cas.  20,  68  S.  E.  594, 
30  L.  R.  A.,  N.  S.,  73;  Hickling  v,  Hickling,  40  111.  App.  73; 
Beeler  v.  Beeler,  19  Ky.  Law  Rep.  1936,  44  S.  W.  136; 
DoUins  v.  Dollins,  26  Ky.  Law  Itep.  1036,  83  S.  W.  95; 
Robards  v.  Robards,  33  Ky.  Law  Rep.  565,  110  S.  W.  422; 
Wheat  V,  Owens,  15  Tex.  241,  65  Am.  Dec.  164;  Carroll  v. 
Carroll,  20  Tex.  731 ;  Barnett  y.  Barnett,  9  N.  M.  205,  50 
Pac.  337;  Lhda's  Succession,  44  La.  Ann.  61,  10  So.  406; 
Strozynski  v.  Strozynski,  97  Cal.  189,  31  Pac.  1130.) 

It  is  the  duty  of  the  trial  court  to  make  findings  upon 
each  and  every  material  issue,  arising  upon  the  pleadings, 
upon  which  proof  is  offered  and  which  in  any  way  affects  the 
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judgment  entered.  (BerKn  Machine  Works  v.  Dehlbom 
Lumber  Co.,  29  Ida.  494,  160  Pac.  746.) 

The  findings  of  fact  made  by  the  trial  court  upon  the 
issues  of  conspiracy  and  connivance  were  sufiScient  as  to 
the  ultimate  facts  and  decisive  of  all  the  material  issues. 
{Hamaton  v.  Spokane  &  P.  B.  R,  Co.,  3  Ida.  164,  28  Pac. 
408;  Fouch  v.  Bates,  18  Ida.  374,  110  Patf.  265;  Jones  v. 
Vanausdeln,  28  Ida.  743,  156  Pac.  615;  Caseday  v.  Lind- 
Strom,  44  Or.  309,  75  Pac.  222 ;  San  Antonio  Traction  Co,  v. 
Higdon,  58  Tex.  Civ.  83,  123  S.  W.  732.) 

The  trial  court  did  not  err  in  finding  that  plaintiff,  his 
attorneys  and  alleged  agents  were  not  guilty  of  conspiracy. 
{Thornton  v.  Thornton,  67  N.  J.  Eq.  499,  58  Atl.  647;  Warn 
V.  Warn,  59  N.  J.  Eq.  642,  45  Atl.  916 ;  Bateman  v.  Bateman, 
42  App.  Cas.  (D.  C.)  230;  Bobbins  v.  Bobbins,  140  Mass. 
528,  54  Am.  Rep.  488,  5  N.  E.  837;  Wilson  v.  Wilson,  154 
Mass.  194,  26  Am.  St.  237,  28  N.  E.  167,  12  L.  R.  A.  524; 
Pettee  v,  Pettee,  77  Hun,  595,  28  N.  Y.  Supp.  1067;  Dilatush 
V.  Dilatush,  86  N.  J.  Eq.  346,  98  Atl.  255 ;  Lehman  v.  Leh- 
man, 78  N.  J.  Eq.  316,  79  Atl.  1060;  Broivn  v.  Brown,  62 
N:  J.  Eq.  29,  49  Atl.  589 ;  Reierson  v.  Beierson,  32  App.  Div. 
62,  52  N.  Y.  Supp.  509;  Leavitt  v.  Leavitt,  229  Mass.  196, 
118  N.  E.  262;  Lambert  v.  Lambert,  165  Iowa,  367,  145 
N.  W.  920;  Farwell  v.  FarweU,  47  Mont.  574,  Ann.  Cas. 
1915C,  78,  133  Pac.  958;  Herriford  v.  Herriford,  169  Mo. 
App.  641,  155  S.  W.  855.) 

Counsel  may  not,  during  the  progress  of  a  trial,  stipulate 
as  to  the  weight  of  evidence  or  as  to  what  the  law  of  the  case 
may  be.  Any  such  effort,  if  made,  is  not  binding  upon  a 
litigant,  neither  will  it  be  recognized  by  the  court.  (12 
Ency.  of  Evidence,  99;  San  Francisco  Lumber  Co.  v.  Bibb, 
139  Cal.  325,  73  Pac.  864;  Breeze  v.  Haley,  11  Colo.  351, 
18  Pac.  551;  Owen  v.  Hprzihoff,  2  Cal.  App.  622,  84  Pac. 
274;  36  Cyc.  1291.) 

Harry  H.  Parsons,  Featherstone  &  Fox  and  Cannon  &  Fer- 
ris, for  Respondent. 

Plaintiff  was  guilty  of  connivance.  (Morrison  v.  Mor- 
rison, 142  Mas.  361,  56  Am.  Rep.  688,  8  N.  E.  59;  Cane  v. 
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Cane,  39  N.  J.  Eq.  148;  Derby  v.  Derby,  21  N.  J.  Bq.  36; 
Hedden  v,  Hedden,  21  N.  J.  Eq.  61;  Noyes  v.  Noyes,  194 
Mass.  -20,  120  Am.  St.  517,  10  Ann,  Cas.  818,  79  N.  E.  814; 
WTiite  V.  White,  84  N.  J.  Eq.  512,  95  Atl.  197;  Thornton  v. 
Thornton,  67  N.  J.  Eq.  499,  58  Atl.  647;  Donohue  v. 
Donahue,  159  Mo.  App.  610,  141  S.  W.  465 ;  Karger  v.  Kar- 
ger,  19  Misc.  Rep.  236,  44  N.  Y.  Supp.  219;  May  v.  May, 
108  Iowa  1,  75  Am.  St.  202,  78  N.  W.  703;  Delaney  v.  De- 
laney,  71  N.  J.  Eq.  246,  65  Atl.  217.) 

Wholesale  charges  of  adultery  made  by  plaintiff,  none  of 
which  were  proven,  constitute  extreme  cruelty.  (18  L.  R.  A., 
N.  S.,  note  303;  34  L.  R.  A.,  N.  S.,  note  360;  9  R.  C.  L.,  Di- 
vorce, 345.) 

Plaintiff's  conduct  was  rjesponsible  for  Conditions.  {Boech 
V.  Boech,  29  Ida.  639,  161  Pac.  576 ;  Spofford  v.  Spofford,  18 
Ida.  115,  108  Pac.  1054.) 

Plaintiff  failed  to  show  he  suffered  grievous  mental  suffer- 
ing.    {Donaldson  v,  Donaldson,  31  Ida.  180,  170  Pac.  94.) 

BUDGE,  J. — In  this  case  there  are  three  appeals;  first, 
by  James  F.  Callahan,  plaintiff,  referred  to  in  this  opinion 
as  appellant,  second,  by  Helen  Elizabeth  Callahan,  defendant, 
referred  to  herein  as  respondent,  and  third,  by  plaintiff  from 
an  order  made  by  the  trial  judge  for  services  to  be  rendered 
Jby  respondent's  attorneys  on  appeal  to  this  court. 

Appellant  was  granted  a  divorce  on  the  ground  of  extreme 
cruelty  and  denied  a  divorce  on  the  ground  of  adultery. 
The  court  failed  to  find  respondent  guilty  of  adultery.  The 
findings  in  this  respect  are  based  on  substantially  conflict- 
ing evidence  and  will  not  be  disturbed. 

Appellant's  assignment  of  error,  that  the  court  failed  to 
make  findings  on  charges  of  misconduct  attributed  to  re- 
spondent and  her  senior  counsel,  Harry  H.  Parsons,  alleged  to 
have  occurred  at  the  Florence  Hotel,  in  Missoula,  Montana, 
June  15,  1916,  and  on  the  Northern  Pacific  Missoula- Wallace 
train  in  January,  1917,  are  meritorious.  Without  comment* 
ing  on  the  nature  or  character  of  the  misconduct  testified  to, 
it  is  apparent  that  the  failure  of  the  court  to  find  on  this 
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material  testimony  left  the  charges  so  made  against  respond- 
ent and  her  senior  counsel  undisposed  of.  .  If  the  charges 
are  true,  the  conduct  was  of  such  nature  that  it  would  con- 
stitute additional  acts  of  extreme  cruelty,  and  whether  true 
or  false,  the  fact  would  be  important  for  the  trial  court  to 
consider  in  making  a  division  of  the  community  property. 
Again,  if  true,  Parsons  would  not  b^  entitled  to  any  compen- 
sation for  services  rendered,  which  would  be  chargeable  to 
appellant.  Where  counsel  for  the  wife  is  responsible  for 
acts  of  extreme  cruelty  on  her  part  which  might  be  the 
basis  of  a  divorce  on  that  ground,  the  injured  spouse  is 
not  to  be  called  on  to  respond  in  attorney  fees  for  services 
rendered  by  such  counsel  in  the  case.  The  cause,  therefore, 
will  be  remanded  ta  the  trial  court  with  instructions  to 
make  findings  of  fact  and  conclusions  of  law  on  this  issue, 
from  the  record  before  it  and  without  taking  any  additional 
evidence  in  the  case. 

Appellant  assigns  as  error  the  action  of  the  court  in  award- 
ing respondent  the  sum  of  $50,000  as  her  share  of  the  com- 
munity property.  Since  the  cause  is  being  remanded  for 
additional  findings  on  the  issue  of  cruelty  above  referred  to, 
the  trial  court  may,  if  it  shall  see  fit,*  make  a  new  order 
with  respect  to  the  division  of  the  community  property,  as- 
signing it  to  the  respective  parties  in  such  proportions  as  the 
court  may,  from  all  of  the  facts  heretofore  found  and  to  be 
hereafter  found,  and  the  condition  of  the  parties,  deem  just, 
as  directed  by  C.  S.,  sec.  4650. 

Cohceming  the  assignment  that  the  court  erred  in  award- 
ing respondent  attorney  fees  and  suit  money,  the  record  dis- 
closes that  there  was  a  stipulation  entered  into  between  the 
attorneys  for  the  appellant  and  for  the  respondent  that  the 
trial  court  should  fix  the  amount  of  attorney  fees  and  suit 
money  that  should  be  allowed  respondent  without  expert 
testimony  as  to  the  value  of  the  attorneys'  services  so  ren- 
dered and  without  evidence  of  the  amount  of  suit  money 
expended  or  for  what  purpose,  other  than  the  filing  of  a 
statement  by  the  attorney  for  respondent  of  the  amount  so 
expended.    Appellant  is  bound  by  this  stipulation  and  can- 
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not  be  heard  now  to  complain,  in  the  absence  of  a  showing 
that  the  trial  court  abused  its  discretion  in  making  the  allow- 
ance. If  respondent  and  her  senior  counsel  should  be  found 
to  be  guilty  of  the  acts  complained  of,  and  heretofore  referred 
to,  the  allowance  of  any  attorney  fee  against  appellant  and 
payable  by  reason  of  the  services  of  such  counsel  would  be  an 
abuse  of  discretion.  Tfie  amount  of  attorney  fees  and  suit 
money  so  fixed  by  the  court  in  pursuance  of  this  stipulation 
will  not  be  disturbed,  except  so  far  as  any  attorney  fee  al- 
lowed by  reason  of  services  rendered  by  Harry  H.  Parsons 
may  be  affected  by  matters  already  discussed. 

Respondent  filed  a  cross-complaint  in  which  she  alleged  a 
conspiracy  on  the  part  of  appellant,  his  attorneys  and  de- 
tectives, to  attempt  to  procure  the  commission  of  adultery  by 
her.  The  court  found  that  appellant  and  his  attorneys  did 
not  enter  into  any  conspiracy.  Respondent  contends  that 
the  court  erred  in  failing  to  find  on  the  various  steps  which 
she  claims  tend  to  prove  the  existence  of  the  conspiracy. 
The  finding  of  the  court  is  sufficient,  as  a  finding  of  the  ulti- 
mate facts,  and  being  based  on  substantially  conflicting  evi- 
dence, will  not  be  disturbed. 

The  allowance  ojf  attorney  fees  and  expense  money  on 
appeal  was  based  on  the  affidavit  of  respondent.  Appellant 
filed  his  affidavit  in  opposition  to  the  allowanc'e.  Neither 
affiant  is  an  expert  or  has  any  knowledge  of  the  value  of 
such  services.  Since  no  expert  testimony  was  submitted  to 
the  court,  there  was  no  evidence  before  it  on  which  to  base 
its  judgment  for  attorney  fees  and  expenses  to  be  paid  by 
appellant  on  appeal  in  this  case.  The  case  is,  therefore,  re- 
manded, with  instructions  to  the  trial  court  to  take  testimony 
on  this  issue  in  order  that  it  may  have  competent  evidence 
before  it  on  which  to  base  an  order  for  attorney  fees  and 
expenses. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  is  remanded  with  instructions  to  the  trial  court 
to  make  additional  findings  and  enter  judgment  in  accord- 
ance with  the  views  herein  expressed,  and  to  take  testimony 
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on  the  allowance  of  attorney  fees  and  expenses  on  appeal  and 
to  enter  its  order  with  respect  thereto. 

Morgan,  C.  J.,  concurs. 

RICE,  J.,  Dissenting. — I  am  nnable  to  concur  in  the  view 
that  there  is  prejudicial  error  in  the  failure  of  the  trial  court 
to  find  on  the  charge  of  misconduct  attributed  to  respondent 
and  Harry  H.  Parsons.  The  issues  presented  in  this  respect 
have  reference  to  specific  acts  which  are  alleged  to  constitute 
extreme  crueHy.  Appellant  was  granted  a  divorce  on  the 
ground  of  extreme  cruelty,  and  the  failure  to  find  in  these 
specific  instances  could  have  no  effect  upon  the  court  so 
far  as  the  divorce  decree  is  concerned. 

As  to  the  allowance  of  attorney  fees  fof  services  of  Mr. 
Parsons,  I  think  appellant  is  bound  by  the  stipulation  of  his 
ct)unsel  referred  to  in  the  principal  opinion.  That  stipula- 
tion was  entered  into  at  the  close  of  the  trial,  with  full 
knowledge  on  the  part  of  counsel  of  all  the  evidence  in  the 
case.  The  stipulation  was  to  the  effect  that  upon  evidence 
being  submitted  as  to  the  extent  of  the  services  rendered  by 
attorneys  for  respondent,  the  court  should  fix  the  amount  of 
attorney  fees  to  be  allowed  without  expert  testimony  as  to 
the  value  thereof.  Evidence  of  the  services  performed  by 
Mr.  Parsons  was  received  without  objection.  In  view  of  the 
situation,  no  question  as  to  the  propriety  of  allowing  attor- 
ney fees  to  respondent  with  which  to  compensate  Mr.  Par- 
sons for  the  services  rendered  by  him  was  submitted  to  the 
discretion  of  the  trial  court. 

Neither  do  I  think  it  necessary  that  the  court  make  a  spe- 
cific finding  on  this  issue  in  order  to  make  a  proper  division 
of  the  community  property.  The  statute,  Q,  S.,  sec.  4650, 
provides  that  where  a  divorce  is  granted  for  adultery  or 
extreme  cruelty,  the  court  shall  make  such  assignment  of  the 
community  property  as  from  all  the  facts  of  the  case,  and 
the  condition  of  the  parties,  may  be  just.  No  general  rule 
can  be  announced  governing  the  division  of  the  community 
property  upon  granting  of  a  decree  of  divorce  on  grounds  of 
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'  adultery  or  extreme  cruelty.  The  circumstances  of  each  case 
must  be  taken  into  consideration  in  order  to  reach  a  just 
conclusion.  In  order  to  determine  the  circumstances  and 
condition  of  the  parties,  the  court  is  not  confined  to  its 
findings  upon  the  issues  presented  by  the  pleadings.  The 
entire  record  should  be  considered  in  order  to  obtain  a  full 
comprehension  of  the  circumstances  of  the  case.  The  con- 
siderations which  finally  control  the  action  of  the  court  in 
'  making  a  division  of  the  community  property  should  not 
be  inconsistent  with  the  facts  found.  But  these  considera- 
tions are  much  wider  in  scope  than  the  findings  of  the  ul- 
timate facts  upon  issues  presented  by  the  pleadings  in  the 
divorce  action.  The  trial  court  had  before  it  and  in  con- 
templation all  the  testimony  introduced  at  the  trial,  showing 
the  facts  and  circumstances  with  reference  to  the  parties 
and  their  conduct,  and  the  amount  of  the  community  prop- 
erty, as  a  basis  upon  which  to  reach  a  conclusion  as  to  the 
proper  division  thereof. 

After  a  careful  examination  of  the  entire  record,  and  a 
consideration  of  the  conduct  of  both  parties,  neither  of  whom 
was  entirely  free  from  fault,  I  am  satisfied  that  the  trial 
court  did  not  err  in  awarding  to  the  respondent  $50,000 
out  of  a  total  community  property  valued  in  excess  of  $600,- 
000. 

I  think  the  judgment  of  divorce,  including  the  allowance 
of  attorney  fees  and  suit  money,  and  the  division  of  the 
community  property,  should  be  affirmed.  I  am  in  accord 
with  the  conclusion  reached  that  the  order  allowing  counsel 
fees  and  suit  money  on  appeal  to  this  court  should  be 
reversed. 
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(September  29,  1920.) 

F.  L.  ALLEN,  CHARLES  CRAWFORD,  C.  H.  RtAN, 
D.  M.  RIPLEY  and  A.  C.  McCOY,  Appellants^  v. 
DOUMECQ  HIGHWAY  DISTRICT,  C.  E.  MORGAN, 
V.  E.  PICK  and  SAMUEL  JONES,  Individually,  and 
as  Commissioners  of  DOUMECQ  HIGHWAY  DIS- 
TRICT,  Respondents. 

[192  Pac.  662.] 

Constitutional  Law — Highway  Districts — ^Bonds — Elections. 

1.  The  constitution,  art.  8,  see.  3,  prohibits  a  highway  district 
from  incurring  anj  indebtedness,  except  for  ordinary  and  neces- 
sary expenses  authorized  by  the  general  laws  of  the  state,  in  ex- 
cess of  the  income  and  revenue  provided  for  it  for  the  year  in 
which  such  indebtedness  is  sought  to  be  incurred,  without  the 
assent  of  two-thirds  of  the  qualified  electors  thereof  voting  at  an 
election  to  be  held  for  that  purpose,  nor  unless,  before  or  at  the 
time  of  incurring  such  indebtedness,  provision  shall  be  made  for 
the  collection  of  an  annual  tax  sufiicient  to  pay  the  interest  on 
such  indebtedness  as  it  falls  due,  and  also  to  constitute  a  sinking 
fund  for  the  payment  of  the  principal  thereof,  within  twenty 
years  from  the  time  of  contracting  the  same. 

2.  In  an  election  to  determine  whether  or  not  a  highway  dis- 
trict shall  issue  and  sell  bonds,  where  the  purposes  for  which  the 
money  to  be  raised  thereby  constitute  separate  and  distinct  pro- 
posals, they  must  be  separately  stated  in  order  that  a  voter  may 
cast  his  vote  in  favor  of  one  and  against  the  other  if  he  desires 
to  do  so. 

APPEAL  from  the  District  Court  of  the  Tenth  Judicial 
District,  for  Idaho  County.    Hon.  Wallace  N.  Scales,  Judge. 

Action  to  enjoin  issuance  and  sale  of  bonds.  Judgment 
for  defendants.    Reversed. 

A.  S.  Hardy,  for  Appellants. 

Two  or  more  propositions  submitted  and  voted  on  as  one 
question  and  without  being  stated  separately  invalidate  both 
*' attorney's  resolution"  and  election,  being  questions  of  ex- 

2.  Necessity  of  stating  singly  propositions  submitted  to  voters,  see 
notes  in  2  Ann.  Cas.  369;  12  Aim.  Oaa.  851;  Ann.  jDas.  1912D,  319. 
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penditure  for  bridge  across  Salmon  River  (an  extraordinary 
expenditure),  expenditure  for  roads  and  expenditure  for 
machinery,  etc.  {Ostrander  v.  City  of  Salman,  20  Ida.  153, 
117  Pac.  692;  City  of  Denver  v.  Hayes,  28  Colo.  110,  63 
Pac.  311;  McBryde  v.  City  of  Montesano,  7  Wash.  69,  34 
Pac.  .559;  City  of  Leavenworth  v, -Wilson,  69  Kan.  74,  2 
Ann.  Cas.  367,  76  Pac.  400;  Elyria  etc.  Water  Co.  v.  City  of 
Elyria,  57  Ohio  St.  374,  49  N.  E.  335;  State  v.  Brasington, 
93  S.  C.  447,  76  S.  E.  1086 ;  Truelsen  v.  Mayor  of  Duluth, 
61  Minn.  48,  63  N.  W.  714;  Broivn  v.  Carl,  111  Iowa,  608, 
82  N.  W.  1033 ;  Lanigan  v.  Town  of  Gallup,  17  N.  M.  627, 
131  Pac.  997;  State  v.  Wilder,  217  Mo.  261,  116  5-  W.  1087; 
Sommercamp  v.  Kelly,  8  Ida.  712,  71  Pac.  147;  Howard  v. 
Independent  School  District,  17  Ida.  537,  106  Pac.  692; 
Corker  v.  Village  of  Mountainr-Home,  20  Ida.  32,  116  Pac. 
108;  Plait  V.  City  of  Payette,  19  Ida.  470,  114  Pac.  25;  In- 
dependent Highway  District  v.  Ada  County,  24  Ida.  416, 
134  Pac.  542.) 

If  there  had  been  any  attempted  ''agreement'*  between  the 
commissioners  of  the  three  districts  such  as  is  pretended,  it 
would  have  been  invalid  and  of  no  force,  an  attempt  to 
create  a  debt  in  excess  of  the  revenue  of  that  year,  and  to 
bind  the  district  without  a  vote  of  the  people  authorizing 
the  bond  issue.  (County  of  Ada  v,  Bvllen  Bridge  Co.,  5  Ida. 
79,  47  Pac.  818,  36  L.  R.  A.  367;  McNutt  v.  Lemhi  County, 
12  Ida.  63,  84  Pac.  1054;  Feil  v.  City  of  Coeur  d'Alene, 
23  Ida.  32,  129  Pac.  643,  43  L.  R.  A.,  N.  S.,  1095;  Boise  Dev. 
Co.  V.  Boise  City,  26  Ida.  347,  143  Pac.  531.) 

Miles  S.  Johnson,  for  Respondents. 

''Highways  are  roads,  streets,  alleys  and  bridges."  (C.  S., 
sec.  1490.) 

The  object,  as  clearly  stated  in  the  resolution,  was  to  build 
roads  to  connect  with  the  Salmon  River  bridge  and  to  apply 
some  $5,000  on  this  bridge.  Both  bridges  and  roads  are  but 
parts  of  one  general  system.  The  bridges  taken  with  the 
other  parts  of  the  road  constitute  the  highway  of  the  county. 
This  court  has  held  that  a  bond  issue  submitting  roads  and 
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bridges  did  not  state  two  questions  but  one.  (Independent 
Highway  Dist.  No.  2  v.  Ada  County,  24  Ida.  416,  134  Pac. 
542;  State  v.  Carbon  County,  38  Utah,  563,  114  Pac.  522.) 

MORGAN,  C.  J. — ^Appellants  commenced  this  action  to 
procure  an  injunction  restraining  respondents  from  issuing, 
negotiating  or  selling  bonds  of  Doumecq  Highway  District 
declared  to  have  beeh  authorized  at  an  election  held  by  the 
qualified  electors  thereof  to  whom  the  following  question  was 
submitted  pursuant  to  a  resolution  adopted  by  the  board  of 
commissioners  on  Februafy  22,  1919 : 

**  Shall  Doumecq  Highway  District  in  Idaho  county,  state 
of  Idaho,  and  its  highway  board  be  empowered  and  author* 
ized  to  issue  the  negotiable  coupon  bonds  of  the  district  in 
the  ariiount  of  $17,000  bearing  interest  at  a  rate  not  to  ex- 
ceed six  per  cent  per  annum;  said  bonds  to  bear  date 
April  1,  1919,  payable  twenty  years  after  date;  interest  to 
be  paid  semi-annually  January  1st  and  July  1st  each  year; 
for  the  purpose  of  constructing,  improving  and  repairing 
highways  in  the  said  Doumecq  Highway  District,  and  in 
particular  therefor  to  expend  not  to  exceed  $5,000  to  construct 
and  aid  in  the  construction  of  a  wagon  bridge  across  the 
Salmon  River  at  or  near  the  mouth  of  Whitebird  Creek  (said 
mouth  of  Whitebird  Creek  being  in  Whitebird  Highway  Dis- 
trict, adjoining  Doumecq  Highway  District),  and  to  expend 
$12,000.00  on  roads  to  be  constructed  and  maintained  to  con- 
nect with  said  bridge;  and  also  for  the  purpose  of  pur- 
chasing material  and  machinery  and  defraying  necessary 
expenses  of  the  district  in  connection  therewith? 


**IN  FAVOR  of  issuing  bonds  to  the  amount  of 
$17,000  for  the  purposes  stated  in  the  resolution 
of  February  22,  1919. 


"AGAINST  issuing  bonds  of  the  amount  of  $17,000 
for  the  purposes  stated  in  the  resolution  of  Feb- 
ruary 22,  1919. 


''Elector  will  place  a  cross  (X)  in  the  circle  following  the 
expression  of  his  vote."  » 
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The  trial  resulted  in  a  decree  denying  the  injunction  and 
dismissing  the  action  from  which,  and  from  an  order  over- 
ruling a  motion  for  a  new  trial,  this  appeal  is  prosecuted. 

Appellants  insist  the  election  is  invalid  because  two  pro- 
posals were  submitted  as  one  question  and  the  voters  were 
not  given  an  opportunity  to  exercise  the  elective  franchise 
on  these  matters  separately,  but  were  required  to  vote  for 
or  against  them  together. 

Respondents  rely  on  Independent  Highway  District  No.  2  v. 
Ada  Co.,  24  Ida.  416,  134  Pac.  542,  wherein  it  was  held  that 
election  notices  providing  that  the  proceeds  of  the  sale  of 
bonds  were  to  be  used  in  the  construction  of  roads  and 
bridges  did  not  state  a  double  purpose,  since  bridges  tinA 
roads  are  parts  of  the  general  highway  system,  but  the  facts 
in  that  case  are  so  different  from  those  now  before  us,  that 
it  does  not  constitute  a  precedent  which  m^iy  be  safely  fol- 
lowed in  the  case  at  bar. 

The  boards  of  commissioners  of  Whitebird,  Deer  Creek  and 
Doumecq  Highway  Districts,  at  a  joint  meeting,  agreed  to 
construct  a  bridge  across  Salmon  River,  which  flows  between 
them,  Whitebird  being  on  one  side  and  Deer  Creek  and 
Doumecq  on  the  other,  and  to  apportion  the  cost  thereof 
among  the  three  districts. 

Pursuant  to  this  agreement,  and  in  order  to  raise  money 
with  which  to  build  the  bridge,  bond  elections  were  held 
which,  in  Whitebird  and  Deer  Creek  districts,  resulted  in 
favor  of,  and  in  Doumecq  district  against,  the  issuance  and 
sale  of  bonds. 

It  was  then  agreed  between  the  commissioners  of  Deer 
Creek  and  Doumecq  that  the  former  district  would  pay  the 
latter  *s  share  of  the  cost  of  the  bridge  and  the  latter  dis- 
trict would  repay  to  the  former  the  money  so  advanced. 
Thereafter  the  bridge  was  constructed  at  a  cost  of  $22,765. 
together  with  an  additional  sum  for  extra  concrete  and  re- 
enforcing  steel,  two  thousand  dollars  of  which  was  paid  by 
Idaho  county  and  of  the  balance  Whitebird  district  paid 
32.6%  and  Deer  Creek  district  paid  67.4%. 
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The  evidence  clearly  establishes  that  the  $5,000  item  was 
placed  in  the  proposal  for  a  bond  issue  for  the  purpose  of 
raising  money  with  which  to  reimburse  Deer  Creek  district, 
in  whole  or  in  part,  for  expenditures  made  by  it  pursuant 
to^  the  agreement  between  its  commissioners  and  those  of 
Doumecq  district.  It  is  also  clearly  established  that  the  lat- 
ter district  has  never  had  an  income  provided  for  it  for  any 
year  since  it  came  into  existence  sufficient  to  meet  the  obliga- 
tion which  its  board  of  commissioners  sought,  by  that  agree- 
ment, to  contract  against  it. 

The  constitution  of  Idaho,  art.  8,  see?.  3,  provides: 

''No  county,  city,  town,  township,  board  of  education,  or 
school  district,  or  other  subdivision  of  the  state,  shall  incur 
any  indebtedness,  or  liability,  in  any  manner,  or  for  any 
purpose,  exceeding  in  that  year,  the  income  and  revenue 
provided  for  it  for  such  year,  without  the  assent  of  two- 
thirds  of  the  qualified  electors  thereof  voting  at  an  election  < 
to  be  held  for  that  purpose,  nor  unless,  before  or  at  the 
time  of  incurring  such  indebtedness,  provision  shall  be  made 
for  the  collection  of  an  annual  tax  sufficient  to  pay  the  in- 
terest on  such  indebtedness  as  it  falls  due,  and  also  to  con- 
stitute a  sinking  fund  for  the  payment  of  the  principal 
thereof,  within  .twenty  years  from  the  time  of  contracting 
the  same.  Any  indebtedness  or  liability  incurred  contrary 
to  this  provision  shall  be  void.  Provided,  That  this  section 
shall  not  be  construed  to  apply  to  the  ordinary  and  necessary 
expenses  authorized  by  the  general  laws  of  the  state. '* 

The  cost  of  construction  of  the  bridge  was  not  an  ordinary 
and  necessary  expense  authorized  by  the  general  laws  of  the 
state,  and  the  effort  to  incur  an  indebtedness  on  the  part  of 
Doumecq  Highway  District  by  agreement  between  its  board 
of  commissioners  and  that  of  Deer  Creek  district  was  in 
contravention  of  the  section  of  the  constitution  above  quoted 
and  void.  (McNutt  v.  Lemhi  County,  12  Ida.  63,  84  Pac. 
1054;  FeU  V.  City  of  Coeur  d'Alene,  23  Ida.  32,  129  Pac. 
643,  43  L.  R.  A.,  N.  S.,  1095;  Boise  D.evelopment  Co.,  Ltd., 
V.  Boise  City,  26  Ida.  347,  143  Pac.  531 ;  School  Dist.  No.  8 
V.  Ttuin  Falls  etc.  Ins.  Co.,  30  Ida.  400,  164  Pac.  1174.) 
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The  question  submitted  to  the  voters  contained  not  only 
the  proposal  to  issue  and  sell  the  bonds  of  the  district  and 
to  expend  $12,000  of  the  proceeds  thereof  in  constructing, 
improving  and  repairing  roads,  but  also,  while  not  expressly 
stated,  to  ratify,  if  it  can  be  ratified  (McNutt  v.  Lemhi  Co,, 
supra),  the  agreement  of  the  commissioners  to  repay  to  Deer 
Creek  district  the  money  advanced  by  it  for  the  Doumecq 
district  in  payment  of  the  latter 's  proportionate  share  of 
the  cost  of  constructing  the  bridge  across  Salmon  River, 
and  to  expend  not  to  exceed  $5,000  of  the  proceeds  of  the 
sale  of  the  bonds  toward  the  payment  thereof. 

These  were  separate  and  distinct  proposals  and  because 
of  the  manner  in  which  they  were  submitted  a  voter  could 
not  cast  his  ballot  in  favor  of  one  of  them  and  against  the 
other  if  he  desired  to  do  so  but,  in  order  to  vote  to  issue 
and  sell  bonds  for  road  construction  and  improvement,  it 
was  necessary  for  him,  whether  he  wanted  to  do  so  or  not, 
to  vote  to  issue  and  sell  bonds  to  pay  the  claim  of  the  Deer 
Creek  Highway  District.  For  this  reason  the  election  is 
invalid.  (Ostrander  v.  City  of  Salman,  20  Ida.  153,  117 
Pac.  692,  and  cases  therein  cited.) 

The  judgment  appealed  from  is  reversed.  Costs  are 
awarded  to  appellants  against  respondent  Doumecq  High- 
way District.       ^ 

Kice  and  Budge^  JJ.,  concur. 
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Points  Decided. 


(October  1,  1920.) 

ANNA  STACIA  SIMONTON,  Appellant,  v.  SARAH  E. 
SIMONTON,  Administratrix  of  the  Estate  of  ROLVIN 
D.  SIMONTON,  Deceased,  Respondent. 

[193  Pac.   386.] 

Pleading — DEMimsEB — Causes  op  Action — ^Joindes — Probate  Pro- 
ceedings— Adverse  Claim — Jurisdiction  of — Creditor — Action 
BY  When  Proper — Alimony  —  Judgment  por  —  When  Final  — 
Instalments — Accrued — Future — Action  upon — Authority  to 
Modify — Effect  of — Statute  of  Limitations. 

1.  The  probate  court  while  exercising  its  jurisdiction  as  a 
court  of  probate  does  not  have  power  to  settle  disputes  involving 
adverse  claims  to  property  alleged  to  belong  to  the  estate  of  a 
deceased  person. 

2.  Under  the  code  system,  a  simple  contract  creditor  may  sue 
to  recover  a  judgment  for  the  indebtedness  and  in  the  same  action 
avail  himself  of  the  equitable  power  of  the  court  to  pursue  prop- 
erty which  could  not  be  reached  in  an  action  at  law. 

3.  When  an  executor  or  an  administrator  sets  up  an  adverse 
claim  to  property  alleged  by  a  creditor  to  belong  to  the  estate, 
such  creditor,  even  though  his  claim  has  been  rejected  by  the 
administrator  or  executor,  may  sue  him  to  determine  the  title 
thereto,  m  an  action  to  recover  his  debt. 

4.  Courts  of  equity  have  inherent  jurisdiction  to  award  ali- 
mony for  the  support  of  the  wife  and  minor  children  independent 
of  any  action  for  divorce  or  of  any  statutory  provision. 

5.  In  this  state  a  suit  for  separate  maintenance  may  be  main- 
tained by  a  wife,  based  on  C.  S.,  sec.  4654. 

6.  An  order  included  in  a  final  judgment  directing  a  husband 
to  pay  a  specified  sum  per  month  for  the  support  and  maintenance 
of  his  wife  and  minor  children  is  a  final  judgment  as  to  any 
instalments  actually  accrued,  notwithstanding  the  judgment  is  sub- 
ject to  subsequent  modification. 

7.  Instalments  actually  accrued  under  such  a  judgment  consti- 
tute a  debt  which  will  support  lein  action  at  law  notwithstanding 
the  fact  that  the  court  rendering  the  judgment  would  have  juris- 
diction to  enforce  it  by  contempt  proceedings  and  to  modify  it  as 

4.    Power  of  court  to  decree  alimony  Independently  of  divorce  -pro- 
ceedings) see  notes  in  Ann.  Oas.  1913D,  1132;  Ann.  Cas.  1914B,  932. 
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to  future  payments,  provided  no  modifleation  of  the  decree  has 
been  actually  made  prior  to  the  maturity  of  such  instalments. 

8.  Where  the  husband  dies  without  seeking  a  modification  of 
the  decree,  it  may  be  enforced  against  his  estate,  even  though  the 
law  would  have  permitted  its  modification  during  his  lifetime. 

9.  The  absence  of  a  debtor  from  the  state  tolls  the  statute  of 
limitations  for  the  period  of  such  absence  by  virtue  of  the  provi- 
sions of  G.  8.,  sec.  6622,  that  ''the  time  of  his  absence  is  not  a 
part  of  the  time  limited  for  the  conunencement  of  the  action." 

10.  Where  a  judgment  is  made  payable  in  instalments,  the 
statute  of  limitations  applies  to  each  instalment  separately,  and 
does  not  begin  to  run  on  any  instalment  until  it  is  due. 

APPEAL  from  the  District  Court  of  the  Tenth  Judicial 
District,  for  Nez  Perce  County.  Hon.  Wallace  N.  Scales, 
Judge. 

Action  to  compel  administratrix  to  account  for  and  in- 
ventory certain  property  and  to  recover  judgment  against 
the  estate  on  a  rejected  claim.  Judgment  for  defendant. 
Reversed  and  remanded. 

Ben  F.  Tweedy,  for  Appellant. 

Any  party,  interested  in  an  estate,  including  a  creditor, 
can  maintain  an  action  against  the  representative  of  the 
estate,  who  adversely  claims  property  belonging  to  the  es- 
tate, to  recover  such  property  to  the  use  of  the  estate. 
{Hillman  v.  Young,  64  Or.  73,  127  Pac.  793,  129  Pac.  124; 
Hadlei/  v,  Hadley,  73  Or.  179,  144  Pac.  80;  Morse  v.  Slason, 
13  Vt.  296;  McFarlan  v.  McFarlan,  155  Mich.  652,  119 
N.  W.  1108;  First  Nat,  Bank  of  Oloie  v.  McDonough,  19 
Ariz.  223,  168  PaC,  635.) 

The  wife  does  not  have  to  get  a  divorce  to  be  entitled  to 
support  and  maintenance  from  her  husband,  but  can  have 
such  judgment  independent  of  a  judgment  for  divorce. 
{Plainer  v.  Plainer,  66  Iowa,  378,  23  N.  W.  764;  Farber  v. 
Farber,  64  Iowa,  362,  20  N.  W.  472;  Galland  v.  Galland.  38 
Cal.  265;  Finn  v,  Finn,  62  Iowa,  482,  17  N.  W.  739;  Fahey 
V.  FaJiey,  43  Colo.  354,  127  Am.  St.  118,  96  Pac.  251,  18 
L.  R.  A.,  N.  S.,  1147;  In  re  Pope  joy,  26  Colo.  32,  77  Am. 
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St.  222,  55  Pac.  1083;  Eanscom  v.  Hanscam,  6  Colo.  App. 
97,  39  Pac.  885;  Kimble  v.  Kimble,  17  Wash.  75,  49  Pac. 
216;  Dye  v.  Dye,  9  Colo.  App.  320,  48  Pac.  313;  Thurston 
V.  Thursion,  58  Minn.  279,  59  N.  W.  1017;  Edgerion  v, 
Edgerton,  12  Mont.  122,  33  Am.  St.  557,  29  Pac.  966,  16 
L.  R.  A.  94;  Earle  v,  Earle,  27  Neb.  277,  20  Am.  St.  667, 
43  N.  W.  118;  Bueter  v.  Bueier,  1  S.  D.  94,  45  N.  W.  208, 
8  L.  R.  A.  562;  Loeper  v.  Loeper,  81  Wash.  454,  142  Pac. 
1138.) 

The  judgment  became  final  as  to  each  instalment  as  soon 
as  the  instalment  bedame  due  and  thereupon  the  court,  which 
rendered  the  judgment,  could  not  tamper  with  it  at  all. 
{Soide  V.  Sovle,  4  Cal.  App.  97,  87  Pac.  205;  McGregor  v, 
McGregor,  52  Colo.  292,  122  Pac.  390;  Sistare  v.  Sistare,  218 
U.  S.  1,  20  Ann.  Cas.  1061,  30  Sup.  Ct.  682,  54  L.  ed.  905, 
28  L.  R.  A.,  N.  S.,  1068,  see,  also,  Rose's  U.  S.  notes. )^ 

James  E.  Babb,  for  Respondent. 

The  first  Cause  of  action  states  no  cause  of  action,  because 
the  sole  original  jurisdiction  in  probate  matters  is  vested  in 
the  probate  court,  where  the  complaint  shows  this  matter  is 
pending,^and  the  district  court  can  only  ol^ain  jurisdiction  on 
appeal  therefrom. 

The  question  brought  to  the  district  court  on  this  original 
proceeding  is  now  pending  in  the  probate  court,  and  can 
be  disposed  of  there  on  an  ac^count  ordered  and  objection 
thereto  for  failure  to  credit  the  estate  with  the  $1,500.  (1 
Church,  Probate  Law,  p.  530,  par.  4;  Estate  of  Cornelius 
Donakue,  3  Coif.  Cal.  Prob.  Dec.  301;  2  Woerner  on  Am. 
L^w  of  Administration,  p.  652,  sec.  311,  and  voL  1,  Id., 
p.  349.) 

If  the  first  count  is  against  Sarah  E.  Simonton  individ- 
ually, and  if  she  is  a  defendant,  as  she  must  be,  to  sustain 
the  first  count,  then  the  administratrix,  the  sole  necessary 
party  defendant  in  the  second  count,  is  not  a  party,  and 
no  cause  is  stated  in  the  second  count  against  Sarah  E. 
Simonton  individually.  {Stockton  Bldg.  etc.  Assn.  v.  ChaU 
mers,  75  Cal.  332,  7  Am.  St.  173,  17  Pac.  229.)^  - 
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The  judgment  exceeding  statutory  authority  is  void  on  its 
face.  {Ex  parte  Cox,  3  Ida.  530,  95  Am.  St.  29,  32  Pac.  197; 
Watermm  v.  Lawrence,  19  Cal.  210,  79  Am.  Dec.  212 ;  Bern- 
ington  v.  Superior  Court,  69  Cal.  633,  11  Pac.  252.) 

The  order  for  payment  for  support  of  plaintiff  and  minor 
children,  though  written  into  the  judgment  dismissing  the 
action,  was  only  «in  interlocutory  order  and  not  a  final  judg- 
ment— expressly  so  declared  in  the  order  itself  by  the  direc- 
tion that  the  payment  be  made  only  **  until  further  order  of 
this  court." 

An  interlocutory  order  can  only  be  enforced  by  orders  in 
the  action  of  the  court  making  it,  by  striking  out  pleadings, 
contempt,  etc.,  and  will  not  sustain  an  action  for  money. 
(2  Black  on  Judgments,  sec.  959;  23  Cyc.  1503,  note  40;  14 
Cyc.  797,  note  25;  Oeisler  v.  Geisler,  124  Ky.  292,  98  S.  W. 
1023,  where  money  was  ordered  paid  ''until  final  order"; 
Parsons  v.  Parsons,  26  Ky.  Law  Rep.  256,  80  S.  W.  1187; 
Oerrein's  Admr.  v.  Michie,  122  Ky.  250,  91  S.  W.  252; 
Franck  v.  Franck,  107  Ky.  362,  54  S,  W.  192.) 

BUDGE,  J. — ^The  second  amended  complaint  upon  which 
this  action  is  based  purports  to  contain  two  causes  of  action, 
one  to  compel  the  respondent  as  the  administratrix  of  the 
estate  of  Rolvin  D.  Simonton,  deceased,  to  account  for  and 
inventory  certain  property  alleged  to  belong  to  the  estate 
and  not  included  in  the  inventory,  and  which  she  claims  as 
her  own,  and  to  determine  the  title  thereto.  The  second 
cause  of  action  is  to  recover  judgment  on  a  claim  which  had 
been  presented  to  the  administratrix  and  disallowed,  the 
claim  T)eing  based  upon  a  decree  of  the  district  court  of 
Kootenai  county  and  awarding  $15  a  month  to  appellant 
for  the  support  of  herself  and  her  minor  children.  A  de- 
murrer was  interposed  to  this  complaint  upon  numerous 
grounds,  and  was  sustained  by  the  district  court  upon  the 
ground  that  the  two  causes  of  action  were  improperly  joined. 
The  trial  court  ordered  appellant  to  elect  between  the  causes 
of  action,  and  upon  her  refusal  to  do  so  and  her  election  to 
stand  upon  the  second  amended  complaint,  the  court  entered 
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a  judgment  dismissing  the  action.  This  appeal  is  from  the 
judgment. 

The  errors  assigned  attack  the  rulings  of  the  court  in 
sustaining  the  demurrer  on  the  ground  of  misjoinder,  in  re- 
quiring the  appellant  to  elect,  and  in  dismissing  the  action. 

Respondent  contends  that  the  causes  of  action  were  im- 
properly joined,  for  the  reason  that  the  probate  court  has 
exclusive  original  jurisdiction  in  all  matters  of  probate  and 
settlement  of  estates  of  deceased  persons,  and  that,  there- 
fore, as  to  this  cause  of  action  the  district  court  was  without 
jurisdiction. 

There  is  no  merit  in  this  contention  because  the  probate 
court,  while  exercising  its  jurisdiction  as  a  court  of  probate, 
does  not -have  jurisdiction  to  settle  a  dispute  involving  an 
adverse  claim  to  property  alleged  to  belong  to  the  estate. 
Upon  this  point  the  supreme  court  of  California  has  said: 

**The  issues  raised  by  the  objections  of  the  legatee  to  the 
account,  and  the  answer  of  the  executor  .to  such  objection, 
directly  involved  the  question  as  to  where  the  legal  title 
to  this  personal  property  rested,  and  that  was  an  issue  the 
probate  court  had  no  power  to  hear  and  determine.  There 
are  many  matters  relating  to  the  estates  of  deceased  per- 
sons of  which  the  probate  court  has  no  jurisdiction,  and  the 
determination  of  the  question  of  title  to  property  is  essen- 
tially one  of  them.  When  it  became  apparent  from  the 
pleadings  that  matters  of  title  to  property  were  at  issue, 
such  matters  should  have  been  left  to  other  courts  for  de- 
termination; care  being  exercised  that  all  parties  interested 

should  be  fairly  and  fully  represented  at  the  trial " 

(In  re  Haas'  Estate,  97  Cal.  232,  31  Pac.  893,  32  Pac.  327; 
Hartwig  v.  Flynn,  79  Kan.  595,  100  Pac.  642;  Hillman  v. 
Young,  64  Or.  73,  127  Pac.  793,  129  Pac.  124;  OUle  v.  Em^ 
mons,  91  Kan.  462,  138  Pac.  608;  Morse  v,  Slason,  13  Vt. 
296;  Miller  v.  Mitcham,  21  Ida.  741,  745,  123  Pac.  941.) 

It  is  next  contended  by  respondent  that  the  causes  of 
action  are  improperly  joined,  for  the  reason  that  the  first 
cause  of  action  is  against  respondent  as  an  individual  and 
the  second  against  her  as  administratrix  representing  the 
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estate.  This  position  is  not  well  taken.  In  reality  the  com- 
plaint states  but  one  cause  of  action.  The  action,  although 
arising  out  of  a  probate  proceeding,  is  in  principle  essen- 
tially a  creditor's  bill  in  which  appeUant  is  seeking  to  es- 
tablish the  fact  that  she  is  a  creditor  of  the  estate  and  at 
the  same  time  to  reach  funds  which  she  claims  should  be 
subjected  to  the  payment  of  the  debt.  In  such  a  proceeding 
it  is  proper  that  respondent  be  made  defendant,  both  as  an 
individual  and  as  administratrix  of  the  estate  of  a  deceased 
person. 

Numerically  the  weight  of  authority  is  that  a  court  of 
equity  will  not  entertain  a  creditor's  bill  until  after  the  cred- 
itor has  reduced  his  claim  to  judgment  in  a  court  of  law. 
(15  C.  J.  1388,  sec.  16;  8  R.  C.  L.  20,  sec.  24;  extended  note' 
to  Ziska  V.  Ziska,  20  Okl.  634,  95  Pac.  254,  23  L.  R,  A., 
N.  S.,  1.)  The  rule  originally,  and  still  in  many  jurisdictions, 
required  the  creditor  to  exhaust  every  legal  remedy  before  he 
would  be  permitted  to  resort  to  the  interposition  of  equity 
for  relief.  The  reason  for  the  rule  which  required  the  cred- 
itor to  reduce  his  claim  to  judgment  before  pursuing  prop- 
erty which  had  passed  out  of  the  debtor's  hands,  or,  in  other 
words,  which  denied  him  the  right  to  proceed  in  equity  until 
he  should  have  reduced  his  claim  to  judgment  in  a  court  of 
law,  was  that  the  debtor  was  entitled  to  have  the  legal  ac- 
tion tried  before  a  jury.  It  is  apparent  that  under  the  code 
practice  this  reason  fails,  for  the  distinction  between  actions 
at  law  and  suits  in  equity  is  abolished  and  the  same  court 
administers  both  legal^  and  equitable  relief  in  a  civil  action, 
and  if  in  the  same  action  it  is  necessary  to  determine  both 
equitable  issues  and  law  issues  of  fact,  the  court  will  deter- 
mine the  equitable  issues  of  fact  and,  unless  the  same  is 
waived,  will  impanel  a  jury  to  try  out  the  legal  issues  of 
fact.  It  must  be  conceded,  however,  that  the  authorities  are 
not  at  all  harmonious,  some  courts  still  even  under  the  code 
maintaining  the  old  distinction.  Other  courts,  however,  have 
boldly  departed  from  the  old  rule,  and  under  the  code  sys- 
tem permit  a  simple  contract  creditor  to  recover  a  judgment 
for  the  indebtedness  and  in  the  same  action  avail  himself  of 
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the  equitable  power  of  the  court  to  pursue  property  which 
could  not  be  reached  in  an  action  at  law.  (Shirley  v.  Waco 
etc.  Co.,  78  Tex.  131,  10  S.  W.  543;  Miller  v.  Hughes,  33 
S.  C.  530,  12  S.  E.  419;  Dawson  Bank  v.  Harris,  84  N.  C. 
206;  Vail  V.  Hammond,  60  Conn.  374,  25  Am.  St.  330,  22 
Atl.  954 ;  First  -Nat.  Bank,  of  Globe  v.  McDonough,  19  Ariz. 
223,  168  Pac.  635;  Morse  v.  Slason,  supra;  note,  23  L.  R.  A., 
N.  S.,  84;  8  R.  C.  L.  .25,  sec.  29;  15  C.  J.  1388,  sec.  14; 
Fidelity  Savings  cfe  Loan  Assn.  v.  Reese,  41  S.  D.  546,  171 
N.  W.  812.) 

We  are  of  the  opinion  that  the  latter  is  the  more  just  and 
enlightened  view,  and  represents  the  trend  of  modem 
authority.  It  is  in  keeping  with  the  spirit  of  the  code, 
prevents  circuity  of  action,  avoids  a  multiplicity  of  suits, 
saves  needless  delay  and  expense,  and  promotes  a  more 
speedy  and  efficient  administration  of  justice. 

Another  question  which  to  our  minds  has  given  rise  to 
needless  confusion  in  cases  like  the  on^  at  bar  is  whether  the 
creditor  is  the  proper  party  or  has  the  legal  capacity  to 
bring  the  action.  The  supreme  court  of  California  origi- 
nally held  under  statutes  identical  with  ours  that  the  cred- 
itor could  not  maintain  the  action,  but  that  it  must  be 
brought  by  the  administrator,  and  that  if  he  set  up  an 
adverse  claim  to  property  alleged  by  the  creditor  to  belong 
to  the  estate  and  refused  to  inventory  it,  the  probate  court 
should  discharge  him  and  appoint  a  new  administrator  whose 
'duty  it  would  be  to  bring  the  action.  {Mesmer  v.  Jenkins, 
61  Cal.  151.)  The  rule,  however,  was  later  modified  by 
holding  that  ordinarily  the  action  should  be  brought  by  the 
executor  or  administrator  and  would  not  lie  by  a  creditor, 
but  that  where  the  fraudulent  grantee  is  the  executor  or 
administrator,  he  could  not  sue  himself,  and  the  creditor 
was  entitled  to  bring  the  action.  (Emmons  v.  Barton,  109 
Cal.  662,  42  Pac.  303.)  The  supreme  ctourt  of  Utah,  in 
Fehringer  v.  Commercial  Nat.  Bank,  23  Utah,  393,  397,  64 
Pac.  1108,  held  that  creditors  of  an  insolvent  estate  cannot 
bring  an  action  in  their  own  name  to  set  aside  a  debt  made 
by  decedent  in  his  lifetime  without  demand  on  and  refusal 
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by  the  administrator  to  sue.  In  the  present  case  it  is  not 
necessary  to  determine  whether  the  creditor  could  maintain 
such  an  action  if  the  property  sought  to  be  reached  were 
claimed  by  third  parties,  and  therefore  upon  this  question 
we  express  no  opinion.  We  are  here  called  upon  to  decide 
only  the  question  whether  the  creditor  under  such  circum- 
stances as  exist  in  this  case  where  the  administratrix  herself 
is  adversely  claiming  property  which  the  creditor  alleges 
belongs  to  the  estate  may  maintain  the  action,  and  this  ques- 
tion we  decide  in  the  affirmative. 

It  is  next  urged  by  respondent  that  recovery  is  based  upon 
an  order  of  court  in  1893,  directing  payment  for  the  support 
of  appellant  and  minor  children,  made  not  pending  the  trial 
of  the  action,  but  inserted  in  the  final  judgment  entered 
after  trial  at  the  final  determination  of  the  action.  If  we 
understand  respondent's  contention  in  this  connection  cor- 
rectly, it  is  that  since  no  divorce  was  granted,  the  court 
was  without  authoritj^  to  make  an  order  for  alimony,  and 
that  therefore  the  judgment,  exceeding  the  statutory  author- 
ity, is  void  on  its  face. 

While  there  are  conflicting  decisions  upon  this  point,  the 
weight  of  authority  holds  that  courts  of  equity  have  inherent 
jurisdiction  to  award  separate  maintenance  for  the  support 
of  the  wife  and  minor  children  independent  of  any  action 
for  divorce  and  independent  of  any  statutory  provision. 
(1  R.  C.  L.  875-881,  sees.  14-19,  inclusive,  where  the  history 
of  the  rule  is  exhaustively  reviewed.)  In  this  state  a  suit 
for  separate  maintenance  may  be  maintained  by  a  wife,  based 
on  C.  S.,  sec.  4654.  {Oalland  v.  Oallamd,  38  Cal.  265;  Living- 
Stan  V.  Superior  Cowt,  117  Cal.  633,  49  Pac.  836,  38  L.  R.  A. 
175.) 

It  is  next  insisted  by  respondent  that  the  order  for  pay- 
ment for  the  support  of  appellant  and  minor  children,  though 
written  into  a  final  judgment,  was  only  an  interlocutory 
order  and  not  a  final  judgment,  since  it  recites  that  the  pay- 
ments are  to  be  made  **  until  further  order  of  this  ctourt," 
and  that  an  interlocutory  order  can  only  be  enforced  by  the 
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court  making  the  order  and  will  not  sustain  an  action  for 
money. 

The  order  directing  the  deceased  to  pay  appellant  $15  per 
month  was  not  an  interlocutory  order,  under  the  weight  of 
authority,  but  a  final  judgment  as  to  instalments  actually 
accrued.  The  inclusion  of  the  words  "until  further  order 
of  this  court"  did  not  alter  the  nature  of  the  decree,  for  the 
reason  that,  such  an  order,  although  final  as  to  instalments 
actually  accrued  {McGregor  v.  McOregar,  52  Colo.  292,  122 
Pac.  890),  is  always  subject  to  subsequent  modification  as 
to  future  payments  upon  an  appropriate  application  and 
showing  of  changed  conditions  necessitating  such  modifica- 
tion. There  is  a  conflict  in  the  decisions  as  to  whether  or 
not  such  an  order,  which,  either  by  virtue  of  the  language 
of  the  decree  or  by  statutory  enactment  or  inherent  authority 
of  the  court,  is  subject  to  modification,  is  such  a  judgment 
as  will  support  an  action,  but  many  of  the  cases  holding  to 
the  contrary  have  apparently  done  so  because  of  a  misinter- 
pretation of  the  decision  of  the  supreme  court  of  the  United 
States  in  Li;nde  v.  Lynde,  181  U.  S.  183,  21  Sup.  Ct.  555, 
45  L.  ed.  810,  see,  also,  Rose's  U.  S.  Notes;  Israel  v,  Israel, 
148  Fed.  576,  8  Ann.  Cas.  697,  and  note,  79  C.  C.  A.  32, 
9  L.  R.  A.,  N.  S.,  1168,  and  note.  But  that  court  cleared 
up  the  confusion  by  its  decision  in  Sistare  v.  Sistare,  218 
U.  S.  1,  20  Ann.  Cas.  1061,  and  note;  30  Sup.  Ct.  682,  54 
L.  ed.  905,  28  L.  R.  A.,  N.  S.,  1068,  and  note,  see,  also,  Rose's 
U.  S.  Notes,  reversing  the  supreme  court  of  the  state  of 
Connecticut  in  the  same  case,  80  Conn.  1,  125  Am.  St.  102, 
66  Atl.  772,  and  holding  that  unless  it  appears  from  the  law 
of  the  jurisdiction  wherein  such  a  decree  was  granted  that 
the  power  of  modification  extends  to  accrued  as  well  as  to 
future  instalments  of  alimony,  a  periodical  allowance  con- 
stitutes a  final  judgment  within  the  meaning  of  the  full 
faith  and  credit  clause  so  far  as  instalments  already  accrued 
are  concerned,  provided  no  modification  of  the  decree  has 
been  actually  made  prior  to  the  maturity  of  such  instalments. 
As  stated  in  substance  in  a  note  to  the  text  discussion  of 
these  cases  in  1  R.  C.  L.  959,  this  decision^  though  stating 
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the  rule  more  specifically,  virtually  •  afl&rms  the  doctrine  of 
the  earlier  cases  such  as  Wagner  v.  Wagner^  26  R.  I.  27, 
3  Ann.  Cas.  578,  57  Atl.  1058,  65  L.  R.  A.  816,  and  Arripg- 
ion  V.  Arrington,  127  N.  C.  190,  80  Am.  St.  791,  37  S.  E. 
212,  52  L.  R.  A.  201,  which  latter  case  was  deemed  to 
have  been  overruled  by  the  earlier  decision  of  Lynde  v. 
Lynde,  supra.  See,  also,  Rogers  v.  Rogers,  46  Ind.  App.  506, 
89  N.  E.  901,  92  N.  E.  664;  McGregor  v.  McGregor,  52  Colo. 
292,  122  Pac.  390,  the  latter  case  sustaining  an  action  in 
Colorado  upon  past  due  instalments  awarded  plaintiff  by  a 
California  decree  and  reviewing  the  California  statutes  so 
far  as  applicable,  which  are  essentially  the  same  as  the  Idaho 
statutes,  and  following  the  rule  announced  in  the  Sistare 
case.  (Cheever  v.  Kelly,  96  Kan.  269,  150  Pae.  529;  Nelson 
V.  Nelson  (Mo.),  221  S.  W.  1066.)  The  same  rule  obtains 
when  the  action  is  brought  in  the  same  state  where  the 
decree  was  rendered.  {Lancaster  v.  Lancaster,  29  HI.  App. 
510;  Hansford  v.  Van  Avken,  79  Ind.  302;  Freeman  on 
Judgments,  4th  ed.,  sec.  434.) 

The  judgment  relied  upon  in  this  case  did  not  contain  a 
decree  of  divorce,  but  was  a  judgment  for  separate  mainte- 
nance only.  The  statutory  authority  to  modify  the  amount 
of  alimony  where  a  decree  of  divorce  is  granted  does  not 
apply.  But  the  principle  which  sustains  the  rule  in  the 
McGregor  case  applies  with  even  greater  force  to  a  judg- 
ment for  separate  maintenance  such  as  we  have  under  con- 
sideration in  this  case. 

Moreover,  where,  as  appears  in  this  case,  the  husband  dies 
without  seeking  a  modification  of  the  decree,  it  may  be  en- 
forced against  his  estate  as  to  the  instalments  which  accrued 
prior  to  his  death,  even  though  the  law  would  have  permitted 
its  modification  during  his  lifetime  {Wagner  v.  Wagner, 
supra;  Martin  v.  Thison's  Estate,  153  Mich.  516,  126  Am.  St. 
537,  116  N.  \V.  1013,  18  L.  R.  A.,  N.  S.,  257;  Mclltoy  v. 
Mcllroy,  208  Mass.  458,  Ann.  Cas.  1912A,  934,  94  N.  E.  696; 
Stone  V.  Dvrify,  219  Mass.  178,  106  N.  E.  595),  subject,  of 
course,  to  any  defense  which  may  be  available  and  properly 
set  up  in  the  answer. 
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The  second  cfause  of  action,  therefore,  is  sufficient,  unless, 
as  respondent  contends,  it  is  barred  by  the  statute  of  limita- 
tions. To  toll  the  statutory  period  of  six  years  within  which 
actions  upon  judgments  or  decrees  may  be  broiight,  pre- 
scribed by  C.  S.,  see.  6608,  appellant  has  alleged  that  de- 
ceased removed  from  Idaho  soon  after  the  order  was  made 
and  remained  outside  of  the  state.  While  this  allegation  is 
indefinite,  we  do  not  believe  that  it  is  subject  to  the  criti- 
cism offered  by  respondent  that  the  statute  would  not  be 
tolled  if  appellant  who  had  the  clause  of  action  also  lived 
out  of  the  state.  So  far  as  the  complaint  discloses  no  other 
statute  of  limitations  than  that  above  referred  to  is  involved, 
and  C.  S.,  sec.  6622,  expressly  provides  that  '*the  time  of 
his  absence  is  not  part  of  the  time  limited  for  the  commence- 
ment of  the  action." 

Respondent  further  contends  that  whenever  the  action  was 
barred  for  the  first  instalment,  the  bar  was  complete  as  to 
all  instalments.  Upon  this  point  again  the  authorities  are 
in  apparently  hopeless  conflict,  one  line  of  authorities  hold- 
ing that  the  statute  of  limitations  begins  to  run  from  the 
date  of  the  judgment  and  that  in  order  to  keep  the  judgment 
alive  it  must  be  revived  by  some  appropriate  action,  as  any 
other  judgment.  (See  notes  to  Lemert  v.  Lemert,  72  Ohio 
St.  364,  2  Ann,  Cas.  914.  106  Am.  St.  621,  74  N.  E.  194; 
Peeke  v,  Fitzpatrick,  74  Ohio  St.  396,  6  Ann.  Cas.  824,  78 
N.  E.  519 ;  Van  Ness  v.  Ransom,  215  N.  Y.  557,  Ann.  Cas. 
1917A,  580-582,  109  N.  E.  593,  L.  R.  A.  1916B,  852.)  But 
the  weight  of  authority,  and  to  our  mind  the  better  rule,  is 
to  the  effect  that  where  a  judgment  is  made  payable  in  instal- 
ments, the  statute  of  limitations  applies  to  each  instalment 
separately  and  does  not  begin  to  run  on  any  instalment  until 
it  is  due.  (De  Uprey  v.  De  Uprey,  23  Cal.  352;  Gaston  v. 
Gaston,  114  Cal.  542,  55  Am.  St.  86,  46  Pac.  609 ;  Knapp  v. 
Knapp,  59  Fed.  641,  644;  Arrmgton  v.  Arrington,  supra; 
McGUl  v.  McGill,  101  Kan.  324,  166  Pac.  501;  Arndt  v.  Burg- 
hardi,  166  Wis.  312,  162  N.  W.  317;  23  Cye.  1510.) 
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The  judgment  is  reversed  and  the  cause  is  remanded  for 
further  proceedings.    Costs  are  awarded  to  appellant. 

Rice,  J.,  concurs. 

MORGAN,  C.  J.,  Concurring. — ^I  concur  in  the  conclusion 
reached,  but  do  not  desire  to  be  understood  as  giving  assent 
to  the  discussion  in  the  opinion  of  the  right  to  trial  by  jury 
in  cases  of  this  kind.  That  question  is  not  before  the  court 
in  this  ease. 


(October  1,  1920.) 

CHARLES  S.  MYERS,  Respondent,  v.  MARY  A.  EBY 
(Formerly  MARY  A.  BERTHOLF),  as  Administratrix 
of  the  Estate  of  JOHN  W.  BERTHOLF,  Deceased; 
MARY  A.  EBY  (Formerly  MARY  A.  BERTHOLF), 
and  C.  C.  LINEHAN,  AppeUants. 

[193  Pac.  77.] 

ACKNOWLEDGMKNTS— Taken  Theouoh  Tklephonb. 

1.  The  statute  of  Idaho  requires  that  a  person  acknowledging 
the  ezeeulion  of  an  instrument  shall  be  personally  present  before 
the  officer  who  takes  and  certifies  such  acknowledgment. 

2.  Where  the  personal  presence  of  a  party  before  an  officer  is 
a  requirement  of  the  statute,  an  acknowledgment  made  by  a  person 
not  in  the  presence  of  the  officer,  by  means  of  the  telephone,  u 
Toid. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  for  Clearwater  County.  Hon.  Edgar  C.  Steele, 
Judge. 

2.  Authorities  passing  on  the  question  of  validity  of  acknowledg- 
ment taken  over  telephone  are -collated  in  notea  in  Ana.  Oas.  1912C, 
830,  and  30  L.  B.  A.,  N.  8.,  358. 
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Action  to  foreclose  mortgage  and  to  cancel  release  thereof. 
Judgment  for  plaintiff.    Reversed. 

Orland  &  Lee,  for  Appellants. 

While  the  respondent  or  both  parties  may  have  been  mis- 
taken as  to  the  legality  of  this  mortgage  by  the  adminis- 
trator, through  ignorance  of  the  law,  there  was  no  mistake 
as  to  the  effect  of  the  release,  and  the  whole  transaction 
was  carried  out  in  exact  accordance  with  the  agreement  of 
the  parties,  and  a  court  of  equity  will  not  undo  what  the 
parties  have  deliberately  done.  (Pitcher  v,  Hennessey,  48 
^N.  T.  415;  Hunt  v.  Rousmanier;!  Pet.  (U.  S.)  1,  7  L.  ed.  27; 
Hunt  V.  Bousmdvier's  Admrs.,  8  Wheat.  (U.  S.)  174,  5  L.  ed. 
589 ;  VtermeJUe  v.  Norment,  197  U.  S.  40, 52,  3  Ann.  Cas.  520, 
25  Sup.  Ct.  291,  49  L.  ed.  655,  660,  see,  also,  Rose's  U.  S. 
Notes;  Pierson  v.  Armstrang,  1  Iowa,  282,  63  Am.  Dec.  440; 
Garwood  v.  Eldridge's  Adnvrs.  &  Heirs,  2  N.  J.  Eq.  145, 
34  Am.  Dec.  195 ,  10  R.  C.  L.  308 ;  Boach  v.  Franoisco,  13S 
Tenn.  357,  197  S.  W.  1099,  1  A.  L.  R.  1074.) 

The  acknowledgment  of  a  conveyance  of  real  estate  over 
or  by  means  of  a  telephone  conversation,  and  not  in  the 
presence  of  the  oflScfer  taking  the  acknowledgment,  is  in  vio- 
lation of  the  intent  and  spirit  of  the  law  of  the  state  of 
Idaho,  and,  if  permitted,  creates  an  opportunity  for  the 
commission  of  the  grossest  kind  of  fraud,  with  very  little 
liability  of  detection  of  the  perpetrator.  {WUson  v.  Wilsoii, 
6  Ida.  597,  57  Pac.  708;  Webster  v.  Hurt,  123  Tenn.  508, 
Ann.  Cas.  1912C,  329,  130  S.  W.  842,  30  L.  R.  A.,  N.  S.,  358; 
OUpin  V.  Savage,  201  N.  Y.  167,  Ann.  Cas.  1912A,  861, 
94  N.  B.  656,  34  L.  R.  A.,  N.  S.,  417;  Livingston  v.  Kettelle, 
1  Gilm.  (111.)  116,  41  Am.  Dec.  166;  Sullivan  v.  First  Nat. 
Bank,  37  Tex.  Civ.  228,  83  S.  W.  421;  Barrett  v.  Magner, 
105  Minn.  118,  127  Am.  St.  531,  117  N.  W.  245;  Young  v. 
Seattle  Transfer  Co.,  33  Wash.  225,  99  Am.  St.  942,  74  Pac. 
375,  63  L.  R.  A.  988;  State  Nat.  Bank  v.  Mee,  39  Okl.  775, 
136  Pac.  758;  Kangley  v.  Rogers,  85  Wash.  250,  147  Pac. 
898;  Le  Mesnager  v.  Hamiltm,  101  Cal.  532,  40  Am.  St;  81, 
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35  Pac  1054;  Northivestern  etc.  BavJc  v.  Ranch,  5  Ida.  752, 
51  Pac.  764.) 

Bandall  &  Becker,  for  Respondent. 

In  the  absence  of  fraud,  the  fact  that  one  of  the  mort- 
gagors communicated  her  acknowledgment  of  the  mortgage 
to  the  officer  over  the  telephone  will  not  invalidate  the  instru- 
ment, the  certificate  being  regular  on  its  facte.  (1  R.  C.  L. 
277;  Banning  v.  Banmng,  80  Cal.  271,  13  Am.  St.  156,  22 
Pac.  210;  note,  127  Am.  St.  554;  note,  Ann.  Cas.  1912C,  330; 
1  Devlin  on  Deeds,  sec.  529a;  1  Jones  on  Mortgages,  sec.  500; 
De  Arnaz  v.  Escandon,  59  Cal.  486,  489.) 

Under  the  facts  of  this  case,  the  appellant,  Mary  A.  Eby, 
is  estopped  from  denying  the  validity  of  the.  original  mort- 
gage in  question.  (Orice  v.  Woodworih,  10  Ida.  459, 109  Am. 
St.  214,  80  Pac.  912,  69  L.  R.  A.  584.) 

The  rule  ^^Ignorantia  juris  non  excusaV*  is  confined  to 
mistakes  as  to  the  general  rules  of  law,  which  everyone  is 
supposed  to  know,  and  has  no  application  to  mistakes  as  to 
private  legal  rights  and  interests,  which  are  regarded  as 
analogous  to  mistakes  of  fact.  (4  R.  C.  L.  509;  6  R.  C.  L. 
630;  Cooper  v.  PUhls,  L.  R.  2  H.  L.  149,  22  Eng.  Rul.  Cas. 
870;  Morgan  v.  Bell,  3  Wash,  554,  28  Pac.  925,  16  L.  R.  A. 
614;  Eenard  v.  Clink,  91  Mich.  1,  30  Am.  St.  458,  and  note, 
51  N.  W.  692 ;  Reggio  v.  Warren,  207  Mass.  525,  20  Ann.  Cas. 
1244,  93  N.  E.  805,  32  L.  R.  A.,  N.  S.,  340;  Bottorff  v.  Leivis, 
121  Iowa,  27,  95  N.  W.  262;  9  C.  J.  1169.) 

The  rule  has  no  application  where  the  mistake  of  law 
is  mutually  shared  by  all  parties  to  the  transaction.  (10 
R.  C.  L.,  pp.  310  and  311 ;  9  C.  J.  1169 ;  Champlin  v.  Laytin, 
1  Edw.  Ch.  (N,  Y.)  467,  28  L.  R.  A.,  N.  S.,  785,  note;  16 
Cyc.  75.) 

Or  where  the  enforcement  of  the  rule  would  result  in  an 
unconscionable  advantage  to  the  party  relying  upon  it. 
(4  R.  C.  L.  508;  6  R.  C.  L.  629;  19  R.  C.  L.  475.) 

Or  upon  the  general  theory  that  the  main  object  of  equity 
jurisdiction  should  be  to  effectuate  the  intention  of  the  par- 
ties.    (28  L.  R.  A.,  N.  S.,  785,  note;  Remington  v.  Higgins, 
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54  Cal.  620;  Himmond  v.  Barker,  61  N.  H.  53;  10  R.  C.  L. 
307.) 

RICE,  J. — This  action  was  instituted  by  respondent  Myers 
for  the  foreclosure  of  a  mortgage  bearing  date  of  April  1, 
1911,  executed  by  John  W.  Bertholf  and  Mary  A.  Bertholf, 
his  wife,  covering  community  real  estate  occupied  by  the 
mortgagors  as  a  residence.  After  the  death  of  John  W. 
Bertholf,  Mary  A.  Bertholf  was  appointed  administratrix  of 
his  estate.  Respondent  in  due  time  presented  his  claim 
against  the  estate,  and  it  was  allowed  by  the  administratrix 
and  the  probate  court.  The  note  not  having  been  paid,  on 
April  18,  1914,  respondent  and  the  administratrix  met  in 
the  office  of  the  probate  judge  and  agreed  that  a  new  note 
and  mortgage  should  be  executed  by  the  administratrix,  ex- 
tending the  time  of  payment,  in  case  such  new  note  and 
mortgage  could  be  given.  They  were  advised  by  the  probate 
judge  that  the  administratrix  had  power  to  execute  the  new 
note  and  mortgage,  and  thereupon  a  petition  was  filed  with 
the  probate  court  by  the  administratrix  for  authority  to 
execute  the  same,  and  an  order  granting  such  authority  was 
made  by  the  probate  judge.  At  the  time  this  order  was  made 
there  was  no  statute  in  this  state  authorizing  the  adminis- 
tratrix to  mortgage  the  property  of  the  estate,  upon  an  order 
of  the  probate  court  or  otherwise.  Upon  delivery  of  the  last- 
mentioned  note  and  mortgage,  respondent  delivered  to  the 
administratrix  the  first  note  and  mortgage,  and  executed  and 
delivered  to  her  a  satisfaction  thereof.  The  first  note  and 
mortgage  were  thereupon  destroyed.  Mary  A.  Bertholf 
thereafter  became  the  wife  of  Sam  Eby. 

Respondent  bases  his  claim  of  right  to  foreclose  the  mort- 
gage of  April  1,  1911,  upon  the  ground  that  the  mortgage 
executed  by  the  administratrix  on  April  18,  1914,  was  void, 
and  that  the  same  was  delivered  by  the  administratrix  and. 
accepted  by  respondent  through  mutual  mistake. 

Judgment  was  entered  for  respondent  and  Mrs.  Eby  and 
her  son-in-law,  C.  C.  Linehan,  who  was  made  a  party  to  the 
action,  appealed. 
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Appellant  Eby  alleged  in  her  answer  that  the  mortgage 
of  April  1,  1911,  was  not  acknowledged  by  her,  and  it  is 
urged  that  since  the  property  mortgaged  was  community 
property,  occupied  by  the  mortgagors  as  a  r^idence,  the 
mortgage  was  vdid.  In  our  judgment  a  consideration  of  this 
contention  of  appellants  will  dispose  of  the  case. 

Rev.  Codes,  sec.  3106,  which  was  in  effect  at  the  time  this 
mortgage  was  given,  is  as  follows : 

"No  estate  in  the  homestead  of  a  married  person,  or  in 
any  part  of  the  community  property  occupied  as  a  residence 
by  a  married  person  can  be  conveyed  or  encumbered  by  act 
of  the  party,  unless  both  husband  and  wife  join  in  the 
execution  of  the  instrument  by  which  it  was  so  conveyed  or 
encumbered,  and  it  be  acknowledged  by  the  wife  as  provided 
in  Chap.  3  of  this  Title." 

There  was  appended  to  the  mortgage  a  certificate  of 
acknowledgment  executed  by  F.  H.  Judd,  justice  of  the  peace, 
bearing  date  April  1, 1911,  which  recites  that  John  W.  Bertholf 
and  Mary  A.  Bertholf  appeared  before  him  and  acknowledged 
that  they  signed  and  sealed  the  mortgage  as  their  free  and 
voluntary  act.  At  the  trial  of  the  case,  Mrs.  Eby  testified  that 
she  never  appeared  before  the  justice  of  the  peace  at  any  time 
and  acknowledged  the  execution  of  the  mortgage.  Respondent 
proved  by  the  justice  of  the  peace  who  executed  the  certifi- 
cate that  the  acknowledgment  of  Mary  A.  Bertholf  was  taken 
through  the  telephone.  The  testimony  of  the  justice  of  the 
peace  was  not  offered  for  the  purpose  of  impeaching  any  of 
the  facts  recited  by  him  in  his  official  certificate,  but  was 
offered  in  rebuttal  in  support  thereof  by  the  only  party  who 
could  have  objected  to  an  impeachment  of  the  certificate  of 
acknowledgment.  This  action  was  equivalent  to  an  admission 
on  the  part  of  respondent  that  the  acknowledgment  was  taken 
by  means  of  the  telephone,  and  not  otherwise,  and  both  the 
respondent  and  the.  court  are  bound  thereby.  This  situation 
renders  inapplicable  to  this  case  the  holdings  of  this  court  in 
the  cases  of  First  Nat.  Ba/nk  v,  Olenn,  10  Ida.  224,  109  Am. 
St.  204r,  77  Pac.  623 ;  Oray  v.  Law,  6  Ida.  559,  96  Am.  St.  280, 
57  Pac  435 ;  Northwestern  etc.  'Bank  v,  Bauchf  5  Ida.  752,  51 
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Pac.  764;  Christensenv.HoUingsti^orfh  (on  rehearing),,  6  Ida. 
94,  53  Pac.  271,  as  to  the  character  of  evidence  necessary  to 
impeach  a  certificate  of  acknowledgment.  li  presents  the  ques- 
tion as  to  whether  an  acknowledgment  taken  by  means  of  the 
telephone  is  void. 

C.  S.,  sees.  5392,  5393,  5394  and  5395,  read  as  follows: 

"  [5392.]  The  acknowledgment  of  an  instrument  must  not 
be  taken,  unless  the  ofiScer  taking  it  knows  or  has  satisfactory 
evidence,  on  the  oath  of  affirmation  of  a  credible  witness,  that 
the  person  making  such  acknowledgment  is  the  individual 
who  is  described  in,  and  who  executed,  the  instrument;  or, 
if  executed  by '  a  corporation,  that  the  person  making  such 
acknowledgment  is  the  presideAt  or  secretary  of  such  cor- 
poration. 

''  [5393.]  The  acknowledgment  of  a  married  woman  to  any 
instrument  in  writing  shall  be  taken  and  certified  to  in  the 
same  manner  and  form  as  that  of  a  single  person,  and  must 
be  substantially  in  the  form  prescribed  by  section  5395. 

*'[5394.]  An  officer  taking  the  acknowledgment  of  an  in- 
strument must  indorse  thereon  a  certificate  substantially  in 
the  form  hereinafter  prescribed. 

**[5395.]  The  certificate  of  acknowledgment,  unless  it  is 
otherwise  in  this  chapter  provided,  must  be  substantially  in 
the  following  form: 

•'State  of  Idaho,  county  of ,  ss. 

"On  this day  of ,  in  the  year  of ^  before  me 

(here  insert  the  name  and  quality  of  the  officer),  personally 

appeared ,  known  to  me  (or  proved  to  me  on  the  oath  of 

),  to  be  the  person  whose  name  is  subscribed  to  the 

within  instrument,  and  acknowledged  to  me  that  he  (or  they) 
executed  the  same." 

Clearly,  these  sections  of  the  statute  require  that  the  person 
acknowledging  the  execution  of  an  instrument  shall  be  per- 
sonally present  before  the  officer. 

Where  the  personal  presence  of  a  party  before  an  officer  is 
a  requirement  of  the  statute,  an  acknowledgment  of  a  person 
not  in  the  presence  of  the  officer,  taken  by  means  of  the  tele- 
phone, is  not  a  mere  irregularity.    It  is  beyond  the  power  of 
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the  oflScer  to  take  an  acknowledgment  in  that  manner.  The 
recitals  in  the  certificate  in  such  case  become  a  mere  fabrica- 
tion. {Hutchinson  v.  Stone  (Fla.),  84  So.  151;  Boach  v, 
Francisco,  138  Tenn.  357,  197  S.  W.  1099,  1  A.  L.  R.  1074; 
Wester  v.  Hart,  123  Tenn.  508,  Ann.  Cas.  1912C,  329,  130 
S.  W.  842,  30  L.  R.  A.,  N.  S.,  358;  Le  Mesnager  v.  Hamilton, 
101  Cal.  532,  40  Am.  St.  81,  35  Pac.  1054.) 

Respondent  cites  the  case  of  Banning  v.  Banning,  80  Cal. 
271,  13  Am.  St.  156,  22  Pac.  210,  but  the  case  is  not  in  point 
under  the  conditions  that  exist  in  this  case.  In  Le  Mesnager 
V.  Hamilton,  supra,  the  court  refers  to  the  Banning  case  in 
the  following  language : 

**In  Banning  v.  Banning,  the  wife  acknowledged  the  deed 
through  a  telephone  and  afterwards  delivered  the  deed,  ap- 
parently properly  acknowledged,  to  the  grantees,  who  were 
not  shown  to  have  had  any  notice  of  the  manner  in  which  the 
acknowledgment  was  taken.  Under  these  circumstances,  the 
court  held  that  the  certificate  was  conclusive,  and  that  the 
married  woman  could  not  avoid  her  deed  because  of  the  fact 
that  she  did  not  personally  appear  in  the  actual  presence  of 
the  oflScer  certifying  to  the  acknowledgment.  That  was  all 
that  was  decided  there,  and  that  case  is  authority  for  nothing 
more." 

Under  Rev.  Codes,  sec.  3106,  an  acknowledgment  by  the 
wife,  as  provided  by  law,  was  essential  to  the  validity  of  the 
mortgage. 

The  judgment  must  be  reversed.  Costs  awarded  to  appel- 
lants. 

Morgan,  C.  J.,  and  Budge,  J.,  concrtir. 
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(October  5,  1920.) 

EDWARD  DIGHTON,  Respondent,  v.  FIRST  EXCHANGE 
NATIONAL  BANK,  a  Corporation,  Appellant. 

[192   Pac.   832.] 

MOBTGAOES— FORECLOSUBE — LIMITATION   OF   AOTIONa 

1.  A  note  and  mortgage  given  to  secure  its  payment  must  be 
eonstrued  together  as  one  contract,  and  the  remedy  for  the  en- 
forcement of  the  conditions  thereof  is  the  one  referred  to  in 
O.  8.,  sec.  6949,  and  is  exclusive.  Whatever  will  prevent  the  run- 
ning of  the  period  of  limitations  as  to  the  debt  will  also  prevent 
it  as  to  the  lien  of  the  mortgage. 

2.  The  grantee  of  a  mortgagor,  although  not  obligated  to  pay 
the  debt,  who  has  acquired  his  interest  in  the  mortgaged  prem- 
ises before  the  right  to  foreclose  was  barred,  cannot  successfully 
plead  the  statute  of  limitations  against  suit  to  foreclose  if  the 
debtor  has,  by  continued  absence  from  the  state,  suspended  the 
period  of  limitation  with  respect  to  the  debt. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Kootenai  County.    Hon.  R.  N.  Dunn,  Judge. 

Suit  to  foreclose  mortgage.  Judgment  for  plaintiff. 
Affirmed. 

Ezra  R.  Whitia,  for  Appellant. 

The  mortgagor  having  sold  the  land,  cannot  extend  the 
statute  by  any  act  of  his.  (California  Bank  v.  Brooks,  126 
Cal.  198,  59  Pac,  302 ;  Brandenstein  v.  Johnson,  140  Cal.  29, 
73  Pac.  744;  Cook  v.  Prindle,  97  Iowa,  464,  59  Am.  St.  424, 
66  N.  W.  781 ;  Cottrett  v.  Shepherd,  86  Wis.  649,  39  Am.  St. 
919,  57  N.  W.  983;  George  v.  Butler,  26  Wash.  456,  90 
Am.  St.  756,  67  Pac.  263,  57  L.  R.  A.  396;  Hubbard  v.  Mis- 

1.  Effect  of  bar  of  statute  of  limitations  with  respect  to  mort- 
gages, see  notes  in  95  Am.  St  664;   46  Ii.  B.  A.,  K.  8.,  475. 

2.  On  effect  of  mortgagor's  absence  from  the  state  to  toll  the 
statute  of  limitations  as  against  foreclosure  proceedings  against  his 
grantor,  see  notes  in  8  Ami.  Oas.  1173;  26  Ii.  B.  A.,  N.  8.,  898. 

Idaho.  Vol.  88—18 
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souri  VaUey  Life  Ins.  Co.,  25  Kan.  172;  Damon  v.  Leque, 
17  Wash.  573,  61  Am.  St.  927,  50  Pac.  485;  Hannav.Kasson, 
26  Wash.  568,  67  Pac.  271;  Schumaker  v.  Sibert,  18  Kan. 
104,  26  Am.  Rep.  765;  StancUl  v.  Spain,  133  N.  C.  76,  45 
S.  E.  466;  Hopkins  v.  Clyde,  71  Ohio  St.  141,  104  Am.  St. 
737,  1  Ann.  Cas.  1000,  72  N.  E.  846;  Arthur  v.  Screven, 
39  S.  C.  77,  17  S.  B.  640;  Cook  v.  Bramel,  106  Ky.  803, 
51  S.  W.  600,  45  L.  R.  A.  212;  De  Voe  v.  Bundle,  33  Wash. 
604,  74  Pac.  836;  Colonial  &  U.  8.  Mig,  Co.  v.  Northwestern 
Thresher  Co.,  14  N.  D.  147,  116  Am.  St.  642,  8  Ann.  Cas. 
1160,  103  N.  W.  915,  70  L.  R.  A.  814.) 

The  absence  of  the  mortgagor  from  the  state  does  not  toll 
the  limitations  as^to  the  purchaser  of  the  land.  {Boucofski 
V.  Jacohsen,  36  Utah,  165,  104  Pac.  117,  26  L.  R.  A.,  N.  S., 
898;  Anderson  v.  Baxter,  4  Or.  105;  Eubanks  v.  Leveridge, 
4  Sawy.  274,  Fed.  Cas.  No.  4544  j  Fowler  v.  Wood,  28  N.  Y. 
Supp.  97fe.) 

Elder  &  IJlder,  for  Respondent 

The  mortgage  is  a  mere  incident  to  the  note  and  stands 
and  falls  witlj  the  note.  {Law  v.  Spence,  5  Ida.  244,  48  Pac. 
282;  Kelly  v.  Leachman,  3  Ida.  629,  33  Pac.  44.) 

An  indorsement  upon  a  note  and  mortgage  promising  to 
pay  the  same  is  not  a  renewal  of  the  note  and  mortgage  and 
does  not  constitute  a  separate  and  distinct  contract,  but  is 
an  acknowledgment  to  pay  the  debt.  {Moulton  v.  Williams, 
6  Ida.  424,  55  Pac.  1019;  Vollmer  v.  Estate' of  Beid,  10  Ida. 
196,  77  Pac.  325;  Dem  v.  OUen,  18  Ida.  358,  Ann.  Cas. 
1912A,  1,  110  Pac.  164,  L.  R.  A.  1915B,  1016.) 

The  general  rule  is  that  the  mortgage  is  but  a  mere  inci- 
dent to  the  note  which  it  is  given  to  secure,  and  nothing 
short  of  payment  of  the  debt  or  its  extinguishment  by  opera- 
tion of  the  law  will  discharge  the  mortgage  lien.  {Brown 
V,  Bockhold,  49  Iowa,  282;  Jinks  v.  Shaw,  99  Iowa,  604,  61 
Am.  St.  256,  68  N.  W.  900;  London  &  San  Francisco  Bank 
V.  Bondman,  120  Cal.  220,  65  Am.  St.  178,  52  Pac.  583; 
McOovney  v.  ChmlUm,  16  Colo.  App.  284,  65  Pac.  346;  Balch 
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V.  Arnold,  9  Wyo.  17,  59  Pac.  434;  BicTiey  v.  Sinclair,  167 
m.  184,  47  N.  E.  364;  Mackie  v,  Lansing,  2  Nev.  302.) 

The  absence  of  the  mortgagor  from  the  state  suspends  the 
running  of  the  limitation  against  the  action  to  foreclose  the 
mortgage.  {Sterreii  v.  Sweeny ^  15  Ida.  416,  128  Am.  St. 
68,  98  Pac.  418,  20  L.  R.  A.,  N.  S.,  963;  RoheHson  v.  StuliU 
miUer,  93  Iowa,  326,  61  N.  W.  986;  Smith  v.  Pekins,  10  Kan. 
App.  577,  63  Pac.  297.) 

MOBGAN,  C.  J.— On  May  13,  1910,  T.  G.  Kaesemeyer  a^d 
Emma  Kaesemeyer,  his  wife,  execlited  their  note  in  favor 
oif  respondent  for  the  sum  of  $2,000,  due  one  year  after  date, 
together  with  a  mortgage,  which  was  recorded  on  May  18, 
1910,  conveying  to  respondent  certain  real  estate  by  way  of 
security  for  the  payment  of  the  note.  On  April  12,  1912, 
the  mortgagors  deeded  the  premises  in  question  to  appellant, 
by  way  of  security,  and  in  November  of  that  year  they 
departed  from  the  state  and  had  not  returned  at  the  time 
of  the  trial  in  the  district  court.  On  March  7,  1916,  the 
Kaesemeyers  executed  a  deed  conveying  the  mortgaged  prem- 
ises to  appellant  and  therein  recited  that  it  was  **not  in- 
tended as  security  but  as  a  complete  and  absolute  convey- 
ance of  said  property."  On  April  30,  1917,  they  signed  the 
following  indorsement  on  the  note  due  to  respondent:  "that 
there  is  now  due  upon  the  foregoing  note  the  sum  of  $2,000, 
with  interest  at  8%  per  annum,  less  payments  which  have 
Ibeen  made  on  the  interest."  Suit  to  foreclose  respondent's 
mortgage  was  instituted  on  the  last-named  date  and  the 
mortgagors  answered  admitting  the  execution  of  the  note 
and  mortgage  and  that  there  was  due  thereon  the  sum  of 
$2,000  with  interest  at  t|he  rate  of  8%  per  annum  from 
May  13,  1910,  less  $1,010  paid  on  the  interest  on  the  dates 
specified  in  the  complaint,  and  they  consented  that  decree  of 
foreclosure  be  entered  for  the  amount  due  on  the  note. 
Appellant  alleged  in  its  answer  that  the  cause  of  action  was 
barrejd  by  the  statute  of  limitations.  The  trial  court  found 
adversely  to  this  ciontention  and  entered  its  decree  accord- 
ingly. 
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The  principal  question  involved  in  this  ease  is:  Can  the 
grantee  of  a  mortgagor,  who  acquired  his  interest  in  the 
premises  before  the  right  to  foreclose  was  barred,  and  who 
is  not  obligated  to  pay  the  debt  secured  by  the  mortgage, 
plead  the  statute  of  limitations  against  a  suit  to  foreclose, 
when  the  cause  of  action  is  not  barred  as  against  the  debtor 
because  of  his  continued  absence  from  the  state! 

Many  courts  have  held  an  action  to  foreclose  a  mortgage 
to  be  a  remedy  distinct  from  that  by  which  the  creditor 
may  enforce  the  personal  obligation  for  the  debt  secured 
by  it,  and  that  one  of  these  remedies  may  be  barred  when 
the  other  is  not.  The  cases  so  holding  seem  to  proceed  on 
the  theory  that  the  owner  of  a  note  and  mortgage  has  two 
distinct  remedies  which  may  be  pursued  independently  of 
each  other:  1.  A  suit  in  equity  to  foreclose  the  mortgage 
and  for  a  deficiency  judgment,  if  deficiency  should  remain; 
2.  An  action  at  law  to  recover  the  amount  of  the  debt. 

Decisions  based  on  such  a  theory  cannot  aid  us,  for  C.  S., 
sec.  6949,  provides:  ** There  can  be  but  one  action  for  the 
recovery  of  any  debt,  or  the  enforcement  of  any  right  se- 
cured by  mortgage  upon  real  estate  or  personal  property, 
which  action  must  be  in  accordance  with  the  provisions  of 
this  chapter."  Then  follows  our  statutory  authority  for 
foreclosure  and  sale. 

That  section  was  construed  by  this  court  in  Clark  v.  Pad- 
dock, 24  Ida.  142,  132  Pac.  795,  46  L.  R.  A.,  N.  S.,  475, 
wherein  it  was  held  that  a  note  and  mortgage  given  to  secure 
its  payment  must  be  construed  together  as  one  contract,  and 
that  the  remedy  for  the  enforcement  of  the  conditions  thereof 
is  the  one  referred  to  in  C.  S.,  sec.  6949.  The  court  said:  **In 
other  words,  under  the  statute  of  this  state,  no  action  can 
be  maintained  for  the  recovery  on  a  promissory  note  secured 
by  mortgage,  unless  the  action  be  coupled  with  an  action  to 
foreclose  the  mortgage,  except  where  it  is  shown  that  the 
security  has  become  valueless." 

In  Kdly  v.  Leachman,  3  Ida.  629,  33  Pac.  44,  it  was  held 
that  the  subject  matter  of  a  suit  for  mortgage  foreclosure 
is  the  debt  due  the  plaintiff  from  the  defendant,  and  that 
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the  mortage  is  a  mere  incident  to  the  debt  and  given  to 
secure  its  payment. 

In  Law  V.  Spence,  5  Ida.  244,  48  Pac.  282,  it  is  said  in 
the  syllabus,  which  was  written  by  the  court:  '*But  one  ac- 
tion can  lie  for  recovery  of  any  debt  secured  by  a  lien  upon 
real  or  personal  property  in  this  state,  and  where  such  ac- 
tion is  barred  by  the  statute  of  limitations  as  to  the  debt, 
the  lien  is  carried  with  it  and  is  likewise  barred,  and  what- 
ever will  prevent  the  running  of  the  statute  upon  one  will 
prevent  it  upon  both.'* 

In  Movlion  v.  WUliams,  6  Ida.  424,  55  Pac.  1019,  this 
language  appears:  **So  long  as  the  creditor  is  entitled  to  a 
judgment  for  the  debt  evidenced  by  his  note,  so  long  he  may, 
generally,  be  entitled  to  enforce  the  security  given  to  secure 

its    payment If,  by  our  statutes,    the    security    was 

extinguished  by  the  lapse  of  a  time  certain,  its  life  limited 
by  statute,  regardless  of  whether  the  remedy  on  the  prin- 
cipal object  [the  debt]  was  lost  by  reason  of  the  bar  of  the 
statute  or  not,  as  is  the  case  in  California,  the  rule  would  be 
otherwise." 

It  is  a  well-established  principle  that  one  who  conveys  or 
encumbers  property  cannot  thereafter  by  any  act  of  his  de- 
feat, or  add  burdenifi  to,  the  title  he  has  granted  or  the 
encumbrance  he  has  created,  and,  it  is  argued,  one  who  sells 
or  re-encumbers  his  mortgaged  premises  cannot,  by  absent- 
ing himself  from  the  state,  continue  in  force,  beyond  what 
would  otherwise  be  the  period  of  limitation,  the  lien  of  the 
first  mortgage  to  the  detriment  of  his  subsequent  grantee  or 
mortgagee. 

The  rule  of  law  is  sound,  but  incapable  of  the  application 
sought  to  be  made  of  it.  It  cannot  be  said  that  the  Kaese- 
meyers,  by  leaving  the  state,  placed  a  burden  on  the  title 
which  was  not  there  when  appellant  took  its  deed.  The 
effect  of  their  going  was  to  continue  in  force,  for  a  longer 
period  than  it  would  otherwise  have  existed,  a  prior  encum- 
brance, but  appellant  took  its  deed  with  notice  of  that  en- 
cumbrance and  with  knowledge  of  the  law  which  made  possi- 
ble its  continuance  in  force  in  the  manner  in  which  it  was 
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done.  That  law  became  a  part  of  the  contract  and  was  and 
is  as  binding  on  appellant  as  if  it  had  been  expressly  agreed 
that  the  grantors  named  in  the  deed  might  remove  from  the 
state  and  thus  keep  respondent's  mortgage  in  force. 

The  original  agreement  between  the  mortgagors  and 
respondent,  in  the  light  of  our  law  governing  mortgages  and 
the  enforcement  of  obligations  secured  by  them,  was  that 
the  former  would  pay  the  debt,  but -in  the  event  of  their 
failure  to  do  so,  the  latter  would  foreclose  the  mortgage,  sell 
the  land,  and  apply  the  proceeds  toward  the  payment  of 
•the  debt  and  take  a  deficiency  judgment  for  the  balance 
found  to  be  due,  if  any,  and  no  more.  Thereafter,  and  prior 
to  the  expiration  of  the  period  of  limitation  within  which 
suit  might  be  commenced  on  the  note  and  mortgage,  the 
mortgagors  conveyed  the  premises  to  appellant  subject,  as 
a  matter  of  law,  to  respondent's  lien;  they  then  left  the  state 
and  the  statute  of  limitations  was  thereby  suspended  with 
respect  to  their  personal  obligation,  for  C.  S.,  sec.  6622, 
provides  that  if  one  against  whom  a  cause  of  action  has 
accrued  thereafter  departs  from  the  state,  '*the  time  of  his 
absence  is  not  part  of  the  time  limited  for  the  commencement 
of  the  action."  If  the  period  of  limitation  is  not  also  sus- 
pended with  respect  to  the  mortgage  by  the  debtor's  absence 
from  the  state,  and  if  it  operates  to  defeat  the  right  to  fore- 
close, while  the  right  to  maintain  an  action  on  the  note  con- 
tinues to  exist  and  personal  judgment  may  be  taken  against 
its  makers,  appellant  may  plead  the  statute  of  limitations, 
defeat  the  mortgagors'  right  to  have  the  property  sold,  and 
the  result  will  be  a  judgment  against  them  for  the  full 
amount  of  the  indebtedness,  while  appellant  may  retain  the 
premises  freed  from  respondent's  lien,  which  is  not  in  con- 
formity with  any  of  the  contracts  under  consideration  when 
read  in  the  light  of  the  law  of  Idaho  applicable  thereto,  but 
is  violative  of  all  of  them. 

The  purpose  of  the  above-quoted  provision  of  C  S., 
sec.  6949,  and  of  the  chapter  of  which  it  is  a  part,  is  to 
regulate  the  enforcement  of  obligations  secured  by  mortgage 
and  is  binding,  not  only  on  the  parties  to  the  contract,  but 
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also  on  subsequent  transferees  of  the  mortgaged  premises 
with  notice. 

Appellant,  having  acquired  its  interest  in  the  mortgaged 
premises  before  respondent's  right  to  foreclose  was  barred, 
although  not  obligated  to  pay  the  debt  secured  thereby,  can- 
not successfully  plead  the  statute  of  limitations  against  the 
suit  to  foreclose,  because  the  debtors'  continued  absence 
from  the  state  has  suspended  the  running  of  the  period  of 
limitation  with  respect  to  both  note  and  mortgage.  {Ewell 
V.  Daggs,  108  U.  S.  143,  2  Sup.  Ct.  408,  27  L.  ed.  682,  see, 
also,  Rose's  U.  S.  Notes;  Falwell  v.  Henmng,  78  Tex.  278, 
14  S.  W.  613 ;  Waterson  v.  Kirkwoody  17  Kan.  9 ;  Schmucker 
V,  Sibert,  18  Kan.  104,  26  Am.  Rep.  765 ;  Hubbard  v.  Missouri 
Valley  Life  Ins.  Co-,  25  Kan.  172;  Clinton  County  v.  Cox, 
37  Iowa,  570;  Emory  v.  Keighan,  94  111.  543;  Johnson  v. 
Johnson,  81  Mo.  331.) 

The  judgment  is  afSrmed.  Costs  are  awarded  to  respond- 
ent. 

Budge,  J.,  concurs. 

RICE,  J.,  Dissenting. — This  case  presents  a  new  question 
in  this  state.  I  dissent  from  the  conclusion  reached  by  the 
majority  of  the  court.  Both  the  weight  of  authority  and  the 
sounder  reasoning  appear  to  me  to  be  contrary  to  the  views 
expressed  in  the  foregoing  opinion. 

When  the  Kaesemeyers  executed  their  mortgage  to  Dighton, 
there  was  no  implied  contract  that  they  would  not  thereafter 
sell  the  property  mortgaged  to  someone  else.  When  they  ex- 
ecuted their  deed  to  appellant,  no  relationship  of  agency 
existed  between  them  and  appellant  whereby  they  could  in 
any  manner  represent  appellant  or  affect  the  interest  con- 
veyed to  it  by  their  deed.  {Smith  v.  Hturd,  50  Minn.  503, 
36  Am.  St.  661,  52  N.  W.  922.)  When  appellant  received 
its  deed  from  the  Kaesemeyers  it  became  a  necessary  party  to 
any  action  brought  by  Dighton  to  foreclose  his  mortgage  if 
appellant's  interest  was  to  be  affected  thereby.  (C.  S.,  sec. 
6949.)     In  other  words,  a  cause  of  action  arose  against  ap- 
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pellant  and  in  favor  of  Dighton.  It  is  not  the  same  cause  of 
action  as  that  which  existed  in  favor  of  Dighton  and  against 
the  Kaesemeyers.  (Wood  v.  Ooodfellow,  43  Cal.  185.)  The 
statute  of  limitations  is  as  applicable  to  this  cause  of  action 
as  to  any  other.  Appellant  could  be  deprived  of  its  right 
to  rely  upon  the  statute  of  limitations,  so  far  as  this  cause 
of  action  is  concerned,  only  by  its  consent. 

It  is  apparent  that  to  permit  the  Kaesemeyers,  by  departing 
from  the  state  after  having  delivered  their  deed  to  appellant 
**to  continue  in  force,  for  a  longer  period  than  it  would 
otherwise  have  existed,  a  prior  encumbrance,"  is  to  empower 
them  to  'add  to  the  burden  of  the  encumbrance  upon  the 
property  to  the  detriment  of  appellant.  It  also  makes  appel- 
lant's  right  to  rely  upon  the  statute  of  limitations  contin- 
gent upon  the  action  of  another,  and  not  upon  its  own  voli- 
tion. C.  S.,  sec.  6622,  suspends  the  running  of  the  statute 
of  limitations  only  as  to  a  person  who  is  absent  from  the 
state  when  a  cause  of  action  accrues  against  him,  or  who 
has  departed  from  the  state  after  a  cause  of  action  has  ac- 
crued. It  does  not  aiffect  an  action  against  one  who  remains 
in  the  state. 

There  is  nothing  in  C.  S.,  sec.  6949,  inconsistent  with  the 
right  of  appellant  to  plead  the  statute  of  limitations.  That 
section  requires  in  this  case  that  appellant  be  made  a  party  to 
the  foreclosure,  and  the  purpose  is  to  enable  appellant  to  set 
up  any  defense  which  it  has.  Its  defense  is  entirely  separate 
from  any  defense  that  the  Kaesemeyers,  the  mortgagors,  may 
have,  and  does  not  affect  the  cause  of  action  existing  in  favor 
of  Dighton  and  against  the  Kaesemeyers,  or  the  form  of  action 
by  which  it  must  be  enforced. 

Some  of  the  authorities  contrary  to  the  holding  of  the 
majority  opinion  are  as  follows:  Wood  v.  Ooodfellow,  supra; 
FUipifU  V.  Frobock,  134  Cal.  441,  66  Pac.  587;  Denny  v. 
Palmer,  26  Wash.  469,  90  Am.  St.  766,  67  Pac.  268 ;  Bush  v. 
White,  85  Mo.  339 ;  Colonial  &  V.  S,  Mori.  Co.  v.  Northwest 
Thresher  Co.,  14  N.  D.  147,  116  Am.  St.. 674,  8  Ann.  Cas. 
1160,  103  N.  W.  915,  70  L.  B.  A.  814;  Paine  v.  Dodds,  14 
N.  D.  189,  116  Am.  St.  674,  103  N.  W.  931;  Cook  v.  Union 
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Trust  Co.,  106  Ky.  803,  51  S.  W.  600,  45  L.  R.  A.  212; 
Brandenstein  v.  Johnson,  140  Cal.  29,  73  Pac.  744;  Frates 
V.  Sears,  144  Cal.  246,  77  Pac.  905;  Dumll  v.  Parepoint,  168 
Ky.  11,  181  S.  W.  653;  Arthur  v.  Screven,  39  S.  C.  77,  17 
S.  E.  640;  Boucofshi  v,  Jacobsen,  36  Utah,  165,  104  Pac.  117, 
'26  L.  R.  A.,  N.  S.,  893. 

The  judgment  should  be  reversed. 


(October  22,  1920.)' 

L.  B.  PUEKBY,  Appellant,  v.  GEORGE  MABY,  Respondent. 

[193   Pac.  79.] 

AssATTLT— Justification  op— Seabch  and  Ssizuhs. 

A  seardi-warrant  issued  onder  G.  6.,  sec.  2637,  for  the  search  of 
a  place  where  there  was  probable  cause  to  beliere  intoxicating 
liquors  were  sold,  furnished,  delivered,  given  away  or  otherwise 
disposed  of  in  violation  of  law,  or  kept  for  such  purposes,  can- 
not be  extended  so  as  to  constitute  authority  for  the  officer  to 
whom  it  is  issued  to  search  a  person  not  connected  in  any  way 
with  the  place  being  searched,  who  merely  happens  to  be  upon 
the  premises  and  who  is  not  mentioned  or  described  in  the  affi- 
davit of  probable  cause  upon  which  the  warrant  was  issued. 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District,  for  Bannock  County.  Hon.  Robert  M.  Terrell, 
Judge. 

Action  for  damages  for  assault.  'Judgment  for  defend- 
ant.   Reversed, 

Edens  &  Anderson,  for  Appellant. 

Our  constitution  provides  in  relation  to  searches  and 
seizures:   ''And   no   warrant  shall   issue   without   probable 

For  aathoritiee  on  the  law  of  aeareh-warrants,  see  note  in  101 
Am.  St.  328. 
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cause,  shown  by  affidavit  particularly  describing  the  place 
to  be  searcHed,  the  person  or  thing  to  be  seized."     (Art.  1,  ^ 
sec.  17.) 

"The  law  knows  of  no  such  warrant  as  one  to  arrest 
suspected  persons  without  naming  them,  without  any  com- 
plaint against  any  person,  leaving  it  to  the  officer  to  sus- 
pect whom  he  pleases,  or  to  arrest  every  person  that  any 
other  person  suspects."  {(Jnimon  v.  Raymon^  1  Conn.  40, 
6  Am.  Dec.  200.) 

An  officer  who  executes  a  search-warrant  which  does  not 
describe  the  place  to  be  searched  is  a  trespasser.  {Reed  v. 
Rice,  2  J.  J.  Marsh,   (Ky.)  44,  19  Am.  Dec.  122.) 

It  may  be  said  with  greater  force,  that  an  officer  who 
searches  a  man  not  described  or  named  in  the  warrant  is 
liable.  The  person  is  more  sacred  than  property.  {People 
V.  Glennan,  37  Misc.  Rep.  7,  74  N.  Y.  Supp.  794.)^ 

Budge  &  Merrill,  for  Respondent. 

The  object  and  purpose  of  the  act  was  to  enable  an 
officer  to  seize  any  intoxicating  liquors  which  might  be 
unlawfully  kept  upon  any  premises,  and  the  description  of 
the  place  to  be  searched  was  simply  to  enable  the  officer 
to  identify  it. 

Officers  should  have  great  latitude  in  the  discharge  of 
their  duties  when  they  are  endeavoring  to  enforce  the  law. 
The  contention  of  the  plaintiflp  is  highly  technical,  and  not 
in  keeping  with  the  spirit  of  our  statute.  {Collins  v.  Lean, 
68  Cal.  284,  9  Pae.   173.) 

RICE,  J. — This  is  an  action  for  damages  for  assault  al- 
leged to  have  been  committed  upon  the  person  of  appel- 
lant. Upon  the  trial  respondent  attempted  to  justify 
upon  the  grounds  that  he  was  an  officer  of  the  law  and 
was  acting  under  the  authority  of  a  search-warrant  duly 
issued  by  a  court  of  competent  jurisdiction.  The  search- 
warrant  was  issued  to  respondent  as  sherijff  of  Bannock 
county,  requiring  him  as  such  officer  to  search  the  Bank 
Cigar-Btore  in  the  city  of  Pocatello  for  intoxicating  liquors. 
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It  was  issued  under  C.  S.,  sec.  2637,  formerly  chap.  15, 
sec.  8,  p.  34,  1911  Sess.  Laws.  The  appellant  was  not 
connected  with  the  Bank  Cigar-store  as  owner  or  employee, 
but  was  a  mere  bystander  or  visitor  there.  Respondent, 
while  executing  the  search-warrant,  proceeded  to  search  the 
person  of  appellant.  The  court  instructed  the  jury  to  re- 
turn a  verdict  for  respondent. 

Art.  1,  sec.  17  of  the  constitution,  provides:  *'The  right 
of  the  people  to  be  secure  in  their  persons,  houses,  papers 
and  effects  against  unreasonable  searches  and  seizures  shall 
not  be  violated;  and  no  warrant  shall  issue  without  probable 
cause  shown  by  affidavit,  particularly  describing  the  place 
to  be  searched  and  the  person  or  thing  to  be  seized." 

The-  right  protected  by  the  above  provision  of  our  con- 
stitution has  been  deemed  of  so  great  importance  that  a 
similar  provision  is  found  in  the  constitution  of  the  United 
States  and  in  the  constitution  of  nearly  every  state  in  the 
Union.  Under  such  constitutional  provisions,  it  is  uniformly 
held  that  the  search-warrant  must  conform  strictly  to  the 
constitutional  and  statutory  provisions  providing  for  its 
issuance.  It  must  contain  a  description  of  the  premises 
to  be  searched.  No  discretion  must  be  left  to  the  officer 
executing  the  Warrant  as  to  the  premises  which  he  is 
authorized    to    search. 

The  statute  under  which  the  warrant  was  issued  provided 
only  for  the  search  of  a  place  where  there  was  probable 
cause  to  believe  that  intoxicating  liquors  were  sold,  fur- 
nished, delivered,  given  away  or  otherwise  disposed  of  in 
violation  of  law,  or  kept  for  such  purposes.  A  search- 
warrant  issued  under  this  statute,  authorizing  an  officer  to 
search  a  certain  place,  cannot  be  extended  so  as  to  con- 
stitute authority  to  search  a  person  not  connected  in  any 
way  with  the  place  being  searched,  who  merely  happens  to 
be  on  the  premises  and  who  is  not  mentioned  or  described 
in  the  affidavit  of  probable  cause  upon  which  the  warrant 
was  issued.  So  far  as  the  record  discloses,  the  search  of 
the  person  of  appellant  was  without  authority  of  law,  and 
an  invasion  of  his  rights  as  guaranteed  by  the  constitution. 
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(See  Owem  v.  Woa/,  141  Ga.  796,  Ann.  Cas.  1915C,  963, 
82  S.  E.  132,  L.  R.  A.  1915E^  399;  Newberry  v.  CarperUer, 
107  Mich.  567,  61  Am.  St.  346,  65  N.  W.  530,  31  L.  R.  A. 
163;  People  v,  MarxJiausen,  204  Mich.  559,  171  N.  W.  557, 
3  A.  L.  R.  1505,  and  note;  24  R.  C.  L.  717,  sec.  22.)  . 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceeding.    Costs  awarded  to  appellant. 

Morgan,  C.  J.,  concurs. 

Budge,    J.,    deemed    himself    disqualified    and    did    not 
participate  in  the  decision. 


(November  16,  1920.) 
STATE,  Respondent,  v.  E.   E.  MARCOE,  Appellant. 

[193   Pac.   80.] 

Criminal  Law — Oibcumstantial  Evidencs. 

In  order  to  sustain  a  conviction  based  solely  on  circumstan- 
tial evidence,  the  circumstances  must  be  consistent  with  the  guilt 
of  the  accused  and  inconsistent  with  his  innocence,  and  incapable 
of  explanation  on  anj  other  reasonable  hypothesis  than  that  of 
guilt. 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District,  for  Bannock  County.  Hon.  Robert  M.  Terrell, 
Judge. 

From  a  conviction  of  unlawful  transportation  of  intoxicat- 
ing liquor,  defendant  appeals.  Reversed. 

R.  J.  Dygert)  for  Appellant. 

Where  the  evidence  is  not  sufScient  to  justify  a  verdict 
of  guilty,  the  supreme  court  will  reverse  the  judgment  of 
the  lower  court  and  set  aside  the  verdict  {Stc^e  v.  Sayer, 
23  Ida.  536,  130  Pac.  dSS.), 
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T.  A.  Walters,  Former  Atty.  General,  R.  L.  Black,  At- 
torney General,  and  James  L.  Boone,  Asst.  Atty.  General, 
for-  Respondent,  cite  no  authorities. 

RICE,  J. — The  appellant  was  convicted  of  the  crime  of 
transporting  intoxicating  liquors  in  Bannock  county,  Idaho. 
The  only  question  raised  by  this  appeal  is  the  sufficiency  of 
the   evidence   to   sustain   the   judgment. 

Dorsey  Nichols,  a  deputy  sheriff  residing  at  Soda  Springs, 
testified  that  on  the  evening  of  the  8th  of  January,  1918, 
he  went  to  the  depot  at  Soda  Springs  and  found  a  box  in 
the  baggage-room  which  contained  whisky.  He  says:  **I 
thought  it  was  Marcoe's."  He  immediately  got  in  touch 
with  Marcoe,  and  the  following  is  his  story  of  the  conversa- 
tion: **I  asked  him  if  the  box  in  the  depot  was  his.  He 
says  it  wasn't;  that  he  didn't  know  anything  about  it. 
I  told  him  that  was  all  then."  The  evidence  does  not  show 
how  the  box  came  to  be  at  the  depot,  only  that  it  bore  a 
baggage  check  which  showed  that  it  came  from  Lima,  Mon- 
tana. The  box  had  the  appearance  of  a  tool-chest.  The 
appellant  was  a  plumber,  working  at  his  trade  in  a  hotel 
building  at  Soda  Springs.  Several  months  prior  to  this 
time  he  had  been  engaged  in  similar  .work  at  Lima,  Mon- 
tana. The  evidence  shows  that  he  had  received  several 
shipments  of  plumber's  supplies,  and  usually  received  a 
shipment  about  once  a  week.  On  the  following  day  the 
box  was  opened  and  found  to  contain  a  partition  or  tray 
constinicted  of  lumber  which  had  been  taken  from  crating 
or  supplies  shipped  to  appellant.  Upon  one  of  the  pieces 
of  this  crating  was  printed  "E.  E.  Marcoe,  Soda  Springs." 
It  was  shown  that  boards  so  marked  were  thrown  about 
indiscriminately  at  Soda  Springs,  and  obtainable  by  any- 
one. On  the  morning  of  January  8th,  accordipg  to  the 
testimony  of  the  station  agent,  Marcoe  called  at  the  depot 
and  told  him  he  was  expecting  a  box  and  that  as  soon  as 
it  arrived  he  wished  to  be  notified.  On  the  9th  the  ap- 
pellant again  called  on  the  station  agent  and  asked  him 


Digitized  by 


Google 


286  State  v.  Mabcob.  [33  Idaho, 

Opinion  of  the  Court— Bice,  J. 

if  it  were  true  that  a  box  of  liquor  had  been  found  in 
the  depot.  Upon  being  told  that  that  was  true,  the 
appellant  said,  "If  they  didn't  catch ^  anybody  nothing 
would  happen."  There  was  no  evidence  that  appellant 
ever  had  possession  of  the  box  containing  the  intoxicating 
liquor. 

The  foregoing  is  all  the  testimony  which  had  any 
tendency  to  connect  appellant  with  the  crime  charged.  It 
is  sufficient  to  create  a  suspicion  of  the  guilt  of  appellant. 
But  all  of  the  evidence  introduced,  tending  to  connect 
appellant  with  the  crime,  was  circumstantial.  In  order  to 
sustain  a  conviction  based  solely  on  circumstantial  evi- 
dence, *'the  circumstances  must  be  consistent  with  the  guilt 
of  the  defendant  and  inconsistent  with  his  innocence,  and 
incapable  of  'explanation  on  any  other  reasonable  hypothesis 
than  that  of  guilt."  {Broshears  v.  State  (Okl.  Crim.  App.), 
187  Pac.  254.) 

If  the  evidence  can  be  reconciled  either  with  the  theory 
of  innocence  or  of  guilt,  the  law  requires  that  the  theory 
of  innocence  be  adopted.  (Venum  v.  UrUted  Staies,  146 
Fed.  121,  76  C.  C.  A.  547;  People  v.  Ward,  105  Cal. 
•335,  38  Pac.  945;  Smith  v.  First  Nai.  Bank,  99  Mass.  605, 
97' Am.  Dec.  59;  State  v.  Vandewater  (Iowa),  176  N.  W. 
883;  Rohinson  v.  State,  188  Ind.  467,  124  N.  B.  489;  ToU 
hert  V.  State  (Tex.  Crim.  App.),  217  S.  W.  153;  Wales  v. 
State  (Tex.  Crim.  App.),  217  S.  W.  384.) 

Applying  this  rule  to  the  case  at  bar,  it  appears  that  the 
evidence  is  insufficient  to  sustain  the  verdict.  The  judg- 
ment must  be  reversed  and  a  new  trial  ordered, 

Morgan,  C.  J.,  and  Budge,  J.,  concur. 
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(November  17,  1920.) 

W.  B.  NIXON,  Administrator  With  the  Will  Annexed  of 
the  Estate  of  JOHN  TONGREN,  Deceased,  Appellant, 
y.  EMMA  TONGREN,  Respondent. 

[193  Pac.  731.] 

Judgment— Vacatio]^ — ^Motion    fob — Timi^— JuaiSDionoir— Judgmknt- 

BOLL. 

1.  The  district  court  is  without  jnriBdiction  to  entertain  a 
motion  to  vacate  a  jndgment  upon  any  of  the  statutory  grounds, 
unless  the  motion  is  made  within  the  time  limited  by  the  statute. 

2.  The  district  court  may  at  any  time  vacate  or  set  aside  its 
judgment  previously  entered  when  it  is  apparent  from  the  face 
of  the  judgment-roll  that  such  judgment  is  void. 

3.  When  the  district  court  has  lost  its  jurisdiction  to  enter- 
tain a  motion  to  vacate  its  judgment,  it  is  without  jurisdiction  to 
set  its  judgment  aside  unless  from  the  face  of  the  judgment-roll 
it  is  void,  except  where  an  independent  action  has  been  brought 
for  that  purpose. 

4.  Under  C.  S.,  sec.  6901,  in  case  the  complaint  be  not  an- 
swered by  the  defendant,  the  judgment-roll  consists  of  the  sum- 
mons with  the  affidavit  of  proof  of  service,  the  complaint  with 
a  memorandum  indorsed  thereon  that  the  default  of  the  defendant 
in  not  answering  was  entered  and  a  copy  of  the  judgment. 
Under  this  statute  neither  the  affidavit  for  nor  the  order  of  publi- 
cation is  a  part  of  the  judgment-roll. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County,  Hon.  William  A.  Bab- 
cock,  Judge. 

Action  for  divorce.  Appeal  from  an  order  made  after 
judgment  declaring  the  judgment  and  decree  null  and  void. 
Reversed. 

1.  Duration  of  power  of  court  to  open  or  vacate  judgment,  see 
note  in  52  Am.  St.  795. 
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H.  C.  Hazel,  for  Appellant. 

"In  a  collateral  attack  on  the  judgment,  the  want  of 
jurisdiction  to  render  the  judgment  must  appear  upon 
the  face  of  the  judgment-roll,  otherwise  the  presumption 
is  in  favor  of  the  validity  of  the  judgment."  {O'NeiU  v. 
Potvin,  13  Ida.   721,   93  Pac.  20.) 

The  court  had  jurisdiction  of  both  the  person  and  sub- 
ject matter,  and  therefore  any  relief  sought  from  a  judg- 
ment should  be  applied  for  within  the  statutory  time. 
{Vane  v.  Jones,  13  Ida.  21,  88  Pac.  1058.) 

**Want  of  jurisdiction  in  the  court  passing  it  is  the 
only  cause  which  renders  a  decree  of  divorce  absolutely 
void;  fraud  does  not,  nor  does  irreprularity.*'  (5  Am.  & 
Eng.  Ency.  Law,  843;  Larimer  v.  Knoyle,  43  Kan.  338,  23 
Pac.  487.) 

H.  J.  Swanson  and  H.  B.  Thompson,  for  Respondent. 

Where  an  affidavit  upon  which  an  order  for  service  of 
summons  by  publication  is  procured  is  false,  the  judgment 
is  void.  {Strode  v.  Strode,  6  Ida.  67,  96  Am.  St.  249, 
52  Pac.  161;  Lohr  v.  Curley,  27  Ida.  739,  152  Pac.  185.) 

BUDGE,  J.— On  the  twenty-sixth  day  of  October,  1915, 
a  judgment  was  i  entered  in  the  district  court  for  Twin 
Falls  county  in  an  action  wherein  John  Tongren,  now  de- 
ceased, was  plaintiff,  and  the  respondent,  Emma  Tongren, 
defendant,  dissolving  the  bonds  of  matrimony  between  the 
parties  on  the  ground  of  desertion.  From  the  judgment- 
roll  it  appears  that  the  service  of  summons  purports  to 
have  been  by  publication.  On  the  twenty-third  day  of 
March,  1918,  respondent  filed  a  motion  in  that  action 
wherein  she  sought  to  have  appellant  Nixon  as  adminis- 
trator with  the  will  annexed  of  the  estate  of  John  Tongren, 
deceased,  substituted  as  party  plaintiff,  and  asked  for  an 
order  declaring  the  judgment  decreeing  divorce  void;  for 
the  reason  that  she  had  not  been  served  in  the  manner 
prescribed  by  statute,  and  that  the  court  had  never  ac- 
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quired  jurisdiction,  and  further  asking  that  the  default  be 
set  aside  and  that  she  be  permitted  to  file  her  answer. 
On  the  twenty-seventh  day  of  June,  1918,  and  after  a  hear- 
ing upon  the  motion,  the  court  made  an  order  substituting 
appellant  as  plaintiff  in  the  action,  declaring  the  judgment 
decreeing  the  divorce  void,  setting  aside  the  default  and 
permitting  respondent  to  file  her  answer.  This  appeal  is 
from  the  order. 

The  only  assignment  discussed  is  that  the  court  erred  in 
sustaining  the  motion  for  an  order  declaring  void  the 
judgment  decreeing  the  divorce.  It  is  apparent  that  the 
motion  which  was  made  by  respondent  in  the  original  f  ction 
was  not  made  until  two  years  and  five  months  after  the 
judgment  had  been  entered.  C.  S.,  sec.  6726,  which  de- 
fines the  power  of  the  court  to  permit  amendments,  relieve 
from  defaults,  and  vacate  default  judgments,  contains 
among  others  the  following  provision: 

**When  from  any  cause  the  summons  in  an  action  has 
not  been  personally  served  on  the  defendant,  the  court 
may  allow,  on  such  terms  as  may  be  just,  such  defendant, 
or  his  legal  representative,  at  any  time  within  one  year 
after  the  rendition  of  any  judgment  in  such  action,  to 
answer  to  the  merits  of  the  original  action." 

Under  this  provision  the  court  was  without  jurisdiction  to 
entertain  a  motion  to  vacate  the  judgment  for  the  obvious 
reason  that  the  motion*  was  not  made  within  the  time 
limited  by  this  statute.  {People  v.  Temple,  103  Cal.  447,  37 
Pac.  414;  People  v.  Davis,  143  Cal.  673,,  77  Pac.  651.)  In 
the  Temple  case,  the  court  not  only  announced  the  rule 
applicable  to  the  case  at  bar,  but  pointed  to  the  way  out  of 
the  difficulty  in  the  following  language:  i 

**When  a  judgment  is  not  void, upon  its  face,  the  court  has 
no  power  to  set  it  aside  on  motion,  unless  the  motion  is 
made  within  a  reasonable  time,  but  resort  should  be  had 
to  an  action,  and  all  the  parties  interested  should  be  notified 
and  have  an  opportunity  to  be  heard," 

Idaho,  VoL  88—19 
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The  court,  therefore,  was  without  jurisdiction  to  vacate 
or  set  aside  the  judgment  previously  entered,  unless  from 
the  face  of  the  judgment-roll  it  was  void. 

C.  S.,  sec.  6901,  provides,  in  so  far  as  its  provisions  are 
applicable  to  the  point  under  discussion,  that  in  case  the 
complaint  be  not  answered  by  the  defendant,  the  judgment- 
roll  shall  consist  of  the  summons  with  the  affidavit  or  proof 
of  service,  the  complaint  with  a  memorandum  indorsed 
thereon  that  the  default  of  the  defendant  in  not  answering 
was  entered,  and  a  copy  of  the  judgment  Under  this 
section  this  court  held  in  O'NeiU  v,  Potvin,  13  Ida.  721, 
93  Pac.  20,  257,  following  the  rule  announced  in  Hahn  v. 
KeUy,  34  Cal.  391,  94  Am.  Dec.  742,  that  neither  the  affi- 
davit for  the  order  of  publication,  nor  the  order  was  a  part 
of  the  judgment-roll,  in  effect  thereby  overruling  upon  this 
point  Strode  v.  Strode,  6  Ida.  67,  96  Am.  St.  249,  52  Pac. 
161,  relied  upon  by  respondent  See,  also,  People  v. 
Temple,  and  People  v.  Davis,  supra.  In  the  O'Neill  case 
Chief  Justice  Ailshie,  in  his  concurring  opinion,  expressed 
the  hope  that  the  legislature  would  amend  the  statute  so 
as  to  specifically  require  the  affidavit  and  order  for  pub- 
lication to  be  made  a  part  of  the  judgment-roll,  but  so 
far  the  legislature  of  this  state  has  made  no  such  amend- 
ment. The  California  statute,  however,  has  been  amended 
by  adding  thereto  the  provision,  **And  in  case  where  the 
service  so  made  be  by  publication,  the  affidavit  for  publica- 
tion of  summons,  and  the  order  directing  the  publication  of 
summons,  must  also  be  included. '^ 

From  an  inspection  of  the  judgment-roll  in  this  case  it 
must  be  said  that  there  is  nothing  on  the  face  thereof  to 
indicate  that  the  service  had  by  publication  was  defective 
or  that  the  judgment  was  void.  The  order  of  the  court 
declaring  the  judgment  void  was  therefore  erroneous. 

The  order  is  reversed.     Costs  are  awarded'  to  appellant 

Morgan,  C.  J.,  and  Eice,  J.,  concur. 
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Opinion  of  the  Court — ^Morgan,  €,  J. 


(November  17,  1920.)' 

H.  P.  SEISSER  and  NANNIE  if.  SEISSER,  Appellants, 
V.  OREGON  SHORT  LINE  RAILROAD  COMPANY,  a 

Corporation,  Respondent. 

[193  Pac.   731.] 

Appeal  and  Ereoe — Order  for  Judgment. 

An  order  for  a  judgment  is  not  appealable. 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District,  for  Bingham  County.    Hon,  F,  J.  Cowen,  Judge. 

Suit  to  quiet  title.  Judgment  for  defendant  Appeal 
dismissed. 

A.  S.  Dickinson,  for  Appellants,  cites  no  authorities  on 
point  decidedl 

Geo.  H.  Smith  and  H.  B.  Thompson,  for  Respondent. 

The  appeal  is  from  an  order  for  a  judgment,  which  has 
not  been  entered,  and  this  court  is  without  jurisdiction  to 
consider  the  same.  (Oliver  v.  Kootenai  County,  13  Ida. 
281,  90  Pac.  107;  Santti  v.  Hartrmn,  29  Ida.  490,  161  Pac. 
249.) 

MORGAN,   C.  J. — ^This   case  was  submitted  to   the  dis- 
trict court  on  an  agreed  statement  of  facts,  in  lieu  of  evi- 
dence, and  the  following  decision  was  rendered: 
''JUDGMENT. 

"The  above-entitled  matter  having  heretofore  been  taken 
under  advisement  for  consideration  and  decision  by  the 
court;  comes  now  the  court  and  renders  his  decision,  and 
orders  judgment  entered  in  favor  of  the  defendant  and 
against  the  plaintiffs,  thereby  dismissing  plaintiff's  com- 
plaint. 

''Judgment  rendered  December  31,  1917. 

"F.  J.  COWEN,  Judge. 

"Filed  December  31,  1917." 
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This  is  not  a  judgment,  but  an  order  for  one,  and  is 
not  appealable.  (Santii  v.  Hartman,  29  Ida.  490,  161 
Pac.  249,  and  cases  therein  cited.) 

On  authority  of  the  cases  above  mentioned,  this  appeal  is 
dismissed.    Costs  awarded  to  respondent. 

Bice  and  Budge,  JJ.,  concur. 


(November  20,  1920.)' 

WILLIAM  R.  LEITCH,  Bespondent,  v.  OWYHEE  SHEEP 
&  LAND   COMPANY,   a   Corporation,   Appellant. 

[193  Pac.  730.] 

Statutory  Constbuction— Two-mile  Limit  Law — Grazing  Bights — 
Pastnesship — Owner  or  Possessory  Claimant — ^Damages — ^Evi- 
dence. 

1.  Under  the  provisioiui  of  G.  S.,  sees.  1908  and  1909,  partner- 
ship sheep  have  no  lawful  right  to  graze  within  two  miles  of  the 
dwelling-house  on  the  land  or  possessory  claim  of  one  of  the  part- 
ners; nor  can  the  partner  sustain  any  damages  by  reason  of  the 
fact  that  other  sheep  have  grazed  thereon.  Such  grazing  iuTadeii 
no  legal  right  of  the  partnership. 

,  2.  One  of  the  purposes  of  the  provisions  of  the  statute  above 
referred  to  is  to  protect  the  public  range  for  the  benefit  of  the 
livestock  of  the  owner  or  possessory  claimant  within  two  miles 
of  his  dwelling-house. 

3.  Proof  of  loss  in  the  weight  of  partnership  lambs  and  loss 
in  the  wool  clip  of  partnership  sheep  is  not  competent  evidence 
to  establish  damages  resulting  from  the  trespass  of  other  sheep  on 
the  homestead  of  one  of  the  partners,  nor  from  the  destruction 
of  pasturage  thereon. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County.  Hon.  William  A.  Bab- 
cock,   Judge. 
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Action  for  damages  for  trespass  under  two-mile  limit 
law  and  upon  a  homestead.  Judgment  for  plaintifE  reversed 
and  renumded. 

W.  P.  Guthrie,  for  Appellant 

Speculative  and  remote  damages  cannot  be  recovered 
under  the  two-mile  limit  law.  (Bosebor(yugh  v,  Whitting-^ 
ion,  15  Ida.  100,  96  Pac.  437;  Risse  v.  Collins,  12  Ida.  689, 
87  Pac.  1006;  Cleveland  etc,  Ry.  Co.  v.  Patt(m,  203  111.  376, 
67  N.  E.  804;  Avdersqn  v.  Taylor,  56  Cal.  131,  38  Am. 
Rep.  52.) 

One  partner  cannot  maintain  an  action  to  recover  dam- 
ages to  firm  property.  (Mechem's  Elements  of  Partnership, 
sec.  226;  Gilmore  on  Partnership,  p.  556.) 

A  loss  to  a  business  is  not  a  loss  directly  to  the  plaintiff, 
but  to  the  firm,  and  in  order  to  recover  for  injury  to 
plaintiff's  interest  in  his  business,  his  interest  therein  must 
be  specially  averred.  (Havemeyer  v.  Fuller,  10  Abb.  N. 
Cas.    (N.   Y.)    9.) 

Bights  based  on  a  violation  of  law  will  not  be  enforced, 
and  if  a  transaction  is  illegal  in  contravention  of  a  statute, 
it  will  not  be  upheld  in  any  way,  but  the  parties  will  be 
left  in  the  situation  in  which  they  have  voluntarily  placed 
themselves.  (Libley  v.  Pelham,  30  Ida.  614,  166  Pac.  575; 
1  C.  J.  957,  sec.  54;  30  Cyc.  556.) 

C.  M.  Booth,  E.  M.  Wolfe  and  J.  P.  Martin,  for  Re- 
spondent. 

**The  fundamental  and  cardinal  principle  of  the  law  of 
damages  is  that  the  injured  party  shall  have  compensation 
for  the  injury  susteined."     (8  R.  C.  L.  431.) 

Lost  profits  are  a  proper  element  of  damage  when  such 
loss  is  the  direct  and  necessary  result  of  the  defendant's 
acts,  where  such  profits  can  be  shown  with  a  reasonable 
degree  of  certainty.     (8  R.  C.  L.  501.) 

BUDGE,  J. — Respondent's  complaint  contains  two  causes 
of   action:   The  first,  to   recover  the  penalty   provided  by 
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C.  S.,  sec.  1909,  for  the  unlawful  grazing  of  sheep  within 
two  miles  of  his  dwelling-house ;  the  second,  to  recover  for 
the  grazing  of  sheep  upon  his  homestead. 

The  cause  was  tried  upon  this  complaint  and  appellant's 
amended  answer,  which  put  in  issue  all  of  the  material 
allegations  of  the  complaint,  resulting  in  a  verdict  for 
respondent  upon  which  judgment  was  entered.  Thia  appeal 
is  from  the  judgment. 

The  facts,  so  far  as  material  to  the  questions  disposed  of 
in  this  opinion,  are  as  follows:  It  was  alleged  in  the  com- 
plaint that  respondent  was  the  owner  of  and  had  an  interest 
in  certain  sheep,  for  the  grazing  and  pasturing  of  which 
he  depended  upon  the  grasses  grown  upon  his  homestead 
and  the  adjoining  unclaimed  and  unappropriated  public 
land.  The  proof  offered  by  respondent  disclosed  the  fact 
that  the  sheep  did  not  belong  to  him  individually,  but  were 
the  property  of  a  partnership  in  which  respondent  had  a 
joint  interest  with  one  Catleugh,  his  partner. 

The  theory  of  damages  upon  which  respondent  sought  to 
predicate  his  right  to  recover,  although  not  disclosed  by 
any  allegation  in  the  complaint,  was  that  by  reason  of  the 
loss  of  this  pasturage  the  sheep  had  failed  to  gain  as  much 
in  weight  as  they  would  have  gained  if  this  pasture  had 
been  available,  and  that  the  wool  clip  was  short  from  the 
same  cause.  In  other  words,  respondent  sought  to  make  a 
loss  sustained  by  the  partnership  property  the  basis  of  his 
measure  of  damages  and  right  to  recover. 

The  court  refused  appellant's  request  for  an  instruction 
directing  the  jury  to  return  a  verdict  in  its  favor.  The 
refusal  to  give  this  instruction  is  assigned  as  error. 

Under  the  provisions  of  C.  S.,  sees.  1908  and  1909,  the 
partnership  sheep  had  no  lawful  right  on  the  public  range 
within  two  miles  of  respondent's  dwelling-house,  nor  could 
the  partnership  sustain  any  damages  by  reason  of  the  fact 
that  other  sheep  had  been  grazed  thereon.  Such  grazing 
invaded  no  legal  right  of  the  partnership.  One  of  the 
purposes  of  the  provision  of  the  statute  above  referred  to  is 
to  protect  the  public  range  for  the  benefit  of  the  livestock 
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of  the  owner  or  possessory  claimant  within  two  miles  of  his 
dwelling-house.  The  respondent  introduced  no  proof  of 
damages  sustained  by  him  individually  by  reason  of  his 
livestock  being  deprived  of  the  pasturage  within  two  miles 
of  his  dwelling-house.  There  was,  therefore,  no  competent 
evidence  submitted  to  the  jury  on  this  cause  of  action,  and 
as  to  it  the  requested  instruction  should  have  been  given. 

In  support  of  respondent's-  second  cause  of  action  he 
introduced  no  competent  evidence  tending  to  show  the 
extent  of  his  damage.  Proof  of  loss  in  the  weight  of  the 
partnership  lambs  and  loss  in  the  wool  clip  of  partnership 
sheep  was  not  competent  to  establish  damages  to  respond- 
ent resulting  from  the  trespass  on  his  homestead  nor  the 
destruction  of  pasturage  thereon.  Respondent  having,  how- 
ever,  introduced  evidence  upon  his  second  cause  of  action 
tending  to  establish  that  a  trespass  upon  his  land  had  been 
committed  by  appellant,  it  was  not  error  for  the  court  to 
refuse  to  give  the  instruction  requested  by  appellant  direct- 
ing the  jury  to  return  a  verdict  in  his  favor  as  to  the  second 
cause  of  action. 

The  judgment  is  reversed,  with  instructions  to  dismiss 
respondent's  first  cause  of  action  and  to  grant  a  new  trial 
as  to  the  second  cause  of  action.  Costs  are  awarded  to 
appellant. 

Morgan,  C.  J.,  and  Bice,  J.,  concur. 
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Argnment  for  Plaiiitiifs. 


(NoTember  20,  1020.) 

L.  THOMAS  RAMSEY  et  al.,  Plaintiffs,  v.  THE  DISTRICT 
COURT  OP  THE  SIXTH  JUDICIAL  DISTRICT  OP 
THE  STATE  OP  IDAHO,  IN  AND  POR  LEMHI 
COUNTY,  and  0.  R.  BAUM,  Acting  District  Judge, 
Defendants^ 

[193  P^c.   733.] 

Pbohibition — Dismissal  of  Action — ArFiBicATiYi  Beldop  Sought  bt 
Gboss-oomplaint. 

1.  Under  0.  S.,  see.  6830,  a  plaintiff  has  an  absolute  right  to 
dismiss  his  action,  providing  a  counterclaim  has  not  been  filed  or 
affirmative  relief  sought  bj  the  cross-complaint  or  answer  of 
defendant. 

2.  In  order  for  a  cross-complaint  to  be  sufficient  to  prevent 
plaintiff  from  dismissing  his  action,  it  must  state  facts  sufficient 
to  entitle  the  cross-complainant  to  affirmative  relief. 

3.  A  cross-complaint  filed  by  a  defendant  in  an  action  for  the 
adjudication  of  water  rights  from  a  stream,  but  which  states  only 
that  the  cross-complainant  is  the  owner  of  certain  lands;  that  he 
has  appropriated  water  for  their  irrigation  and  used  the  water 
each  and  every  irrigation  season  thereafter  upon  such  lands;  that 
the  lands  are  arid  in  character  and  require  artificial  irrigation  for 
the  production  of  crops,  does  not  state  facts  which  entitle  the 
cross-complainant  to  affirmative  relief. 

4.  Upon  dismissal  of  an  action  by  a  plaintiff,  the  court 
thereby  loses  jurisdiction,  a^id  a  writ  of  prohibition  may  issue  to 
prevent   further  proceedings  in  the   action. 

Original  proceeding  instituted  hj  plaintiffs  to  obtain  writ 
of  prohibition.    Peremptory  uurU  issiied. 

Quarles  &  Padgham,  for  Plaintiffs. 

The  motion  to  dismiss  the  action,  made  by  the  petitioner, 
Ramsey,  and  in  which  the  defendants  and  cfoss-complainants 
joined,  should  have  been  granted  as  a  matter  of  right,  and 
it  was  the  mandatory  duty  of  the  respondent  district  court 
and  0.  R.  Baum,,  sitting  as  judge  thereof,  to  dismiss  said 
action.     (^Elliott  v.  CoJMns,  6  Ida.  266,  55  Pac.  301.)  ' 
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The  right  of  the  plaintiff  in  said  action,  with  the  consent 
of  the  defendants  and  cross-complainants,  to  dismiss  the 
action  is  absolute,  and  the  respondent  district  court  had  no 
jurisdiction  to  deny  the  right  of  the  parties  to  dismiss  said 
action,  which  was  there  and  then  abandoned  by  the  parties 
and  dismissed,  and  the  subject  matter  withdrawn  from  the 
jurisdiction  of  the  respondent  district  court.  -  The  respond- 
ent district  court  and  the  respondent  acting  judge  there- 
after had  no  jurisdiction  of  the  parties,  or  of  the  subject 
matter.  (C.  S.,  sec.  6830;  Elliott  v.  Collins^  supra;  Boyd  v. 
Steele,  6  Ida.  625,  59  Pac.  21 ;  Stover  v.  Stover,  7  Ida.  185,  61 
Pac.  462 ;  Chicago,  M.  &  St.  P.  B.  Co.  v.  Trueman,  18  Ida.  687, 
112  Pac.  210 ;  Brotm  v.  T.  B.  Reed  &  Co.,  31  Ida.  529,  174 
Pac.  136;  Thompson  v.  Sprague,  66  Cal.  350,  5  Pac.  506; 
Alpers  V.  BUss,  145  Cal.  565,  79  Pac.  171;  CJiance  v.  Carter, 
81  Or.  229,  158  Pac.  947;  Kaufnum  v.  Superior  Court,  115 
Cal.  152,  46  Pac.  904;  Hancock  Ditch  Co.  v.  Bradford,  13 
Cal.  637;  Denver  etc.  B.  Co.  v.  Cobley,  9  Colo.  152,  10  Pac. 
669;  Hutchings  v.  Boyal  Bakery  etc.  Co.,  60  Or.  48,  118 
Pac.  185;  McCrady  v.  Bio  Grande  Western  B.  Co.,  30  Utah, 
1,  8  Ann.  Cas.  732,  83  Pac.  331;  In  the  Matter  of  Anthony 
Street,  20  Wend.  (N.  Y.)  618,  32  Am.  Dec.  608;  In  re  Butler, 
101  N.  Y.  307,  4  N.  E.  518;  Two  Rivers  Mfg.  Co.  v.  Beyer, 
74  Wis.  210,  17  Am.  St.  131,  42  N.  W.  232;  18  C.  J.  1148, 
1149,  1157,  sec.  25,  and  notes;  14  Cyc.  397,  405,  and  notes 
on  page  405;  9  R.  C.  L.  193,  par.  4.) 

There  was  no  counterclaim  presented  by  the  pleadings  on 
behalf  of  the  defendants,  or  any  of  them,  other  than  by  the 
cross-complaint  of  Edwin  L.  Call  and  Louise  J.  Call,  which 
was  abandoned  when  they  joined  in  the  motion  of  the  plain- 
tiflE  to  dismiss  the  action.  (C.  S.,  sees.  6655,  6657,  6695; 
Hegeler  v.  HenckeU,  27  Cal.  492;  Carpenter  v.  Nutter,  127 
Cal.  61,  59  Pac.  301,  and  authorities  therein  cited.) 

3".  M.  Stevens,  for  Defendants,  files  no  brief. 

RICE,  J. — This  is  a  proceeding  to  procure  a  writ  of  pro- 
hibition directed  to  the  district  court  of « the  sixth  judicial 
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district,  in  and  for  Demhi  county,  and  to  0.  B.  Baum, 
acting  judge,  prohibiting  further  proceedings  in  the  case  of 
Ramsey  v.  Lawyer  ei  al.  That  case  was  instituted  by 
Charles  H.  and  George  A,  Holbrook  on  July  29,  1919,  for 
the  purpose  of  securing  an  adjudication  of  their  right  to 
the  use  of  the  waters  of  Basin  Creek.  To  this  complaint 
Edwin  L.  Call  and  Louise  J.  Call,  named  therein  as  de- 
fendants, answered  and  filed  cross-complaints.  On  October 
9,  1919,  H.  V.  Rice  et  al.,  who  were  parties  to  the  suit, 
answered  the  complaint  and  also  filed  cross-complaints.  The 
plaintiff,  Ramsey,  was  substituted  for  the  plaintiffs,  Hol- 
brook, and  on  April  3,  1920,  filed  an  amended  complaint. 
With  the  pleadings  in  this  condition,  on  May  8,  1920,  the 
%  plaintiff,  Ramsey,  moved  to  dismiss  the  action.  His  petition 
in  this  proceeding  alleges  that  all  the  defendants  and  cross- 
complainants  joined  in  the  motion  to  dismiss.  This  allegation 
is  denied  by  the  defendants  in  the  following  language: 
*'That  the  statement  of  the  petitioner  herein  to  the  effect 
that  all  the  parties  to  said  action  joined  in  the  application 
for  said  dismi&sal  is  untrue,  as  will  appear  from  the  ex- 
hibit hereinbefore  referred  to  and  the  affidavit  of  L.  E.  Glen- 
non  attached  hereto  and  made  a  part  hereof. "  The  exhibit  re- 
ferred to  was  the  motion  to  dismiss,  and  shows  that  it  was 
signed  only  by  the  plaintiff  and  his  attorney. 

The  affidavit  of  L.  E.  Glennon  states:  "That  said  H.  V. 
Rice  has  never  joined  in  any  motion  to  dismiss  this  action, 
and  is  not  now  in  favor  of  the  dismissal  of  such  action,  and 
has  advised  this  affiant,  as  his  attorney,  that  he  will  not  con- 
sent to  any  dismissal  thereof."  It  thus  appears  that  Rice 
was  a  cross-complainant,  and  that  he  did  not  consent  to  the 
dismissal. 

Under  C.  S.,  sec.  6830,  a  plaintiff  has  an  absolute  right  to 
dismiss  his  action,  provided  a  counterclaim  has  not  been  filed 
or  affirmative  relief  sought  by  the  cross-complaint  or  answer 
of  defendant.  The  dismissal  may  be  accomplished  by  a  mo- 
tion addressed  to  the  court,  as  well  as  by  a  formal  certificate 
of  dismissal.  If  a  motion  be  made,  the  court  has  no  power 
to  deny  it.    In  contemplation  of  law  the  action  is  dismissed 
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upon  the  filing  of  the  motion  or  a  formal  dismissal.  (Boyd 
V.  Steele,  6  Ida.  625,  59  Pac.  21;  Elliott  v.  CoUins,  6  Ida. 
266,  55  Pac.  301.) 

The  question  arises  as  to  whether  the  cross-complaint  filed 
by  defendant  Rice  prevented  plaintiff  from  dismissing  his 
action.  In  Mott  v.  Mott,  82  Cal.  413,  22  Pac.  1140,  1142, 
construing  a  statute  identical  with  our  own,  it  is  said  that 
to  prevent  a  dismissal  by  the  plaintiff,  the  counterclaim  or 
cross-complaint  must  be  one  upon  which  the  defendant 
would  be  entitled  to  aflSrmative  relief.  (See,  also,  Belleau 
V.  Thompson,  33  Cal.  495.)  In  Kreichbaum  v.  Melton,  49 
Cal.  50,  it  is  said:  **A  cross-complaint  must  state  facts 
sufficient  to  entitle  the  pleader  to  affirmative  relief;  and 
cannot  be  helped  out  by  the  averments  of  any  of  the  other 
pleadings  in  the  action.  Like  a  complaint,  it  must  itself 
contain  all  the  requisite  facts."  (See,  also,  Coulthurst  v. 
Covlthurst,  58  Cal.  239,  Hu/nter  v.  Porter,  10  Ida.  72,  77 
Pac.  434,  and  Stewart  v.  Gorham,  122  Iowa,  669,  98  N.  W. 
512.) 

The  cross-complaint  of  Rice  sets  out  that  he  is  the  owner 
and  in  possession  of  certain  lands,  describing  them,  and 
that  he  and  his  predecessors  in  interest  on  about  the  first 
day  of  September,  1896,  appropriated  a  certain  amount  of 
water  for  their  irrigation,  and  used  the  water  each  and 
every  irrigation  season  thereafter  upon  such  lands;  that  the 
lands  are  arid  in  character,  and  require  artificial  use  of  water 
for  the  production  of  agricultural  crops. 

As  a  cross-complaint,  this  fails  to  state  a  cause  of  action. 
It  does  not  call  for  any  action  on  the  part  of  the  court.  It 
does  not  suggest  that  anyone  ever  has  interfered  or  expects 
to  interfere  with  his  rights,  or  that  there  is  any  conflict 
whatever  between  his  rights  and  those  of  any  other  person, 
or  indeed  that  there  is  any  other  appropriator  from  the 
stream. 

There  is  nothing  contained  in  this  cross-complaint  which 
prevented  plaintiff  from  dismissing  his  action.  In  Boyd  v. 
Steele,  supra,  it  was  held  that  when  the  plaintiff  dismissed 
his  action,  the  court  thereby  lost  jurisdiction,  and  a  writ  of 
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prohibition  ghould  issue  to  prevent  further  proceedings  in 
the  action. 

This  case  comes  within  the  principles  announced  in  the 
Boyd  case,  and  a  peremptory  writ  of  prohibition  will  be 
issued.    No  costs  allowed. 

Morgan.  C.  J.,  and  Budge,  J.,  concur. 


(November  23,  1920.) 

JOHN  DOWNING,   Appellant,  '  v.   JOHN  PANATA,   Ec- 

spondent. 

[193  Pac.  849.] 

EviDiNCH—JuEY— Verdict. 

1.  Where  the  purpose  and  tendency  of  evidence  is  to  prove  the 
rescission  of  a  contract  of  sale,  and  the  verdict  on  that  point  is 
in  appellant's  favor,  the  admission  of  the  evidence,  although 
erroneous,  does  not  result  in  his  injury. 

2.  Where,  through  oversight  and  inadvertence,  the  jury  is  per- 
mitted to  take  to  the  jury -room  instructions  requested  by  appel- 
lant and  refused  by  the  court  on  the  ground  the  law  discussed 
therein  is  incorporated  in  the  charge  given  of  its  own  motion,  and 
where  it  appears  there  was  nothing  contained  in  the  requested  in- 
structions which  was  misleading,  or  confusing,  or  to  the  dis- 
advantage of  appellant,  the  incident  ^does  not  constitute  ground 
for  setting  aside  the  verdict. 

3.  A  verdict  is  not  final  until  entered  of  record,  and  until  that 
is  done  it  is  in  the  power  of  the  jury  to  alter,  amend  and  correct  it. 

4.  It  is  within  the  discretion  of  the  court  to  cause  the  jury  to 
correct  its  verdict  when  informal  and  insufficient  in  not  covering 
the  issue  submitted  to  it,  or  to  again  retire  and  consider  the  case. 
The  adoption  of  the  latter  alternative,  particularly  in  the  absence 
of  objection,  is. not  an  abuse  of  discretion,  and  is  not  ground  for 
reversal. 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District,  for  Lemhi  County.  Hon.  Robert  M.  Terrell,  Pre- 
siding Judge. 
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Action  on  contract.  Judgment  for  plaintiff,  from  which 
he  appeals.    Affirmed. 

E.  W.  Whitcomb  and  A.  C.  Cherry,  ifor  Appellant. 

Taking  by  the  jury  to  its  jury-room  requested  instructions 
which  were  refused  by  the  court  was  error.  {State  v. 
Buster,  28  Ida.  110,  152  Pac.  196.) 

Error  was  committed  at  the  trial  by  the  court  in  refusing 
to  accept  the  first  two  verdicts  returned,  and  in  accepting 
the  last  verdict  of  the  jury  in  lieu  thereof-  (22  Ency.  PI. 
&  Pr.  962;  Proffatt  on  Jury  Trial,  sees.  456,  461;  Thompson 
on  Trials,  1998.) 

When  the  intention  of  the  jury  is  manifest,  the  court  will 
set  right  matters  of  form.  (Petrie  v.  Hannay,  3  T.  R.  659 ; 
100  Eng.  Beprint,  789;  Proffatt  on  Jury  Trials,  520;  Priest 
V.  Deaver,  22  Mo.  App.  276.) 

Matters  of  form  only  can  be  amended  by  the  trial  judge, 
either  before  or  after  discharge  of  the  jury,  and  either  with 
or  without  their  consent,  but  amendments  in  substance  are 
not  proper  after  the  discharge  of  the  jury.  (Swing  v.  San^ 
ford,  21  Ala.  157;  Hcibart  v.  Hogget,  12  Me.  76,  28  Am.  Dec. 
159.) 

L.  E.  Glennon  and  J.  M.  Stevens,  for  Respondent. 

Judgment  will  not  be  reversed  upon  appeal  for  harmless 
error  committed  in  the  course  of  the  trfal.  {Dangel  v.  Levy, 
1  Ida.  722;  Smith  v.  Ellis,  7  Ida.  196,  61  Pac.  695;  Staples 
V.  Rossi,  7  Ida.  618,  65  Pac.  67 ;  White  v.  Johnson,  10  Ida. 
438,  79  Pac.  455 ;  Darling  v.  Fremstadt,  22  Ida.  684,  127  Pac. 
674;  LufJcins  v,  Collins,  2  Ida.  256,  10  Pac.  300;  Hopkins 
V.  Utah  Northern  R.  Co,,  2  Ida.  300,  13  Pac.  343;  Barrow 
V.  B.  R.  Lewis  Lumber  C^,,  14  Ida.  698,  95  Pac.  682.) 

MORGAN,  C.  J. — This  action  was  commenced  by  appellant 
to  recover  $730  from  respondent  for  cattle  sold  by  the  former 
to  the  latter.  Respondent  alleged  a  rescission  of  the  con- 
tract of  sale  and,  as  a  counterclaim,  that  appellant  was  in- 
debted to  him  for  hay  and  pasturage  in  the  sum  of  $469. 
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The  appeal  is  from  a  judgment  in  favor  of  plaintiff  for  $375, 
and  from  an  order  overruling  his  motion  for  a  new  trial. 

Appellant  complains  of  the  introduction  in  evidence  of  a 
statement  made  by  his  son,  not  in  his  presence,  which  was 
admitted  on  the  theory  that  the  son  was  acting  as  the 
father's  agent.  There  is  probably  sufficient  proof  of  agency 
to  justify  the  ruling  of  the  court  on  this  point,  but  if  there 
was  not,  and  the  admission  of  the  evidence  was  erroneous,  it 
was  not  prejudicial.  The  purpose,  and  tendency,  of  the 
evidence  was  to  prove  the  sale  of  the  cattle  had  been  re- 
scinded. The  verdict  on  this  point  is  in  appellant's  favor 
and  the  ruling  complained  of  did  not  result  in  his  injury. 

In  support  of  the  motion  for  a  new  trial  it  was  shown 
the  jury  took  with  it  to  the  jury-room  instructions  requested 
by  appellant  and  refused  by  the  court.  This  was  permitted 
through  oversight  and  inadvertence.  It  appears  the  instruc- 
tions were  refused  because  tKe  law  discussed  therein  was 
incorporated  in  the  charge  given  by  the  court  of  its  own  mo- 
tion. It  is  not  shown  any  member  of  the  jury  read  the  re- 
quested instructions,  but  even  if  that  was  done,  there  is 
nothing  misleading  or  confusing  contained  therein,  nor  is 
it  apparent  any  disadvantage  accrued  to  appellant  therefrom. 
The  incident  does  not  constitute  ground  for  setting  aside 
the  verdict. 

The  case  was  submitted  to  the  jury  and  it  returned  into 
court  with  a  verdicj  in  favor  of  appellant  for  $730,  and 
one  in  favor  of  respondent,  on  his  counterclaim,  for  $253.20. 
After  consultation  with  counsel  for  the  parties,  and  without 
objection  on  the  part  of  anyone,  the  court,  deeming  the 
findings  of  the  jury  ambiguous,  re-read  a  portion  of  the 
charge  to  it,  gave  it  additional  instructions,  and  caused  it 
to  again  retire  to  consider  of  its  verdict,  which  it  did,  there- 
after returning  into  court  with  a  verdict  in  appellant's 
favor  for  $375. 

Appellant  assigns  as  error  the  action  of  the  court  in  re- 
fusing to  accept  the  first  two  verdicts,  and  in  accepting  the 
last  in  lieu  thereof,  and  argues  that  it  was  its  duty  to  deduct, 
or  to  cause  the  jury  to  deduct,  the  amount  found  to  be 
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due  to  respondent  from  that  found  to  be  due  to  appellant, 
and  to  cause  judgment  to  be  entered  in  the  latter 's  favor 
for  the  balance,  $476.80. 

The  verdict  is  not  final  until  pronounced  and  entered  of 
record.  In  Broivnell  Machinery  Co.  v.  Walworth,  193  111. 
App.  23,  it  is  said,  in  the  abstract  of  the  decision:  ** Until 
a  verdict  is  received  and  recorded,  it  is  not  considered  valid 
and  final,  and  it  lies  in  the  power  of  the  jury  to  alter,  amend 
and  correct  the  same,  but  not  afterwards."  (See,  also.  Black- 
ley  V.  Sheldon,  7  Johns.  (N.  Y.)  32;  38  Cyc.  1892.)       , 

C.  S.,  sec.  6859,  provides:  "When  the  verdict  is  an- 
nounced, if  it  is  informal  or  insuflScient  in  not  covering  the 
issue  submitted,  it  may  be  corrected  by  the  jury  under  the 
advice  of  the  court,  or  the  jury  may  be  again  sent  out." 

It  was  within  the  discretion  of  the  court  to  cause  the  jury 
to  correct  its  verdict,  or  to  again  retire  and  consider  the 
case.  The  adoption  of  the  latter  alternative,  particularly  in 
the  absence  of  objection,  was  not  an  abuse  of  discretion, 
and  is  not  ground  for  reversal.  (Bates  v.  Price^  30  Ida.  521, 
166  Pac.  261.) 

Other  errors  are  assigned,  but  they  are  without  merit. 

The  judgment  and  order  appealed  from  are  aifirmed. 
Costs  are  awarded  to  respondent. 

Bice  and  Budge,  JJ.,  concur. 


(NoTember  23,  1920.) 

SUSIE  ARMSTRONG,  Appellant,  v.   HARTFORD   FIRE 
INSURANCE  COMPANY,  Respondent. 

[195  Pac.  301.] 

JtJBGMBNT— DKPAULT — SETTING    ASIDI — ^DlSCaETION — AbUSE    OF. 

1.  Where  the  showing  fails  to  present  Kny  fact  which  can 
appeal  to  the  discretion  of  the  court,  it  is  an  abuse  of  the  trial 
court's  discretion,  and  is  error  to  vacate  a  judgment  and  set  aside 
a  default. 


Digitized  by 


Google 


304        Armstrong  v.  Hartford  Fire  Ins.  Co.     [33  Idaho, 

Argument  for  Bespondent. 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District,  for  Bannock  County.  Hon.  Eobert  M.  Terrell, 
Judge. 

Action  to  recover  on  a  policy  of  fire  insurance.  Default 
judgment  for  plaintiff.  Appeal  from  order  vacating  the 
judgment  and  setting  aside  the  default.    Reversed. 

Edens  ft  Anderson,  for  Appellant. 

The  court  abused  its  discretion  and  erred  in  holding  a 
sufficient  showing  had  been  made  to  set  aside  the  default 
and  judgment.  (Heaton  v.  Peterson,  6  Ind.  App.  1,  31  N.  E. 
1133;  mule  V.  Zeimer,  164  111.  64,  45  N.  E.  419;  H,  C. 
Herbst  Importing  Co.  v.  Hogan,  16  Mont.  384,  41  Pac.  135.) 
Press  of  business  is  no  reason  to  set  aside  a  default.  (Bonni- 
field  V.  Thorp,  71  Fed.  '924;  Bowen  v.  Webb,  34  Mont.  61, 
85  Pac.  739;  Holloway  v.  Eolloway,  97  Mo.  628,  10  Am.  St. 
339,  11  S.  W.  233 ;  Cresswell  v.  White,  3  Ind.  App.  306,  29 
N.  E.  612.) 

The  fact  that  counsel  did  not  make  a  notation  on  his  cal- 
endar or  made  the  wrong  notation  will  not  suffice.  {Valley 
State  Bank  v.  Post  Falls  L,  <&  W.  Co.,  29  Ida.  587,  161  Pac. 
242.) 

In  vacating  a  default  the  matter  rests  in  the  discretion  of 
the  lower  court,  but  such  discretion  is  a  sound  legal  one, 
and  not  a  personal  or  mental  discretion  to  be  exercised  ex 
gratia.  {Bailey  v.  Taaffe,  29  Cal.  422;  Nuestel  v.  Spokane 
Int.  By.  Co.,  27  Ida.  367,  149  Pac.  462.) 

White  &  Bentley  and  H.  B.  Thompson,  for  Respondent. 

Whefe  a  judgment  has  been  entered  by  default  and  a 
timely  application  is  made  to  set  aside  the  default  and  per* 
mit  an  answer  to  the  merits  to  be  filed,  and  such  answer 
discloses  upon  its  face  a  meritorious  defense,  as  a  general 
rule  if  there  be  any  reasonable  doubt  on  the  matter,  it  will 
be  resolved  in  favor  of  granting  the  application  and  allowing 
a  trial  upon  the  merits,  and  on  an  appeal  from  an  order 
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granting  such  an  application  every  reasonable  presumption 
will  be  indulged  in  support  of  the  order  opening  default  and 
allowing  a  trial  on  the  merits.  {Humphreys  v.  Idaho  Odd 
Mines  Dev.  Co.,  21  Ida.  126,  120  Pac.  823,  40  L.  R.  A.,  N.  S., 
817;  Pease  v.  Kootenai  County,  7  Ida.  731,  65  Pac.  432; 
Pittock  V,  Buck,  15  Ida.  47,  96  Pac.  212.) 

An  order  setting  aside  a  default  judgment  under  the  stat- 
ute authorizing  the  court  to  relieve  a  party  from  a  judgment 
or  order  taken  against  him  through  his  mistake,  inadver- 
tence,  surprise  or  excusable  neglect  will  not  be  disturbed,  un- 
less it  clearly  appears  ^l^at  the  trial  judge  has  abused  his 
discretion.  (Porter  v.  Bryson,  35  Cal.  App.  688,  170  Pac» 
1068;  Nicoll  v.  Weldon,  130  Cal.  666,  63  Pac.  63;  Ham  v. 
Boyd  (Okl.),  170  Pac.  505;  Buell  v.  Emerich,  85  Cal.  116, 
24  Pac.  644.) 

BUDGE,  J.— On  March  18,  1918,  appellant  filed  her  com- 
plaint against  respondent  to  recover  on  a  policy  of  insurance 
the  sum  of  $2,336.90  and  accrued  interest.  Summons  was 
served  on  respondent  the  twenty-second  day  of  Marchj  1918. 
A  demurrer  was  interposed  to  the  complaint  and  on  the 
twenty-sixth  day  of  April,  1918,  was  sustained  and  the  com- 
plaint was  amended  and  respondent  given  twenty  days  to 
answer.  On  the  seventeenth  day  of  May,  1918,  respondent 
was  given  ten  days'  additional  time  or  until  May  27,  1918, 
to  answer.  No  answer  having  been  filed  within  this  time, 
the  clerk's  default  was  entered  on  the  twenty-eighth  day  of 
May,  1918,  and  judgment  entered  for  $2,389.61.  On  May 
31,  1918,  respondent  filed  its  motion  to  vacate  the  judgment 
and  set  aside  the  default.  Two  afiSdavits  made  by  Finis 
Bentley,  one  of  the  respondent's  attorneys,  were  filed  in  sup- 
port of  the  motion.  The  first  afiBdavit  recites  that  on  the 
seventeenth  day  of  May,  1918,  aflBant  received  from  McCrea, 
an  attorney  of  Salt  Lake  City,  Utah,  also  one  of  respond- 
ent's attorneys,  an  answer  to  the  complaint  and  a  letter  ask- 
ing that  a  ten  day  extension  be  obtained  in  order  that  he 
might  redraft  the  answer ;  that  affiant  obtained  the  extension, 
notified  McCrea,  and  expected  to  hear  from  him  with  a  re- 
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drafted  answer.  He  did  not  make  a  notation  on  his  calendar 
for  the  reason  that  he  expected  upon  the  receipt  of  the  re- 
drafted ailswer  to  file  it.  That  he  instructed  McCrea  that 
a  copy  of  the  redrafted  answer  be  mailed  to  Edens  &  An- 
derson, attorneys  for  appellant,  and  supposed  that  this  had 
been  done.  That  he  did  not  file  the  original  answer,  expect- 
,  ing  to  hear  from  McCrea,  but  received  no  redraft  of  the 
answer  from  him,  and  through  inadvertence  neglected  to 
file  the  original  answer  on  the  twenty-seventh  day  of  May, 
1918,  fixed  in  the  order  extending  time  to  file  the  answer. 
That  affiant  was  busy  in  Red  Cross  work  on  the  latter  date, 
made  a  trip  to  Blackfoot  in  the  interest  of  the  Red  Cross 
and  neglected  through  inadvertence  to  file  the  answer.  The 
second  affidavit  recites : 

**That  his  wife  is  now  and  since  the  twentieth  day  of 
May,  1918,  has  been  confined  to  St.  Anthony's  Hospital  in 
Pocatello  and  was  obliged  to  undergo  two  severe  operations; 
that  in  addition  she  was  suffering  from  injuries  received  from 
an  automobile  accident,  ....  that  her  injuries  were  such 
that  it  is  a  question  whether  she  will  be  permanently  lame 
as  .a  result  of  the  injuries ;  that  the  crisis  in  her  condition 
and  the  time  in  which  her  condition  was  most  serious  was 
the  25th,  26th  and  27th  of  May,  1918 ;  that  by  reason  thereby 
affiant  had  been,  and  more  particularly  on  the  dates  men- 
tioned, was  under  considerable  mental  strain  and  worry 
and  was  unable  to  give  the  proper  time  atid  attention  to 
business  as  he  would  have  if  such  condition  had  not  pre- 
vailed; that  such  crisis  occurred  just  when  the  time  for 
filing  the  answer  in  the  above-entitled  case  expired  and 
affiant  makes  this  affidavit  and  offers  this  further  informa- 
tion as  further  grounds  for  the  failure  to  file  the  said  answer 
within  the  required  time." 

No  counter-affidavits  were  filed.  On  the  third  day  of 
July,  1918,  the  court  entered  an  order  vacating  the  judgment 
and  setting  aside  the  default.    The  appeal  is  from  the  order. 

The  assignment  of  error  is  that  the  court  abused  its  dis- 
cretion in  holding  the  showing  sufficient  and  in  vacating  the 
judgment  and  setting  aside  the  default.    We  are  of  the 
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opinion  that  this  case  falls  clearly  within  the  principle  and 
rule  announced  in  HaU  v.  WUttier,  20  Ida.  120,,  116  Pac. 
1031,  cited  with  approval  in  HumpJureys  v.  Idaho  Oold  Mines 
etc.  Co.,  21  Ida.  126,  at  135,  120  Pac.  823,  40  L.  R.  A., 
N.  S.,  817,  to  the  effect  that  where  the  showing  fails  to 
present  any  fact  which  can  appeal  to  the  discretion  of  the 
court,  it  is  an  abuse  of  the  trial  court's  discretion,  and  is 
error  to  vacate  a  judgment  and  set  aside  a  default.  No 
reason  is  given  in  either  of  the  affidavits  for  not  filing  the 
answer  within  the  time  allowed  by  the  court.  From  the 
first  affidavit  the  inference  is  that  counsel  for  respondent 
did  not  intend  to  file  any  answer  in  the  cause  until  he  should 
receive  a  redrafted  answer  from  McCrea.  The  fact  that 
affiant  was  busy  with  Red  Cross  work  on  the  twenty-seventh 
day  of  May,  1918,  even  if  material,  would  not  excuse  his 
neglect  in  failing  to  file  the  answer  which  had  been  in  his 
possession  for  ten  days.  The  same  observation  would  apply 
equally  to  what  he  sets  forth  in  his  affidavit  respecting  the 
condition  of  his  wife,  but  the  statement  in  the  affidavit  upon 
this  point  does  not  show  that  he  could  not  have  filed  the 
answer  within  the  proper  time.  Nor  has  affiant  stated  in 
either  of  his  affidavits  that  his  failure  to  file  the  answer 
within  the  time  was  occasioned  by  or  was  the  necessary  re- 
sult of  any  of  the  facts  stated.  We  are  of  the  opinion  that 
the  affidavits  do  not  set  forth  any  facts  which  would  enable 
the  court  to  exercise  its  discretion,  and  therefore  the  court 
erred  in  vacating  the  judgment  and  setting  aside  the  default. 
The  order  is  therefore  reversed.  Costs  are  awarded  to 
appellant 

Morgan,  C.  J.,  and  Rice,  J.,  concur. 


*  ,  (February  9,  1921.) 

ON   PETITION    FOR   RSHEABINa 

BUDGE,  J. — A   petition  for  rehearing  was  filed.    Upon 
consideration  of  the  same  the  court  is  of  the  opinion  that  it 
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does  not  present  any  matters  which  were  not  considered  and 
decided  in  the  opinion  heretofore  filed. 

The  showing  in  support  of  the  motion  to  vacate  the  judg- 
ment failed  to  set  forth  any  facts  which  would  justify  the 
exercise  of  judicial  discretion  by  the  trial  court  in  vacating 
the  judgment 

Bice,  C.  J.y  and  McCarthy,  Dunn  and  Lee,  JJ.,  concur. 


(November  24,  1920.) 

B,  C.  TICKNOR^  Appellant,  v.  CHARLES  Q.  MeQINNIS, 

Respondent. 

[193  Pac.  850.] 

Judgment  bt  Default — Motion  to  Vacatb— Sufficiknct  o»  Showino 
— Contracts — Considkeation — Gompbomise. 

1.  While  the  granting  or  refusing  to  grant  a  motion  to  vacate 
a  judgment  and  set  aside  a  default,  where  right  to  relief  is  based 
on  the  claim  that  thej  have  been  permitted  to  be  taken  and  en- 
tered through  mistake,  inadvertence,  surprise  or  excusable  neglect, 
is  a  matter  which  rests  largely  in  the  discretion  of  the  trial  judge, 
reference  is  always  had  in  stating  that  rule  to  a  sound,  judicial, 
reviewable  discretion,  in  the  exercise  of  which  courts  must  bear  in 
mind  a  judgment  is  property  of  which  the  owner  must  not  be  de- 
prived without  due  process  of  law,  and  the  mistake  or  neglect,  to 
be  sufficient,  must  be  such  as  may  be  expected  on  the  part  of  a 
reasonably  prudent  person  situated  as  was  the  party  against  whom 
the  judgment  was  entered. 

1.  Statutes  authorizing  setting  aside  judgments  by  default,  see 
note  in  58  Am.  Dec.  392. 

On  lack  of  actual  notice  in  ease  of  constructive  service  as  ground 
for  relief,  under  a  statute  permitting  opening  of  a  judgment  for 
mistake,  inadvertence,  surprise  or  excusable  negligence,  see  note  in  31 
L.  B.  A.,  N,  8^  1068. 
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2.  If  a  claim  is  made  in  good  faith  for  imliqnidated  damages 
and  is  disputed  and,  hj  way  of  compromise^  the  claimant  prom- 
ises to  forbear  to  sue  on  it,  and  the  one  against  whom  it  is  made 
promises  to  paj  a  sum  of  monej  in  fuU  satisfaction  of  the  claim, 
the  agreement  is  based  on  a  valuable  eonsideration,  and  may  be 
enforced  in  an  action  at  law. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County.  Hon.  Wm.  A.  Babcock, 
Judge. 

Action  on  contract  Judgment  by  default  set  aside.  Order 
reversed. 

Sweeley  &  Sweeley,  for  Appellant. 

The  district  court  erred  in  sustaining  the  motion  of  de- 
fendant to  set  aside  the  judgment.  There  was  no  sufficient 
showing  of  mistake,  inadvertence,  surprise  or  excusable  neg- 
lect on  the  part  of  the  defendant.  The  proposed  answer  of 
the  defendant  is  not  a  suf&cient  showing  of  merit  to  consti- 
tute a  defense  to  the  action.  The  district  court  abused  its 
discretion  in  sustaining  the  motion.  {Harr  v.  Eight,  18  Ida. 
53,  108  Pac.  539;  Hall  v.  Whittier,  20  Ida.  120,  116  Pac. 
1031;  Vollmer  Clearwater  Co.  v.  OrunewOld,  21  Ida.  777, 
124  Pac.  278;  Domer  v.  Stone,  27  Ida.  279,  149  Pac.  505; 
Kymstan  v.  Thorpe,  29  Ida.  302,  158  Pac.  790;  Valley  State 
Bank  v.  Post  Falls  etc.  Co.,  29  Ida.  587,  161  Pac.  242.) 

Turner  E.  Hackman,  for  Respondent. 

The  allegations  of  the  complaint  do  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  therefore,  the  court 
acted  properly  in  setting  aside  the  judgment.  (1  Page  on 
the  Law  of  Contracts,  see.  512.) 

** Judgment  by  default,  cannot  be  rendered  upon  a  com- 
plaint which,  given  every  reasonable  intendment,  does  not 
state  facts  suf&cient  to  constitute  a  cause  of  action.''  (14 
Standard  Ency.  of  Proc.  859.) 

2.  Accord  and  satiifaction  of  anliqoidated  claim  in  tort,  see  note 
in  100  Am.  St.  417. 
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**The  allegation  of  material  facts,  or  omission  of  them, 
in  a  complaint  constitute  a  guide  for  the  defendant  in  deter- 
mining  whether  he  will  answer,  appear  or  suflPer  default." 
{Doud  etc.  Co.  v.  Dvluih  etc.  Co.,  55  Minn.  53,  56  N.  W. 
463.) 

''Where  the  petition 'omits  the  necessary  averment  to  show 
liability  against  the  defendant,  the  court  may,  and  should 
even  upon  default,  refuse  to  enter  judgment."  (Bosch  v. 
Kassing,  64  Iowa,  312,  20  N.  W.  454;  Choynski  v.  Cohen, 
39  Cal.  501,  2  Am.  Rep.  476;  Ahbe  v.  Marr,  14  Cal.  210.) 

The  application  was  addressed  to  the  sound  discretion  of 
the  court,  and  a  proper  showing  was  made  of  inadvertence, 
surprise  and  excusable  negligence  sufficient  to  sustain  the 
allegations  of  the  motion.  (Pittock  v,  Pittock,  15  Ida.  426, 
99  Pac.  719;  Pease  v.  County  of  Kootenai,  7  Ida.  735,  65 
Pac.  432;  Humphreys  v.  Idaho  Gold  Mines  etc,  Co.,  21  Ida. 
126,  135,  120  Pac.  823,  40  L.  R.  A.,  N.  S.,  817;  Parsons  v. 
Wrhle,  19  Ida.  619,  115  Pac.  8.) 

MORGAN,  C.  J. — Summons  and  complaint  were  served  on 
respondent,  personally,  in  Twin  Falls  county  on  December 
22,  1917.  On  January  17,  1918,  he  having  failed  to  appear 
and  answer  and  the  time  provided  by  law  aud  stated  in  the 
summons  within  which  to  do  so  having  expired,  his  default 
and  a  judgment  against  him  were  entered.  He  moved  that 
the  judgment  be  set  aside  and  for  permission  to  file  an 
answer.  The  case  is  here  on  appeal  from  an  order  granting 
the  motion. 

After  discussing  the  merits  of  his  proposed  defense  re- 
spondent, in  his  affidavit  filed  in  support  of  the  motion,  al- 
leged as  his  reason  for  neglecting  to  answer  that  after  he 
was  served  with  summons  and  complaint  he  **  inquired  among 
his  neighbors  as  to  the  time  of  court,  and  as  to  the  em- 
ployment of  counsel,  and  that  his  information  was  that 
no  term  of  court  would  be  convened  until  in  the  month  of 
May  or  possibly  a  special  term  in  the  month  of  February; 
and  that  affiant  would  have  ample  time,  therefore,  to  em- 
ploy counsel  to  prepare  for  his  defense,  and  that  it  was  his 
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purpose  and  intent  to  make  a  defense  by  employing  counsel ; 
that  believing  that  he  was  using  full  diligence,  affiant  came 
to  Twin  Falls  and  ascertained  on  the  twenty-second  day  of 
January,  1918,  that  default  had  been  entered  against  him  on 
the  seventeenth  Jay  of  January,  1918,  only  six  days  pre- 
vious to  his  investigation,  and  that  the  term  of  court  had 
begun  on  the  fourteenth  day  of  January,  1918 ;  that  said 
term  had  been  begun  at  said  time  instead  of  in  May,  as  had 
theretofore  been  the  case." 

The  motion  was  made  pursuant  to  C.  S.,  sec.  6726,  wherein 
it  is  provided  that  the  court  may,  in  furtherance  of  justice, 
relieve  a  party  from  a  judgment  taken  against  him  through 
his  mistake,  inadvertence,  surprise  or  excusable  neglect. 

The  showing  is  insufficient  to  justify  the  order  vacating 
the  judgment  and  setting  aside  the  default.  The  summons, 
a  copy  of  which  was  delivered  to  respondent  on  December 
22,  1917,  contained  this  statement  for  his  information  and 
guidance:  **And  you  are  hereby  directed  to  appear  and 
answer  said  complaint  within  twenty  days  of  the  service  of 
this  summons;  ....  and  you  are  further  notified  that  un- 
less  you  so  appear  and  answer  said  complaint  within  the  time 
herein  specified,  the  plaintiff  will  take  judgment  against  you 
as  prayed,  in  said  complaint." 

If  respondent  desired  to  do  so,  he  could  disregard  the 
solemn  admonition  and  warning  contained  in  that  document 
and  resort  for  information  to  inquiry  **  among  his  neighbors 
as  to  the  time  of  court,  and  as  to  the  employment  of  coun- 
sel," but  if  he  did  so  and  was  misled  to  his  injury,  he  has 
no  one*  to  blame  but  himself,  nor  can  his  negligence  in,  so 
doing  be  held  to  be  excusable. 

While  the  granting  or  refusing  to  grant  a  motion  to  va- 
cate a  judgment  and  set  aside  a  default,  where  right  to  relief 
is  based  on  the  claim  that  they  have  been  permitted  to  be 
taken  and  entered  through  mistake,  inadvertence,  surprise 
or  excusable  neglect,  is  a  matter  which  rests  largely  in  the 
discretion  of  the  trial  judge,  reference  is  always  had  in  stat- 
ing that  rule  to  a  sound,  judicial,  reviewable  discretion,  in 
the  exercise  of  which  courts  must  bear  in  mind  a  judgment 
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ifl  property  of  which  the  owner  muflt  not  be  deprived  with- 
out due  process  of  law,  and  the  mistake  or  neglect,  to  be  suffi- 
cient, must  be  such  as  may  be  expected  on  the  part  of  a 
reasonably  prudent  person  situated  as  was  the  party  against 
whom  the  judgment  was  entered.  (Kynasion  v,  Thorpe,  29 
Ida.  302,  158  Pac.  790;  VaUey  State  Bank  v.  Post  Falls  etc. 
Co.,  29  Ida,  587,  161  Pac.  242;  Oreen  v.  Craney,  32  Ida. 
338,  182  Pac.  852.) 

Bespondent  insists  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  urges  that  as  a 
reason  why  this  court  should  sustain  the  order  setting  aside 
the  judgment.  The  sufficiency  of  the  complaint  was  not 
called  in  question  in  the  district  court,  and  the  order  from 
which  this  appeal  is  prosecuted,  and  which  is  alone  before 
us  for  review,  recites  the  reason  for  granting  it  to  be  that 
the  judgment  was  rendered  through  mistake,  surprise  or 
excusable  neglect  of  respondent,  and  that  he  appeared  to 
have  a  valid  and  substantial  defense  to  the  action  on  the 
merits. 

There  is  grave  doubt  as  to  the  right  to  have  the  sufficiency 
of  the  complaint  inquired  into  when  called  in  question  for 
the  first  time  on  appeal  from  an  order  sustaining  a  motion 
to  vacate  a  judgment.  Assuming  the  question  to  be  properly 
before  us,  we  have  examined  the  complaint  and  find  it  states 
a  cause  of  action. 

It  is  alleged  appellant  claimed  damages  in  excess  of  $2,000 
against  respondent,  who  was  a  physician  and  surgeon,  for 
malpractice  in  the  treatment  of  a  dislocation  of  the  former's 
shoulder;  that  the  claim  was  compromised  and  it  was  agreed 
respondent  would  pay,  and  appellant  would  accept,  $500  in 
settlement  thereof;  that  it  was  further  agreed  respondent 
would  make,  execute  and  deliver  to  appellant  his  promissory 
note  for  the  $500,  due  in  one  year  with  interest  at  5%  per 
annum;  tfiat  appellant  was  ready  and  willing  to  release  re- 
spondent from  his  claim  for  unliquidated  damages  upon  de- 
livery of  the  note  and  that  execution  and  delivery  thereof 
had  been  demanded,  but  that  respondent  failed  and  refused 
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to  execute  and  deliver  the  note  or  to  pay  to  appellant  the 
Bum  of  $500  in  accordance  with  the  agreement. 

Bespondent  insists  the  agreement  to  pay  the  $500  is  un- 
enforceable because  there  is  no  consideration  to  support  it, 
and  that  the  proposal  to  give  his  note  and  receive  a  re- 
lease from  the  claim  for  damages  was  never  acted  on.  If, 
as  alleged  in  the  complaint,  appellant  demanded  the  note 
and  tendered  a  release  from,  and  satisfaction  in  full  of,  his 
claim  for  damages,  the  agreement  was  acted  on  as  com- 
pletely as  it  would  have  been  had  respondent  tendered  his 
note  and  demanded  the  release. 

This  court  said  in  Heath  v.  Potlatch  Lumber  Co.,  18  Ida. 
42,  108  Pac.  343,  27  L.  R.  A.,  N.  S.,  707:  ''In  such  cases  it 
is  sufficient  if  the  plaintiff  in  good  faith  makes  a  claim  and 
the  defendant  disputes  such  claim,  and  in  consideration  of 
the  plaintiff's  forbearance  to  sue  in  respect  to  such  claim 
promises  to  pay  plaintiff  a  certain  sum  of  money.  In  such 
case  there  is  a  consideration  for  such  promise,  and  the  same 
may  be  enforced  in  an  action  at  law." 

The  order  appealed  from  is  reversed*  Costs  are  awarded 
to  appellant 

Bice,  J.,  concurs. 

Budge,  J.,  concurs  in  the  conclusion  reached* 
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(NoTember  30,  1920.) 

J.    A.    CBOM   et    al.,    Respondents,    v.    JOHN    PEAHM, 

Appellant. 

[193  Pac.  1013.] 

Appeal   and    Ebbor— Moot    Questions — Coepo^ations — AxncLis    op 

INCOBPO&ATION      AND      BY-LAWS  —  AMSNDICXNTS  —  CONSTITUTIONAL 

Law. 

1.  A  motian  to  dismisB  an  appeal,  on  the  ground  that  the  sub- 
stance of  the  controveraj  between  the  parties  has  disappeared,  will 
be  overruled  if  the  appeal  presents  a  question  the  decision  of 
which  may  result  in  liability  on  an  injunction  bond  given  in  the 


2.  Private  corporations  are  "persons"  within  the  meaning  of 
the  provision  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States,  whereby  each  state  is  prohibited  from  denying 
to  any  person  within  its  borders  the  equal  protection  of  the  laws. 

3.  A  statute  whereby  it  is  sought  to  grant  rights,  powers  and 
privileges  to  corporations  organized  and  existing  for  the  control 
or  management  of  irrigation  canal  systems,  constructed  and 
operated  pursuant  to  the  Carey  Act  of  Congress,  while  they  are 
denied  to  other  corporations,  although  organized  and  existing  for 
the  control  and  management  of  like  enterprises,  but  which  have 
procured  their  canal  systems  from  sources  other  than  Carey  Act 
construction  companies,  is  in  contravention  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County.  Hon.  Wm.  A.  Babcock, 
Judge. 

Action  to  enjoin  a  corporation  from  performing  certain 
acts  pursuant  to  purported  amendments  to  its  articles  of 
incorporation  and  by-laws.  Judgment  for  plaintiff,  and 
order  overruling  motion  to  dissolve  injunction.    Affirmed, 

2.  Word  "person"  as  including  private  corporation,  see  notes  in 
20  Ann.  Oaa.  737;  Amn.  CM.  1914A,  130S. 
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E.  M.  Wolfe  and  J.  F.  Martin,  for  Appellant 

This  act  affects  all  corporations  of  the  kind  mentioned 
where  the  number  of  stockholders  exceeds  three  hundred. 
The  classification  is  not  unreasonable.  (Continental  Inv. 
Co.  V.  HattahaugJi,  21  Ida.  285,  121  Pac.  81;  mate  v.  Fed- 
eral Knights  and  Ladies,  35  Wash.  338,  77  Pac.  500;  State 
V.  French,  17  Mont.  54,  41  Pac.  1078,  30  L.  R.  A.  415.) 

''This  is  a  spe^sies  of  classification  which  the  legislature  is 
at  liberty  to  adopt,  provided  it  be  not  wholly  arbitrary  or 
unreasonable."  {Consolidated  Coal  Co.  v.  Illinois,  185 
U.  S.  203,  22  Sup.  Ct.  616,  46  L.  ed.  872;  mark  v.  Titus- 
vUle,  184  U.  S.  329,  22  Sup.  Ct.  382,  46  L.  ed.  569,  see,  also, 
Rose's  U.  S.  Notes.) 

Turner  K.  Hackman,  for  Respondients  J.  A.  Crom  et  al. 

Sec.  3050,  C.  S.,  is  unconstitutional  and  void,  because  it 
Is  special  as  well  as  class  legislation,  and  also  impairs  the 
obligations  of  a  contract,  as  it  applies  only  to  a  Carey  Act 
corporation,  ''having  stockholders  numbering^  more  than 
three  hundred."  (Twner  v.  Coffin,  9  Ida.  338,  74  Pac. 
962;  Const.  Idaho,  art.  11,  sees.  2,  3;  Sutherland  on  Stat. 
Const.,  sees.  190,  191,  199-204;  Boise  /.  <fe  L,  Co.  v.  Stewart, 
10  Ida.  38,  77  P^c.  25,  321;  State  v.  Horn,  27  Ida.  782,  152 
Pac.  275;  In  re  Motion,  16  Ida.  737,  102  Pac  374,  22 
L.  R.  A.,  N.  S.,  1123;  Connolly  v.  UrUon  Sewer  Pipe  Co., 
184  U.  S.  540,  22  Sup.  Ct  431,  46  L.  ed.  679,  see,  also, 
Rose's  U.  S.  Notes.) 

James  R.  Bothwell,  for  Respondent  Twin  Falls  Canal  Co. 

*'This  court  will,  upon  motion  to  dismiss,  consider  evi- 
dence outside  the  record  tendinrg  to  show  that  since  the 
entry  of  the  judgment  or  order  appealed  from  the  sub- 
stance of  the  controversy  between  the  parties  has  disap- 
'peared,  and  when  it  appears  that  only  a  moot  question  re- 
mains to  be  determined,  the  appeal  will  be  dismissed." 
{Ahels  V.  Turner  Trust  Co.,  31  Ida.  777,  176  Pac.  884; 
Wilson  V.  Boise  City,  7  Ida.  69,  60  Pac.  84;  Waters  v.  Dunn, 
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18  Ida.  450,  110  Pac.  258;  Roberts  v.  Karizke,  18  Ida.  552, 
111  Pac.  1.) 

MORGAN,  C.  J. — This  action  was  commenced  ty  stock- 
holders  of  Twin  Falls  Canal  Company  to  procure  an  in- 
junction restraining  that  corporation  from  governing  itself 
according  to  certain  proposed  amendments  to  its  articles 
of  incorporation  and  by-laws,  and  restraining  Claud  Brown, 
Ivan  Q.  Lincoln  and  John  Frahm,  directors  chosen  in  con- 
formity to  the  amendments,  from  acting  in  that  capacity. 

A  temporary  injunction  was  issued  and  a  motion  was  made 
to  dissolve  it,  which  was  overruled.  Thereafter  a  judgment 
was  entered  as  prayed  for  in  the  complaint,  and  John 
Frahm  has  appealed  from  the  order  overruling  the  motion 
to  dissolve  the  injunction  and  from  the  judgment. 

A  motion  has  been  made  to  dismiss  the  appeals  on  the 
ground  that  the  substance  of  the  controversy  between  the 
parties  has  disappeared  and  only  a  moot  question  remains 
to  be  determined.  In  support  of  this  motion  it  is  shown 
that,  since  the  order  and  judgment  appealed  from  were 
made  and  entered,  the  defendants  named  in  the  complaint 
have  ceased  to  act  pursuant  to  the  purported  amendments. 

In  order  to  procure  the  issuance  of  the  injunction,  re- 
spondents were  required  to  give  an  undertaking  in  the  sum 
of  $1,000,  to  the  effect  that  they  would  pay  to  the  parties 
enjoined  such  costs,  damages  and  reasonable  counsel  fees 
as  they  might  incur  or  sustain  by  reason  of  the  injunction, 
if  the  court  should  finally  decide  respondents  were  not 
entitled  thereto. 

In  view  of  this  obligation  it  cannot  be  said  the  case  now 
before  us  is  without  substance,  and  the  motion  to  dismiss  is 
overruled. 

The  purported  amendments  were  declared  to  be  adopted 
at  a  special  meeting  of  the  stockholders  of  the  corpora- 
tion whereat  were  represented  by  the  owners  personally,  or 
by  proxy,  but  58,326,89  shares  of  the  capital  stock  of  which 
there  were  issued  and  outstanding  202,178.48  shares. 
Among  the  amendments  to  the  articles  of  incorporation  was 
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one  whereby  the  board  of  directors  was  reduced  from  five 
members  to  three. 

It  is  provided  in  C.  S.,  sec.  4752,  subd.  10,  that  every 
corporation  has  a  right  to  amend  its  articles  and  thereby  to 
change  the  number  of  its  directors,  but  that  such  amend- 
ment shall  be  made  and  certified  in  the  manner  prescribed 
in  sec.  4756  for  increasing  or  diminishing  the  capital  stock. 
The  last-mentioned  section  contains  this  provision:  "At 
least  two-thirds  of  the  entire  capital  stock  must  vote  in 
favor  of  such  increase  or  diminution  before  the  same  is 
eflfected.'* 

C.  S.,  sec.  4710,  provides:  *'The  by-laws  may  be  repealed 
or  amended,  or  new  by-laws  may  be  adopted  at  the  annual 
meeting,  or  at  any  meeting  of  the  stockholders  or  members 
called  for  that  purpose  by  the  directors,  by  a  vote  repre- 
senting two- thirds  of  the  subscribed  stock,  ....  *' 

Respondents  contend  the  amendments  to  the  articles  and 
by-Jaws  are  ineflfectual  and  void  because  they  were  adopted 
by  a  vote  representing  less  than  the  requisite  number  of 
shares  of  stock,  while  appellant  relies  on  C.  S.,  sec.  3050, 
wherein  it  is  provided:  ''Any  corporation  organized  and 
existing  for  the  control  or  management  of  an  irrigation 
project  or  canal  system  constructed  and  operated  pursuant  to 
what  is  commonly  known  as  the  Carey  Act  and  the  statutes 
of  this  state  accepting  the  provisions  of  such  act,  having 
stockholders  numbering  more  than  300,  shall  have  and 
exercise  the  following  rights,  powers  and  privileges,  in 
addition  to  those  already  granted  and  existing.''  Then  fol- 
lows an  enumeration  of  rights,  powers  and  privileges,  among 
which  is  "To  change  or  amend  its  articles  of  incorporation 
or  by-laws  or  adopt  new  articles  or  new  by-laws,  by  a  two- 
thirds  vote  of  the  stock  represented,  at  any  regular  meet- 
ing of  the  stockholders,  or  at  any  special  meeting  duly  called 
for  that  purpose  in  accordance  with  the  provisions  of  sec. 
4707.'' 

Twin  Falls  Canal  Company  is  a  corporation  which  has 
more  than  300  stockholders.  It  was  organized  and  exists 
for  the  purpose  of  controlling  and  managing  an  irrigation 
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canal  system,  which  was  constructed  pursuant  to  28  St.  at 
L.  422,  and  acts  amendatory  thereof,  commonly  referred  to 
as  the  Carey  Act  of  Congress. 

It  will  be  observed  that  sec.  3050  permits  amendments  to 
be  made  by  two-thirds  vote  of  the  stock  represented  at  a 
meeting,  be  that  much  or  little,  while  sees.  4752,  4756  and 
4710  require  that  if  such  amendments  be  made,  they  must 
be  by  a  vote  representing  two-thirds  of  the  subscribed 
stock. 

By  sec.  3050  certain  rights,  powers  and  privileges  are 
sought  to  be  extended  to  a  special  class  of  corporations, 
and  the  question  is.  Does  that  section  violate  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  wherein 
it  is  provided  that  no  state  shall  *'deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws''? 

Private  corporations  are  '* persons"  within  the  meaning  of 
that  provision.  (In  re  Case,  20  Ida.  128,  116  Pac.  1037; 
6  R.  C.  L.,  p.  413,  sec.  409;  12  C.  J.,  p.  1142,  sec.  877.) 

In  R.  C.  L.,  p.  411,  sec.  408,  the  rule  is  stated  thus: 

"Corporations  as  creatures  of  the  law  may,  within  rea- 
sonable limits,  be  divided  into  classes,  and  each  class  given 
such  rights,  capacities  and  powers  as  th^  legislature  may 
see  fit.  For  this  reason  a  corporation  may  not  necessarily 
have  the  right  to  complain  of  a  discrimination  in  favor  of 
other  classes  of  corporations  or  that  all  or  any  of  the 
rights  of  natural  persons  have  not  been  given  to  it;  nor  is 
the  action  of  the  state  in  so  classifying  corporations  and  in 
conferring  different  powers  upon  them  in  contravention  of 

the  fourteenth  amendment  of  the  federal  constitution 

•  In  order,  however,  to  justify  diversity  of  treatment  of  cor- 
porations, the  classification  must  be  founded  on  differences 
either  defined  by  the  constitution,  or  such  as  are  natural 
or  intrinsic,  and  reasonable." 

In  this  case  the  legislature  has  sought  to  grant  rights, 
powers  and  privileges  to  corporations  organized  and  ex- 
isting for  the  control  and  management  of  irrigation  canal 
systems  constructed  and  operated  pursuant  to  the  Carey 
Act,    and    to    deny    them    to    other    corporations,    although 
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organized  and  existing  for  the  control  and  management  of 
like  enterprises,  but  which  have  procured  their  canal  sys- 
tems from  sources  other  than  Carey  Act  construction  com- 
panies. Such  classification  is  not  founded  on  a  difference 
either  natural,  or  intrinsic,  or  reasonable. 

It  follows  that  C.  S.,  sec.  3050,  is  in  contravention  of  the 
fourteenth  amendment  to  the  constitution  of  the  United 
States,  and  is  void.  . 

The  judgment  and  order  appealed  from  are  aiBrmed. 
Costs  are  awarded  to  respondents. 

Bice  and  Budge,  JJ.,  concur. 


(November  30,  1920.) 

T.  P.  WABNEB  et  al.,  Eespondents,  v.  JOHN  PBAHM, 

Appellant 

[193  Pac.  1015.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County.  Hon.  Wm.  A.  Babcock, 
Judge. 

Proceeding  for  judicial  review  of  acts  of  a  stockholder's 
meeting  whereby  articles  of  incorporation  and  by-laws 
were  declared  to  be  amended.  Judgment  for  *  petitionere. 
Affirmed. 

E.  M.  Wolfe  and  J.  F.  Martin,  for  Appellant 

Turner  K.  Hackman,  W.  P.  Guthrie  and  J.  B.  Bothwell, 
for   Bespondents. 

MOBGAN,  C.  J. — This  is  a  companion  case  to  Crom  et  al. 
V.  Frahniy  ante,  p.  314,  193  Pac.  1013.  It  was  commenced 
pursuant  to  C,  S.,  sec.  4718,  by  stockholders,  of  Twin  Palls 
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Canal  Company,  who  were  absent  from  the  Btockholder's 
meeting  referred  to  in  the  Crom  ease.  That  section  pro- 
vides: '*At  all  elections  or  votes  had  for  any  purpose,  there 
must  be  a  majority  of  the  subscribed  capital  stock,  or  of  the 
members  when  there  is  no  capital  stock,  represented  either 
in  person,  or  by  proxy,  in  writing Any  vote,  or  elec- 
tion had  otherwise  than  in  accordance  with  the  provisions 
of  this  title,  is  voidable  at  the  instance  of  absent  stock- 
holders or  members,  and  may  be  set  aside  by  petition  to 
the  district  court ** 

The  proceeding  resulted  in  a  judgment  to  the  effect  that 
the  meeting  of  stockholders,  and  the  alterations  of,  addi- 
tions and  amendments  to,  the  articles  of  incorporation  and 
by-laws  attempted  to  be  made  thereat,  were  void.  This 
appeal  is  from  the  judgment. 

The  principles  of  law  discussed  in  the  Crom  case  are  in- 
volved in,  and  decisive  of,  this  one.  On  authority  of  that 
case  this  judgment  is  affirmed.  Costs  are  awarded  to  re- 
spondents. 

Bice  and  Budge,  JJ.,  concur. 


(December   11,  1920.) 

L.    0.   NAYLOE,  Eespondent,   v.   A.   H.    SIMMONS,   Ap- 
pellant. 

[194  Pac   94.] 

Intoxicating  Liqxtob — Fobfeituee   of  Automobile  Used  m   Tbans- 
POBTATiON — Conditional  Sale  Contbacts. 

1.  The  unlawful  use  of  an  automobile,  without  the  knowledge 
of  its  owner,  to  transport  intoxicating  liquor  does  not  forfeit  his 
right  to  claim  and  recover  possession  of  it,  nor  render  it  subject 
to   confiscation. 

2.  Conditional  sales,  like  other  contracts,  are  to  be  construed 
according  to  the  intent  of  the  parties  as  disclosed  hj  the  terms 
employed  wheil  they  are  not  ambiguous. 
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APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District,  for  Bingham  County.    Hon.  F.  J.  Cowen,  Judge. 

Action  in  replevin.    Judgment  for  plaintiflP.    Affirmed. 

T.  A.  Walters,  Former  Attorney  General,  J.  P.  Pope,  As- 
sistant, R.  L.  Black,  Attorney  General,  and  Ralph  W. 
Adair,   for  Appellant. 

The  word  *' owner"  as  applied  to  personal  property  is 
defined  to  be  the  person  who  has  the  possession  and  control 
of  a  chattel;  the  person  in  control  of  a  vehicle,  either 
mediately  or  immediately,  and  not  the  literal  and  technical 
owner.  (29  Cyc.  1550,  note  28;  Keith  v,  Maguire,  170 
Mass.  210,  48  N.  E.  1090;  Horribein  v.  Blanchard,  4  Colo. 
App.  92,  35  Pac.  187 ;  Camp  v.  Rogers,  44  Conn.  291 ;  Eart^ 
ford  V.  Brady,  114  Mass.  466,  19  Am.  Rep.  377.) 

The  word  "owner"  is  often  used  to  designate  a  person 
having  an  interest  in  property  under  a  special  title.  (Wis- 
consin River  Log  Driving  Assn.  v.  D.  M.  Comstock  Lumber 
Co.,  72  Wis.  464,  40  N.  W.  147,  1  L.  R.  A.  717;  Carey  Lom^ 
hard  Lumber  Co.  v.  Bierbauer^  76  Minn.  434,  79  N.  W.  541; 
Dow  V.  OovM  &  Curry  Silver  Min.  Co.,  31  Cal.  629.) 

Under  a  conditional  sale  contract  the  buyer  is  ordinarily 
vested  with  all  the  incidents  of  ownership  except  the  title, 
and  the  risk  of  loss  is  borne  by  the  buyer.  (35  Cyc.  671; 
Cent.  Digest,  title  "Sales,"  No.  1362.) 

Interest  of  Muir  in  the  automo]3ile  seized  by  the  sheriff 
at  least  was  subject  to  confiscation  and  sale,  even  though 
the  entire  property  was  not  forfeited  under  the  statute. 
(United  States  v.  Two  Gallons  of  Whiskey,  213  Fed.  986; 
Borland  v.  Deam,  3  Fed.  Caa.  No.  1660,  4  Mason,  174.) 

Holden  &  Holden,  for  Respondent,  cite  no  authorities  on 
points  decided. 

MORGAN,  C.  J. — This  case  was  submitted  to  the  district 
court  on  stipulated  facts  to  the  effect  that  respondent 
entered   into  a  conditional  sale  contract,  in  writing, '  with 
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Ben  Muir  to  sell  an  automobile  for  $750;  that  possession 
thereof  was  delivered  to  Muir,  but  in  the  contract  it  was 
agreed  the  title  to,  ownership,  and  right  to  possession  of  it 
were  to  remain  in  respondent  until  the  purchase  price 
should  be  paid  in  full;  that  Muir  rented  the  automobile  to 
M.  B.  Sullivan  for  the  purpose  of  transporting  whisky  from 
Wapello  to  Blackfoot  and  while  engaged  in  making  that 
use  of  it  the  latter  was  arrested,  and  thereafter  such  pro- 
ceedings were  had  that  a  judgment  of  conviction  was 
entered  against  him  of  the.  crime  of  '*  unlawful  possession 
of  intoxicating  liquor'';  that  respondent  had  no  knowledge 
or  information  that  either  Muir  or  Sullivan  intended  to,  or 
would,  commit  the  crime  of  which  the  latter  was  convicted, 
and  that  the  automobile  has  never  been  used  with  his  knowl- 
edge or  consent  for  the  purpose  of  transporting  intoxicating 
liquor  in  violation  of  the  laws  of  Idaho;  that  appellant  was 
sheriff  of  Bingham  county,  and  as  such  seized  and,  at  the 
time  of  the  trial,  held  the  automobile  pursuant  to  the  act 
of  the  legislature  approved  March  15,  1917;  that  on  and 
ever  since  the  date  of  its  seizure  there  was  due  from  Muir 
to  respondent,  and  unpaid  on  the  purchase  price  of  the 
automobile,  the  sum  of  $653.75,  with  interest  thereon  as 
provided  in  the  conditional  sale  contract;  that  on  the  .date 
of  the  seizure  of  the  automobile  Muir  had  not  defaulted 
in  the  performance  of  any  of  the  terms  or  conditions  of  the 
contract,  but  it  appears  that  on  the  date  of  the  commence- 
ment of  the  action  he  was  in  default  in  the  payment  of 
certain  instalments  of  the  purchase  price. 

It  is  provided  in  the  contract:  **If  any  of  my  or  our  in- 
debtedness shall  become  due  and  remain  unpaid  in  whole 
or  in  part,  ....  the  full  amount  unpaid  thereunder,  in- 
cluding any  notes  given,  shall  become  due  and  payable 
forthwith,  and  you  or  your  assigns  may,  without  any 
previous  notice  or  demand  of  performance,  and  without 
legal  process  enter  any  premises  where  said  property  may 
be  found  and  take  possession  thereof,  after  which  you  may, 
at  your  option,  make  such  disposition  of  said  property  as 
you'  shall  deem  fit,  and  all  payments  made  by  me  or  us 
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shall  be  retained  by  you  as  liquidated  damages  for  the  use 
and  rent  of  said  property  while  in  my  or  our  possession 
and  not  as  a  penalty,  or  said  property  may  be  sold  with 
or  without  notice  either  at  public  or  private  sale  and  the 
proceeds,  less  the  expense  of  taking,  removing,  holding  and 
selling  said  property,  shall  be  credited  upon  the  amount 
unpaid  hereunder;  or  without  such  sale  there  may  be  cred- 
ited upon  the  amount  unpaid  the  fair  market  value  of  said 
property  at  the  time  of  repossessing  the  same,  and  in  either 
event,  in  consideration  of  the  use  and  depreciation  of  said 
property,  I  or  we  pi;omise  and  agree  to  pay  the  balance 
forthwith " 

Judgment  was  entered  awarding  possession  of  the  auto- 
mobile to  plaintiff,  from  which  defendant  appealed. 

The  portion  of  the  act  of  March  15,  1917,  referred  to  in 
the  stipulation,  and  relied  on  by  appellant,  is  now  C.  S., 
sec.  2646,  which  provides: 

''Any  ....  automobile  ....  used  within  the  state  of 
Idaho  with  the  knowledge  of  the  owner  or  owners  thereof 
for  the  purpose  of  ^transporting  intoxicating  liquor  in  viola- 
tion of  any  of  the  provisions  of  the  laws  of  Idaho  relative 
to  intoxicating  liquors  shall,  upon  the  arrest  of  any  person 
found  using  the  same  in  the  manner  hereinbefore  described, 
be  seized  by  the  ofl&cer  making  the  arrest,  and  upon  the 
conviction  of  any  such  person  or  persons  the  same  shall  be 
declared  confiscated  by  the  sheriff  of  the  county  in  which 
such  conviction  is  had,  and  upon  the  final  determination 
of  the  case  shall  be  sold  by  the  sheriff  at  public  sale  to 
the  highest  bidder." 

The  language  of  the  law  limits  its  operation  to  property 
used  ^^tvith  the  knowledge  of  the  owner  or  owners  thereof. ^^ 
It  follows  that  the  unlawful  use  of  an  automobile,  without 
the  knowledge  of  its  owner,  to  transport  intoxicating  liquor 
does  not  forfeit  his  right  to  claim  and  recover  possession 
of  it,  nor  render  it  subject  to  confiscation.  {State  v.  Davis 
(Utah),  184  Pac.  161;  Hoover  v.  People  (Colo.),  187  Pac. 
531;  One  Hudson  Super-Six  Automobile  v.  State,  77  Okl. 
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130,  187  Pac.  806;  Boles  v.  State,  77  Okl.  310,  188  Pac. 
681.) 

Appellant  insists  that  even  if  the  intei'est  of  respondent 
was  not  subject  to  forfeiture,  that  of  Muir  was,  and  the 
trial  court  was  in  error  in  its  failure  to  so  decide.  This 
question  cannot  arise  in  this  case  because  this  action  is 
replevin,  wherein  the  right  to  possession  of  the  automobile 
is  alone  in  issue,  and,  at  the  time  of  its  commencement, 
Muir  was  in  default  in  his  payments,  and  the  right  to 
retake  possession  of  the  property  had  accrued  to  respondent. 

In  the  conditional  sale  contract  the  ownership  of  the 
automobile  was  reserved  in  respondent.  It  never  passed  to 
Muir,  and  the  conditions  of  the  agreement  not  having  been 
conformed  to  by  the  latter,  the  former  had  a  right  to  take 
possession  of  it  wherever  it  might  be  found.  Conditional 
sales,  like  other  contracts,  are  to  be  construed  according  .to 
the  intent  of  the  parties  as  disclosed  by  the  terms  employed, 
when  they  are  not  ambiguous.  (Pease  v.  Teller  Corpora- 
tion, 22  Ida.  807,  128  Pac.  981;  MUler-Cahoon  Co.  v.  Law- 
rence, 31  Ida.  704,  176  Pac.  704 ;  Wright  v.  Horton,  32  Ida. 
516,  185  Pac.  555 ;  Berlin  Machine  Works  v.  Dehlbom  Lwm^ 
her  Co,,  32  Ida.  566,  186  Pac.  513.) 

The  judgment  is  affirmed.  Costs  are  awarded  to  re- 
spondent 

Bice  and  Budge,  JJ.,  concur. 


(December  11,  1920.y 

TJEORGE   L.  BAFUS,   Appellant,   v.   JOSIAH  PEEPER, 

Respondent. 

[194  Pac   96.] 

Appeal  and  Error— Oonplict  in  Evidencb, 

An  appellate  court  will  not  disturb  the  verdict  of  a  Jury  or  the 
judgment  of  a  trial  court  because  of  conflict  in  the  evidence  when 
there   is   sufficient   proof,   if    uncontradicted,   to   sustain  it. 
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APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Kootenai  County.    Hon.  E.  N.  Dunn,  Judge. 

Action  for  an  accounting  and  for  half  of  the  profits  on 
purchase  and  sale  of  an  interest  in  a  mine.  Judgment  for 
defendant.    Affirmed. 

Edward  H.  Berg  and  Robertson  &  Miller,  for  Appellant, 
cite  no  authorities  on  point  decided. 

Potts  &  Wemette,  for  Respondent. 

Findings  of  fact  by  the  court  and  judgment  thereon, 
based  on  evidence  substantially  conflicting,  will  not  be  dis- 
turbed on  appeal.  {SpauLding  v.  Coewr  d'Alene  Ry,  etc. 
Co,,  5  Ida.  528,  51  Pac.  408;  Heckman  v.  Espey,  12  Ida. 
755,  88  Pac.  80;  Miller  v.  Donovan,  13  Ida.  735,  13  Ann. 
Cas.  259,  92  Pac.  992;  City  of  Pocaiello  v.  Bass,  15  Ida.  1, 
96  Pac.  120;  Hutchinson' V.  Waison  Slough  Ditch  Co.,  16 
Ida.  484,  133  Am.  St.  125,  101  Pac.  1059;  Tomsche  v.  Hum- 
mel,  18  Ida.  23,  108  Pac.  343;  Flynn  Group  Mimng  Co.  v. 
Murphy,  18  Ida.  266,  138  Am.  St.  201,  109  Pac.  851;  SaUs^ 
bury  V.  Spofford,  22  Ida.  393,  126  Pac.  400;  Miller  v.  Blunck, 
24  Ida.  234,  133  Pac.  383.) 

"Where  there  is  evidence  to  support  the  finding  of  the 
court  and  the  judgment,  the  judgment  will  not  be  reversed. 
(Brotm  V.  Orubb,  23  Ida.  537,  130  Pac.  1073;  Brinton  v. 
Steele,  ^3  Ida.  615,  131  Pac.  662;  Morris-Roherts  Co.  v. 
Mariner,  24  Ida.  788,  135  Pac.  1166.) 

MORGAN,  C.  J. — This  action  was  commenced  for  an  ac- 
counting and  to  recover  half  of  the  net  promts  on  the  pur- 
chase and  sale  of  an  interest  in  a  mine  which  was  bought 
and  sold  by  respondent  at  a  time  when,  appellant  contends, 
there  existed  an  agreement  for  an  equal  division  between 
them  of  any  profits  which  might  arise  from  the  deal. 

According  to  the  theory  of  appellant  the  consideration 
for  the  agreement  was  $10  which,  evidence  introduced  on  his 
behalf  tends  to  show,  he  advanced  to  respondent  with  which 
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to  pay  the  expenses  of  the  latter  while  engaged  in  the 
enterprise,  the  transaction  being  sometimes  referred  to  as  a 
"grubstake." 

There  is  a  direct  conflict  in  the  evidence.  Respondent 
denied  any  agreement  ever  existed  between  the  parties  to 
share  the  profits,  and  introduced  evidence  tending  to  show 
the  $10  in  question  was  loaned  to  him  by  appellant's  wife 
and  was  by  him  repaid  to  her. 

There  is  ample  evidence  to  support  the  findings  made 
by  the  trial  judge,  and  the  case  is  well  within  the  estab- 
lished rule  to  the  effect  that  an  appellate  court  will  not 
disturb  the  verdict  of  a  jury  or  the  judgment  of  a  trial 
court  because  of  conflict  in  the  evidence  when  there  is  suffi- 
cient proof,  if  uncontradicted,  to  sustain  it. 

The  judgment  is  affirmed.  Costs  are  awarded  to  re- 
spondent 

Bice  and  Budge,  JJ.,  concur. 


(December  TI,  1920.) 

STATE,  Respondent,  v.  MBLVIN  PETTIT,  Appellant 

[1»3  Pac.   1015.] 

Cbiminal  Law— Sickness  of  Jusos— Number  of  Pkbemptoby  Chaxt 
lenqes — vont  dibe  examination — admissibility  of  evidence — 
Instbuctions — Abouments  of  Counsel. 

1.  Where  in  a  criminal  case  after  a  jury  had  been  passed  for 
cause  the  court,  under  the  provisions  of  C.  S.,  sec.  8968,  excused 
one  of  the  jurors  on  account  of  sickness,  the  defendant  did  not 
thereby  become  entitled  to  another  peremptory  challenge  in  addi- 
tion to  the  number  prescribed  by  law. 

2.  The  scope  of  a  voir  dire  examination  of  jurors  by  counsel 
in  a  criminal  case  is  a  matter  which  rests  in  the  sound  discretion 
of  the  trial  court.  Certain  questions  propounded  to  jurors  con- 
sidered, and  found  to  be  not  beyond  what  is  pertinent  and  proper 
in  such  an  examination. 


Digitized  by 


Google 


Dec.  1920.]      ,  State  v.  ^ettit.  327 

Points  Bedded. 

3.  Particular  acts  of  unchastitj  on  the  part  of  the  prosecutrix 
in  a  rape  case  are  not  admissible  to  impeach  her  evidence,  but 
might  be  admissible  for  the  purpose  of  rebutting  the  inference  of 
guilt  to  be  drawn  from  expert  medical  testimony  tending  to  show 
that  an  act  of  sexual  intercourse  had  b^en  committed. 

4.  A  stipulation  in  a  criminal  case  that  an  absent  witness,  if 
present,  would  testify  to  certain  facts  is  not  an  admission  of  the 
truth  thereof,  but  such  evidence  is  as  much  subject  to  rebuttal  as 
any  other  evidence  in  the  case. 

5.  In  this  case  the  court  properly  instructed  the  jury  that  it 
is  not  necessary  for  the  prosecutrix  to  be  corroborated  as  to  the 
particular  acts  constituting  the  offense,  but  unnecessarily  injected 
into  the  instruction  the  words,  "and  the  corroborating  circum- 
stances and  facts  testified  to  by  other  witnesses''  without  adding 
thereto  the  further  condition,  "if  you  find  from  the  evidence  that 
there  are  corroborating  facts  and  circumstances,"  but  since  the 
eourt  amply  protected  the  appellant  in  other  instructions,  the 
error  was  without  prejudice  to  any  of  his  substantial  rights. 

6.  It  is  proper  for  the  jury  to  consider  the  arguments  of  coun- 
sel, in  analyzing  the  evidence  and  applying  the  instructions  of  the 
eourt  to  it,  in  so  far  as  such  arguments  may  assist  the  jury  in, 
arriving  at  the  truth.  Beyond  this  their  consideration  of  the  case 
must  be  confined  to  the  evidence  admitted  by  the  court  and  to  the 
court's  instructions. 

7.  A  requested  instruction  requiring  the  court  to  single  out  any 
particular  fact  in  evidence  and  suggest  to  the  jury  the  effect 
which  may  be  given  to  it  is  properly  refused. 

8.  Certain  instructions  considered  and  found  that  no  error  was 
eoitimitted  by  the  trial  court  in  giving  them. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County.  Hon.  William  A.  Bab- 
cock,   Judge. 

Prosecution  for  the  crime  of  rape.  Judgment  of  convic- 
tion.      Affirmed. 

3.  Presumption  and  burden  of  proof  as  to  chastity  under  statutes 
making  chastity  an  ingredient  of  rape,  see  note  in  3  A.  L.  B.  1462. 

5.  Necessity  and  sufficiency  of  corroboration  of  prosecutrix  in 
prosecution  for  rape,  see  notes  in  6  Ann.  Caa.  771;  17  Ann.  Oas.  413; 
Ann.  Caa.  1913D,  660. 
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Jas.  R.  Bothwell  and  W.  P.  Guthrie,  for  Appellant. 

Anything  which  renders  the  statutory  right  of  peremptory 
challenge  materially  less  valuable  is  an  injury  to  a  party 
within  the  meaning  of  the  statute.  (Searle  v.  Roman 
Catholic  Bishop,  203  Mass.  493,  17  Ann.  Cas.  340,  89  N.  E. 
809,  25  L.  R.  A.,  N.  S.,  992,  citing  the  following  cases: 
Hildreth  v.  Troy,  101  N.  Y.  234,  54  Am.  Rep.  686,  4  N.  E. 
559;  Welch  v.  Tribune  Tub.  Co,,  83  Mich.  661,  21  Am.  St. 
629,  47  N.  W.  562,  11  L.R.  A.  233;  Scranion  City  v.  Qore, 
124  Pa.  595,  17  Atl.  144;  Montague  v.  Com,,  10  Gratt. 
(Va.)  767;  Cunneen  v.  State,  96  Ga.  406,  23  S.  K  412; 
Bell  V.  State,  115  Ala.  25,  22  So.  526 ;  Danaey  v.  State,  126 
Ala.  15,  28  So.  697.) 

"Under  Penal  Code,  sec.  1123,  providing  that  if  a  juror 
becomes  ill  and  is  discharged  a  new  juror  may  be  sworn  and 
the  trial  begin  anew,  where  a  juror  is  discharged  because 
of  illness  during  the  impaneling  of  the  jury,  defendant 
having  employed  some  of  his  peremptory  challenges,  is  en- 
titled to  all  the  peremptory  challenges  that  he  had  in  the 
first  instance."  (People  v.  Zigler,  135  Cal.  462,  67  Pac. 
754,  56  L.  R.  A.  882 ;  People  v.  Stewart,  64  Cal.  60,  28  Pac. 
112;  People  V.  Wong  Ark,  96  Cal.  125,  30  Pac.  1115;  Turner 
V.  Territory,  15  Okl.  557,  82  Pac.  650;  24  Cyc.  361;  State 
V,  Hataway,  144  La.  138,  80  So.  227;  People  v.  Brady,  72 
Cal.  490,  14  Pac.  202.) 

Under  the  particular  claim  of  the  prosecutrix  in  this  case, 
testimony  as  to  other  acts  or  opportunity  for  other  acts 
was  material.     (22  R.  C.  L.  209.) 

Instruction  No.  3  fails  to  define  penetration.  This  is  re- 
quired.    (33   Cyc.   1504.) 

Instructions  Nos.  11,  12,  13  afi^ord  undue  prominence  to 
the  statement  that  the  prosecutrix  need  not  be  corroborated. 
This  is  contrary  to  law.  {State  v.  Jones,  28  Ida.  428,  154 
Pac.  378.) 

The  jury  was  not  required  to  fix  the  sentence  in  this 
case.    Therefore,  no  instruction  was  required  in  reference 
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thereto.     (State  v,  Altwatter,  29  Ida.   107,  157  Pad.   256; 
State  V.  Jones,  28  Ida.  428,  154  Pac.  378.) 

Roy  L.  Black,  Attorney  General,  and  Jas.  L.  Boone,  As- 
sistant, for  Bespondent. 

Where  a  juror,  on  account  of  sickness,  is  excused  by 
the  court  on  its  own  motion  before  the  conclusion  of  the 
trial,  a  defendant  is  not  entitled  to  have  one  or  more  ad- 
ditional peremptory  challenges  granted  him  or  one  or  more 
peremptory  challenges  restored.  (State  v.  HazledaU,  2 
N.  D.  521,  52  N.  W.  315,  16  L.  R.  A.  150;  State  v.  De 
Weese,  51  Utah,  515,  172  Pac.  290;  State  v.  Carmouche, 
141  La.  325,  75  So.  68;  C.  S.,  sec.  8926.) 

Each  party  to  an  action  has  the  right  to  put  pertinent 
questions,  to  show,  not  only  that  there  exist  proper  grounds 
for  a  challenge  for  cause,  but  to  elicit  facts  which  will  en- 
able him  to  decide  whether  or  not  he  will  exercise  his  right 
of  peremptory  challenge.  (People  v.  Ooehringer,  196  111. 
App.  472.) 

Particular  acts  of  unchasity  are  not  permissible  to  im- 
peach the  evidence  of  the  prosecutrix.  (St€^e  v.  Henderson, 
19  Ida.  524,  114  Pac.  30;  State  v.  Anthony,  6  Ida.  383,  55 
Pac.  884;  State  v.  Anderson,  6  Ida.  706,  59  Pac.  180;  State 
V.  Lancaster,  10  Ida.  410,  78  Pac.  1081;  State  v.  Apley, 
25  N.  D.  298,  141  N.  W.  740,  48  L.  B.  A.,  N.  S.,  269.) 

An  instruction  which  fails  to  define  ''penetration"  is  not 
erroneous.  (State  v.  Brinkley,  55  Or.  134,  104  Pac.  893,  105 
Pac.  708;  State  v.  Oden,  69  Or.  385,  138  Pac.  1083.) 

It  is  not  necessary  that  prosecutrix  be  corroborated  by 
testimony  of  other  witnesses  as  to  the  particular  act  con- 
stituting the  offense.  (Brickwood,  Sackett's  Instructions, 
p.  1793;  Dunn  v.  State,  58  Neb.  807,  79  N.  W.  719.) 

It  is  not  error  to  instruct  the  jury  to  disregard  the  pos- 
sible punishment  which  may  be  inflicted.  (Staie  v.  How- 
ard, 118  Mo.  144,  24  S.  W.  41;  State  v,  Avery,  113  Mo.  501, 
21  S.  W.  193;  16  C.  J.  1026,  sec.  2457.) 

A  jury  may  properly  be  instructed  concerning  remarks 
of  counseL     (Brickwood,   Sackett's  Instructions,  sec.   332.) 
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The  court  may  not  single  out  any  particular  fact  in  evi- 
dence and  suggest  to  the  jury  the  effect  which  may  be  given 
to  it.  {State  v.  Jones,  28  Ida.  428,  154  Pac.  378.)  In- 
structions on  credibility  must  apply  to  witnesses  generally. 
{State  v.  Rogers,  30  Ida.  259,  163  Pac.  912;  16  C.  J.,  sec. 
2479.) 

In  the  consideration  of  the  court's  instructions,  the  same 
must  be  considered  as  a  whole.  (16  C.  J.,  sec.  2493;  State  v, 
Curtis,  29  Ida.  724,  161  Pac.  578.) 

BUDGE,  J. — Appellant  was  convicted  of  the  crime  com- 
monly designated  as  statutory  rape.  This  appeal  is  from 
the  judgment. 

The  first  contention  of  the  appellant  is  that  while  he  was 
entitled  to  ten  peremptory  challenges,  \  in  effect  he  was 
allowed  only  nine.  After  the  jury  had  been  passed  for 
cause  and  the  state  had  exercised  three  peremptory  chal- 
lenges and  waived  one  and  appellant  had  exercised  four 
peremptory  challenges,  the  court  excused  one  of  the  jurors 
on  account  of  sickness.  Appellant  objected  to  such  juror 
being  excused  unless  the  court  should  grant  him  an  addi- 
tional peremptory  challenge,  urging  that  he  had  not  ex- 
pected to  exercise  a  peremptory  challenge  with  respect  to 
this  particular  juror.  It  is  insisted  by  appellant  that  this 
proceeding  in  effect  deprived  him  of  one  peremptory  chal- 
lenge, and  reliance  is  placed  upon  the  California  decisions. 
People  V.  Stewart,  64  Cal.  60,  28  Pac.  112,  and  People  v 
Brady,  72  Cal.  490,  14  Pac.  202.  The  statutory  provision 
construed  by  those  cases  is  identical  with  our  C.  S.,  sec. 
8968,   which  provides  that: 

*'If  before  the  conclusion  of  the  trial,  a  juror  becomes 
•  sick,  so  as  to  be  unable  to  perform  his  duty,  the  court  may 
order  him  to  be  discharged.  In  that  case  a  new  juror  may 
be  sworn  and  the  trial  begin  anew.  Or  the  jury  may  be  dis- 
charged and  a  new  jury  then  or  afterwards  impaneled." 

In  People  v,  Stewart,  the  court  said: 

**What  is  implied  by  the  clause,  'and  the  trial  begin 
anew'?     The  title  of  the  chapter  which  provides  for  chal- 
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lenging  the  jury  is,  'Of  proceedings  after  the  commence- 
ment of  the  trial  and  before  judgment.'  We  think,  within 
the  meaning  of  the  code,  a  trial  commences  when  the  case  is 
called  for  trial  unless  the  trial  be  then  postponed.  That 
everything  that  transpires  in  the  case  after  that,  and  before 
judgment,  is  a  part  of  the  trial. 

**That  being  so,  it  follows  that  the  defendant  was  en- 
titled, after  the  change  had  been  effected,  to  all  the  challenges 
which  the  law  gave  him  in  the  first  instance.  Within  that 
limit  he  not  only  had  a  right  to  challenge  the  new  juror, 
but  likewise  any  or  all  of  the  original  eleven.'' 

But  as  pointed  out  by  the  supreme  court  of  North  Dakota 
in  State  v.  HazledaU,  -2  N.  D.  521,  52  N.  W.  315,  16 
L.  R.  A.  150,  the  effect  of  the  decision  in  the  Stewart  case 
is  to  place  it  in  the  power  of  the  accused  to  discharge  the 
entire  jury  or  not  at  his  election,  while  the  law  places  the 
election  with  the  court.  As  having  a  particular  bearing 
upon  the  situation  of  the  case  at  bar,  we  quote  the  follow- 
ing from  the  latter  case: 

**In  securing  the  twelfth  juror  he  may,  as  he  always  may, 
use  any  peremptory  challenges  that  he  has  not  already 
exhausted  in  procuring  the  eleven.  If  he  has  already  ex- 
hausted all  his  peren(Lptory  challenges,  then,  in  this  case, 
ae  in  every  other,  the  first  man  called  against  whom  no 
challenge  for  cause  can  be  interposed  must  be  sworn  as  a 
juror.  But  the  accused  exhausted  no  peremptory  chal- 
lenges in  disposing  of  the  sick  juror.  He  has  used  all  the 
peremptory  challenges  which  the  statute  gives  him  in  secur- 
ing the  jury  of  twelve  men  by  whom  he  is  tried  and  he  has 
no  ground  for  legal  complaint.  We  think  it  radically  un- 
sound to  assume  that  the  legislature  intended  to  place  the 
accused,  so  far  as  his  peremptory  challenges  were  concerned, 
in  .the  same  position  when  one  juror  was  discharged  as 
when  twelve  men  were  discharged.  To  prevent  all  possibil- 
ity of  prejudice  to  accused  parties,  the  statute  has  given  the 
trial  court  full  discretion  to  discharge  the  entire  jury,  and 
we  must  presume  the  court  will  adopt  that  course  in  all 
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cases  where  there  could  be  a  suspicion  of  prejudice  to  the 
rights  of  the  prisoner  in  adopting  the  first  course." 

The  North  Dakota  case  has  been  followed  by  the  supreme 
court  of  Utah  in  the  well-considered  case  of  State  v.  De 
Weese,  50  Utah,  515,  172  Pac.  290,  and  by  the  supreme  court 
of  Louisiana  in  State  v.  Carmouche,  140  La.  325,  75  So.  68. 
Even  the  California  court,  while  still  adhering  to  the  rule 
announced  in  the  Stewart  case,  has  expressed  doubt  as  to 
the  correctness  of  the  rule,  as  is  apparent  not  only  from 
the  dissenting  opinion,  but  the  majority  opinion,  in  People 
V.  Zeigler,  135  Cal.  462,  67  Pac.  754,  56  L.  R.  A.  882.  In 
the  majority  opinion  therein  it  is  said: 

'*As  to  the  main  question,  whatever  we  would  feel  in- 
clined to  hold  if  the  question  was  now  presented  for  the 
first  time,  the  rule  having  been  so  well  established,  we  think 
it  should  not  now  be  changed.*' 

But  the  dissenting  opinion  used  the  following  pertinent 
language : 

^'I  am  compelled  to  dissent  from  the  conclusion  declared 
in  this  case.    It  may  be  conceded  support  for  it  is  found 

in  Peot^e  v.  Stewart,  64  Cal.  60,  [28  Pac.  112] But 

the  decision  in  the  Stewart  case  upon  careful .  examination, 
I  conclude  is  wholly  unsatisfactory,  as  containing  a.  sound 
exposition  of  the  law,  and  should  not  be  longer  followed. 
That  decision  has  been  carefully  reviewed  in  State  v.  Hazle- 
dahl,  2  N.  D.  521,  52  N.  W.  315,  16  L.  R.  A.  150,  and  the 
reasoning  found  there  pointing  out  its  unsoundness  appears 
to  be  conclusive." 

We  are  satisfied  that  the  court  committed  no  error  in  re- 
fusing to  allow  appellant  an  additional  peremptory  chal- 
lenge. 

Error  is  sought  to  be  predicated  upon  the  rulings  of  the 
court  permitting  counsel  for  the  state  to  ask  the  jurors- on 
their  voir  dire  examination: 

(a)  Whether  they  would  return  a  verdict  of  guilty  even 
though  they  entertained  a  slight  doubt  as  to  the  defendant's 
guilt;  (b)  Whether  supposing  the  prosecutrix  was  in  the 
neighborhood  of  18  years  old,  that  would  cause  them  to  be 
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more  lenient  with  the  defendant;  (c)  If  he  was  a  man  of 
family  whether  that  would  cause  them  to  be  more  lenient 
with  him;  and  (d)  Whether  the  mere  fact  that  outsiders 
might  think  otherwise  or  that  they  might  be  criticised  or 
questioned  concerning  their  verdict  would  cause  them  to 
hesitate. 

While  there  may  be  some  limit  beyond  which  the  voir 
dire  examination  may  not  properly  go,  it  is  a  matter  which 
rests  in  the  sound  discretion  of  the  trial  court.  We  are 
unable  to  see  wherein  any  of  the  questions  complained  of 
go  beyond  what  is  pertinent  and  proper  in  such  an  ex- 
amination. 

The  next  assignment  is  that  the  court  erred  in  refusing  to 
permit  counsel  for  appellant  to  interrogate  the  prosecutrix 
as  to  other  acts  of  sexual  intercourse.  While  it  may  be 
true,  notwithstanding  the  general  rule  which  has  been  fre- 
quently announced  in  this  court,  that  particular  acts  of 
unchastity  are  not  admissible  to  impeach  the  evidence  of 
the  prosecutrix  {State  v.  Anthony,  6  Ida.  383,  55  Pac.  884 ; 
State  V.  Anderson,  6  Ida.  706,  59  Pac.  180;  State  v.  Lan- 
caster, 10  Ida.  410,  78  Pac.  1081;  State  v.  Henderson,  19 
Ida.  524,  114  Pac.  30),  that  where  the  state,  as  in  this  case, 
relies  not  merely  upon  the  testimony  of  the  prosecutrix  touch- 
ing the  particular  acts  constituting  the  offense,  but  introduces 
expert  medical  testimony  tending  to  show  that  an  act 
of  sexual  intercourse  had  been  committed,  thereby  enabling 
an  inference  of  appellant's  guilt  to  be  drawn  from  this  tes- 
timony in  connection  with  other  evidence  in  the  case,  it 
would  be  proper  to  permit  the  accused  to  introduce  evidence 
tending  to  show  that  the  alleged  victim  of  his  assault  had 
actually  had  sexual  intercourse  with  others,  for  the  obvious 
reason  that  such  evidence  would  completely  negative  any 
inference  of  guilt  to  be  drawn  from  the  medical  expert  tes- 
timony and  bearing  upon  the  accused,  but  the  record  before 
use  presents  no  such  a  situation.  The  only  attempt  on  the 
part  of  appellant  to  introduce  such  evidence  was  during  his 
cross-examination  of  the  prosecutrix,  who  was  the  first  wit- 
ness called  by  the  state.    At  that  time  no  medical  expert 
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testimony  had  been  introduced,  and  the  evidence  sought  to 
be  adduced  by  this  proffered  cross-examination  was  not  in 
rebuttal  of  any  evidence  which  the  state  had  introduced  up 
to  that  stage  of  the  trial,  and  could  have  had  no  bearing 
at  that  time  except  as  it  might  tend  to  impeach  her  evi- 
dence, for  which  purpose  it  was  not  admissible.  The  third 
and  fourth  assignments  of  error  raising  this  question  are, 
therefore,   without  merit. 

It  is  contended  that  the  court  erred  in  permitting  counsel 
for  the  state  to  interrogate  appellant  concerning  the  wit- 
ness Boding.  If  we  understand  the  contention  of  appellant 
with  reference  to  this  point  correctly,  it  is  that  since  the 
state  had  stipulated  that  if  Boding  were  preafent  he  would 
testify  to  certain  facts,  the  state  was  thereby  precluded 
from  introducing  evidence  tending  to  show  that  the  facts 
which  Boding  would  have  testified  to  were  untrue.  But  the 
state  in  admitting  that  Boding,  if  present,  would  testify  to 
certain  things  did  not  thereby  admit  that  his  testimony 
would  be  true,  and  such  statements  were  as  clearly  subject 
to  rebuttal  as  any  other  evidence  in  the  case. 

Error  is  predicated  upon  the  giving  of  infitructions  Nos. 
3,  8,  11,  12,  13,  23  and  24.  We  shall  dispose  of  them  in  the 
order  above  given. 

**No.  3.  The  jury  are  instructed  that  to  constitute  the 
crime  of  rape  it  is  necessary  that  penetration  be  shown,  but 
if  penetration  be  shown  to  have  actually  taken  place,  as  a 
matter  of  fact,  thecJegree  of  penetration  is  immaterial. 
Penetration,  as  heroin  used,  means  the  penetration  of  the 
female  organ  of  a  female  with  the  male  member  or  organ 
of  a  man." 

The  attack  made  upon  this  instruction  is  that  the  word 
** penetration*'  is  not: sufficiently  defined  therein.  It  is  not 
essential  that  the  word  ''penetration"  should  be  defined. 
All  that  is  necessary  is  that  the  instruction  make  plain  to 
the  jury  that  the  prosecution  must  show  penetration  in  order 
to  secure  a  conviction;     This  the  instruction  does. 

Instruction  No.  8  is  criticised,  first,  because  it  tells  the 
jury  that  it  is  their  duty  to  reconcile  conflicts  in  the  evidence 
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if  they  ^can  do  so,  and,  second,  because,  as  is  contended,  it 
confuses  the  degree  of  credibility  that  should  be  given  to  the 
uncorroborated  testimony  of  the  prosecutrix.  While  it  would 
have  been  more  accurate  to  have  instructed  the  jury  that  it 
was  their  duty  to  reconcile  seeming  conflicts  in  the  evidence, 
we  are  unable  to  see  how  the  jury  could  have  been  misled 
by  the  language  used,  and  it  is  the  law  that  the  jury  should 
reconcile  the  evidence  where  they  can  do  so,  {Oiffen  v.  City 
of  Lemston,  6  Ida.  231,  247,  55  Pac.  545;  14  R.  C.  L.  748, 
sec.  19;  16  C.  J.  946,  sec.  2319.)  The  instruction  does  not 
confuse  the  degree  of  credibility  which  should  be  given  to 
the  uncorroborated  testimony  of  the  prosecutrix.  The  in- 
struction is,  therefore,  not  erroneous  for  any  of  the  reasons 
urged  by  appellant. 

The  objection  urged  to  instruction  No.  11  is  that  it  affords 
undue  prominence  to  the  statement  that  the  prosecutrix  need 
not  be  corroborated.  There  is  no  merit  in  this  position. 
(PeopU  V.  Keith,  141  Cal.  686,  75  Pac.  304.) 

The  same  objection  is  made  to  instruction  No.  12,  but  this 
instruction  contains  no  such  statement  and  is  not  preju- 
dicial to  the  appellant. 

In  appellant's  brief,  counsel  calls  particular  attention  to 
instruction  No.  13,  which  he  says  is  especially  objectionable 
in  that  it  invades  the  province  of  the  jury  by  telling  them, 
in  effect,  that  there  were  corroborating  circumstances.  Con- 
sidered alone,  this  instruction  would,  no  doubt,  be  subject  to 
the  criticism  offered,  but,  viewed  in  connection  with  all  of 
the  instructions,  we  are  satisfied  that  prejudicial  error  can- 
not be  based  upon  it.  It' is  apparent  that  the  whole  purpose 
of  this  instruction  was  to  advise  the  jury  that  it  is  not  neces- 
sary for  the  prosecutrix  to  be  corroborated  by  the  testimony 
of  other  witnesses  as  to  the  particular  acts  constituting 
the  offense,  which  is  a  correct  statement  of  law.  {Dunn  v. 
State,  58  Neb.  807,  79  N.  W.  719,  720;  People  v.  Scott,  24 
Cal.  App.  440,  141  Pac.  945,  at  947.)  The  court  unneces- 
sarily injected  into  the  instruction  the  words,  "and  the  cor- 
roborating circumstances  and  facts  testified  to  by  other  wit- 
nessies,"  without  adding  thereto  the  further  condition,  *'if 
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you  find  from  the  evidence  that  there  are  corroborating  facts 
and  circumstances";  but  since  the  court  amply  protected  the 
appellant  in  other  instructions,  so  far  as  this  point  is  con- 
cerned, it  was  error  without  prejudice  to  any  of  his  sub- 
stantial rights. 

The  criticism  made  by  appellant  of  instruction  No.  23 
is  that  the  court  under  the  guise  of  telling  the  jury  that  they 
are  not  to  consider  the  punishment,  nevertheless  instructs 
them  with  reference  to  the  point,  but  the  instruction  is  not 
erroneous.  It  tells  the  jury  in  substance  that  they  are  not 
to  consider  what  punishment  might  be  inflicted  upon  appel- 
lant in  case  he  is  found  guilty,  but  that  the  law  prohibits  the 
court  from  giving  them  any  instructions  as  to  what  punish- 
ment he  might  receive,  and  this  is  unquestionably  the  law. 

It  is  contended  that  instruction  No.  24  is  confusing  in 
that  it  advises  the  jury  to  disregard  totally  the  statements 
made  by  counsel  for  the  appellant  during  the  trial.  The  in- 
struction correctly  states  the  law.  It  is  proper  for  the  jury 
to  consider,  in  analyzing  the  evidence  and  appljdng  the  in- 
structions of  the  court  to  it,  the  arguments  of  counsel  in  so 
far  as  they  may  assist  the  jury  in  arriving  at  the  truth.  Be- 
yond this  their  consideration  of  the  case  must  be  confined 
to  the  evidence  admitted  by  the  court  and  to  the  court's  in- 
structions. 

Error  is  predicated  upon  the  refusal  of  the  court  to  give 
appellant's  instruction  No.  7.  The  instruction  was  properly 
refused,  for  the  reason  that  the  court  may  not  single  out 
any  particular  fact  in  evidence  and  suggest  to  the  jury  the 
effect  which  may  be  given  to  it.  (State  v.  Jones,  28  Ida. 
428,  154  Pac.  378.) 

The  evidence  is  amply  sufficient  to  sustain  the  verdict, 
and  no  prejudicial  error  appearing,  the  judgment  is  affirmed. 

Rice,  J.,  concurs. 

MORGAN,  C.  J.,  Concurring. — The  discussion  of  C.  S., 
sec,   8968,  is  beside  the  mark.    The  venireman  was  taken   \ 
sick  and  excused  before  being  accepted  as  a  juror.    The  stat- 
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nte  in  question  is  applicable  only  in  case  of  sickness  of  a 
juror,  and,  in  the  sense  in  which  that  term  is  therein  used, 
those  only  are  jurors  who  are  accepted  as  such  and  sworn  to 
try  the  cause.  , 

Instruction  numbered  11,  mentioned  in  the  foregoing  opin- 
ion, is  as  follows: 

**The  court  instructs  the  jury  that  it  is  their  province  to 
determine  the  weight  to  be  given  the  testimony  of  a  female 
apon  whom  it  is  alleged  in  an  information  that  rape  has 
been  committed,  and  who  testifies  to  the  facts '  and  circum- 
stances of  such  rape  as  of  any  other  witness  testifying  in 
the  case;  and  if  such  testimony  creates  in  the  mind  of  the 
jury  a  satisfactory  conviction  and  belief,  beyond  a  reason- 
able doubt,  of  the  defendant's  guilt,  it  is  sufficient  of  itself, 
without  other  corroborating  circumstances  or  evidence,  to 
justify  a  verdict  of  guilty  of  rape  on  the  trial  of  this  case." 

Instruction  numbered  12  is  devoted,  largely,  to  the  tes- 
timony of  the  prosecutrix  and  the  matters  to  be  taken  into 
consideration  in  weighing  it,  and  the  weight  to  be  given 
it,  and  in  that  numbered  13  the  jury  is  again  informed  it 
is  not  essential  that  she  be  corroborated  by  the  testimony  of 
other  witnesses  as  to  the  particular  act  constituting  the 
offense. 

Instruction  numbered  18,  which  appears  to  have  been  given 
at  appellant's  request,  is  as  follows: 

**The  court  instructs  the  jury  that  it  is  their  province  to 
determine  the  weight  and  credibility  to  be  given  the  tes- 
timony of  a  female  upon  whom  it  is  alleged  in  the  informa- 
tion that  a  rape  has  been  committed,  and  who  testifies  to  the 
facts  and  circumstances  of  such  rape,  as  of  any  other  witness 
testifying  in  the  case,  and  the  general  rule  is  that  a  convic- 
tion may  be  had  upon  the  uncorroborated  teertimony  of  a 
prosecutrix.  However,  if  the  reputation  of  the  prosecutrix 
is  impeached  for  truth  and  veracity,  or  if  the  prosecutrix 
has  given  contradictory  testimony  or  made  contradictory 
statements  in  any  material  matters,  it  then  becomes  necessary 
for  the  state  to  show  by  corroborative  circumstances  or  evi- 
dence which  in  itself  tends  to  show  that  a  crime  has  been 
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committed,  and  which,  when  taken  with  the  testimony  of  the 
prosecutrix,  convinces  the  jury  beyond  a  reasonable  doubt 
that  the  defendant  is  guilty  before  a  conviction  may  be  had." 

This  court  43aid  in  State  v,  Rogers,  30  Ida.  259,  at  272, 
163  Pac.  912,  916:  **We  think  the  better  rule  for  the  court 
to  follow  is  not  to  single  out  any  special  witness  personally 
and  burden  his  testimony  with  any  suggestions  which  might 
indicate  to  the  jury  that  in  the  opinion  of  the  court  such 
witness  was  liable  to  testify  falsely.  Instructions  as  to  the 
credibility  of  a  witness  should  be  general,  and  apply  ^equally 
to  all  of  the  witnesses  for  the  state  and  the  defendant  alike. 
Because  a  witness  may  be  the  defendant  is  no  particular  rea- 
son why  he  should  be  visited  with,  condemnation  upon  the 
one  hand  or  clothed  with  sanctity  upon  the  other.  He  is 
before  the  court  as  a  witness  and  should  be  treated  by  both 
the  court  and  the  jury  just  as  other  witnesses  are  treated — 
no  better  and  no  worse.  And  the  giving  of  such  instruction 
cannot  be  regarded  as  otherwise  than  erroneous." 

That  rule  applies  to  the  testimony  of  the  prosecutrix  in  a 
rape  case  the  same  as  to  that  of  witnesses  generally,  and  the 
action  of  the  court  in  making  the  comments  above  quoted  was 
erroneous. 

Appellant,  by  asking  for  one  of  the  instructions  in  which 
the  objectionable  comment  was  contained,  has  brought  him- 
self within  the  rule  that  one  procuring  error  to  be  committed 
cannot  take  advantage  of  it. 
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(December  15,  1920.) 

LEE  WALTON,  Eespondent,  v.  JAMES  H.  MAYS,  Appel- 
lant. 

[194  Pac.  354.] 

Tbuii— Jttdgments — ^Bis  Judicata. 

1.  The  jury  should  not  be  permitted  |o  take  with  them  the 
pleadings  in  the  action  being  tried  npon  retiring  for  deliberation. 
The  practice  is  not  a  safe  one;  bnt  it  is  not  reversible  error  so 
to  do  in  the  absence  of  a  showing  of  prejudice. 

2.  A  judgment  of  nonsuit  entered  on  the  ground  that  plaintiff 
had  failed  to  prove  a  sufficient  case  for  the  jury  is  not  a  final 
determination  of  tHe  rights  of  the  parties  upon  the  merits,  and  is 
not  a  bar  to  another  action. 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District,  for  Power  County.    Hon.  Robert  M.  Terrell,  Judge. 

Action  to  recover  balance  on  account.  Judgment  for  plain- 
tifif.    Affirmed' 

James  H.  Wise,  for  Appellant. 

The  jury  decides  the  question  upon  the  evidence,  not  upon 
the  pleadings.  It  would  be  a  vicious  practice  to  require  the 
pleadings  to  be  sent  out  with  the  jury  to  their  jury-room. 
{SpaulcUng  v.  Saltiel,  18  Colo.  86,  31  Pac.  486.)  It  would 
not  conduce  to  a  full  and  fair  trial  if  inexperienced  jurors 
were  left  to  determine  the  issues  from  the  pleadings. 
(K<msas  City,  Ft  Scott,  8.  &  M.  R.  R.  Co.  v.  Eagan,  64  Kan. 
421,  67  Pac.  887;  Granite  Gold  Mining  Co,  v,  Maginness,  118 
Cal.  131,  50  Pac.  269 ;  Kansas  City,  Ft,  Scott  S.  &  M.  Co.  v. 
Dalton,  66  Kan.  799,  72  Pac.  209.) 

1.  Effect  on  verdict  of  papers  improperly  in  jury-room,  see  notes 
in  0  AnzL  Oas.  931;  Ann.  Oa&  1915C,  924. 

2.  Judgment  for  defendant  for  failure  or  insufficiency  of  plaintiff's 
proof  as  bar  to  subsequent  suit  on  same  cause  of  action,  see  note  in 
9  Ann.  Oaa.  187. 
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In  order  that  the  pleadings  should  go  to  the  jury,  it 
would  necessitate  their  introduction  in  evidence.  (Powley 
V.  Swenson,  146  Cal.  471,  80  Pac.  722,  1.  c.  727.)  The  prac- 
tice cannot  be  approved  in  any  case.  (Stevens  v.  Maxwell, 
65  Kan.  835,  70  Pac.  873.) 

The  judgment  of  dismissal  or  nonsuit,  under  the  circum- 
stances of  this  case,  is  a  final  adjudication  of  the  case. 
(McGuire  v.  Bryant  Lumber  Co,,  53  Wash.  425,  102  Pac. 
237;  Smith  v.  Progressive  Irr.  Dist,,  28  Ida.  812,  156  Pac. 
1133;  Black  on  Judgments,  2d  ed.,  sec.  712.) 

A  decision  of  a  court  upon  a  claim  in  the  former  action 
is  as  effectually  a  bar  to  recover  in  another  suit  upon  the 
same  cause  of  action  as  that  of  a  jury.  (Olenn  v.  Savage, 
14  Or.  567,  13  Pac.  442;  Goodman  v.  Malcom,  5  Kan.  App. 
285,  48  Pac.  439;  Indian  Land  Co.  v.  Shoenfdt,  135  Fed. 
484,  68  C.  C.  A.  196.) 

A  judgment  of  nonsuit  is  a  final  judgment  within  the 
meaning  of  the  provisions  of  sec.  6830,  subd.  5.  {Spong- 
berg  v.  First  Nat,  Bank,  15  Ida.  671,  99  Pac.  712.) 

Baird  &  Davis,  for  Respondent. 

The  sending  of  pleadings  to  the  jury-room  is  not  reversible 
error,  in  the  abseiice  of  a  showing  of  prejudice.  (Powley 
V.  Swensen,  146  Cal.  471,  80  Pac.  722.)  The  sending  of 
papers  to  the  jury-room  is  in  the  discretion  of  the  trial  court. 
(McLean  v.  Crow,  88  Cal.  644,  26  Pac.  596.)  The  appellant 
must  show  some  prejudice  in  the  court's  action  in  sending 
pleadings  to  jury.  (Hankins  v.  Hankins  (Iowa),  79  N.  W. 
278;  Odd  Fellows  Hall  v.  Masser,  24  Pa.  507,  64  Am.  Dec. 
677;  Franklin  v.  Atlanta  &  C,  Air  Line  By.  Co,,  74  S.  C. 
332,  54  S.  E.  578;  Shvlse  v.  MoWilliams,  104  Ind.  512,  3 
N.  E.  243;  Snyder  v.  Braden,-^b%  Ind.  143;  Summers  v. 
Oreathouse,  87  Ind.  205 ;  Paxton  v.  Woodward,  31  Mont.  195, 
107  Am.  St.  416,  3  Ann.  Cas.  546,  78  Pac.  215;  14  R.  C.  L. 
728;  Bluedom  v.  Mo.  Pac.  By.  Co.,  121  Mo.  258,  25  S.  W. 
943.) 

A  judgment  of  nonsuit  is  not  res  judicata,  and  is  not  a 
decision  on  the  merits  nor  a  bar  to  another  action  between 
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the  same  parties.  (Berlin  Machine  Works  v.  DeJdbom  Lvm- 
her  Co,,  29  Ida.  494,  160  Pac.  746;  23  Cyc.  1136,  par.  6; 
Woods  V.  Lindvall,  48  Fed.  70,  1  C.  C.  A.  37;  Northern  Pac. 
B.  Co.  V.  Spencer,  56  Or.  250,  108  Pac.  180;  Smalleif  v. 
Bio  Grande,  34  Utah,  423, 98  Pac.  311;  City  of  San  Francisco 
V.  Browfif  153  Cal.  644,  96  Pac.  282?  Graver  v.  Christian, 
34  Minn.  397,  26  N.  W.  8;  Andrews  v.  School  District,  35 
Minn.  70,  27  N.  W.  303;  Gates  v.  McLean,  2  Cal.  Unrep. 
636,  9  Pac.  938;  Bobinson  v.  American  Car  Foundry  Co., 
135  Fed.  693,  68  C.  C.  A.  331;  Flemming  v.  Hawley,  65 
Cal.  492,  4  Pac.  494;  Eoover  v/King,  43  Or.  281,  72  Pac. 
680,  65  L.  R.  A.  790;  Hudson  v.  Bemington  Paper  Co.,  71 
Kan.  300,  6  Ann.  Cas.  104,  80  Pac.  568.) 

SICE,  J. — This  is  an  appeal  from  a  judgment  in  favor  of 
plaintiff  upon  an  action  to  recover  balance  due  upon  account. 

The  first  assignment  is  that  the  court  erred  in  allowing 
the  jury  to  take  the  complaint,  answer  and  bill  of  particulars 
to  the  jury-room,  and  in  instructing  the  jury  that  it  might 
refer  to  them  and  each  of  them  for  such  information  as 
would  assist  it  in  arriving  at  a  proper  verdict. 

C.  S.,  sec.  6852,  provides:  '*Upon  retiring  for  deliberation 
the  jury  may  take  with  them  all  papers  which  have  been 
received  as  evidence  in  the  cause,  except  depositions,  or 
copies  of  such  papers  as  ought  not,  in  'the  opinion  of  the 
court,  to  be  taken  from  the  person  having  them  in  posses- 
sion, and  they  may  also  take  with  them  notes  of  the  testi- 
mony or  other  proceedings  on  the  trial,  taken  by  themselves 
or  any  of  them,  but  none  taken  by  any  other  person." 

This  statute  does  not  contemplate  that  the  pleadings  shall 
be  delivered  to  the  jury  upon  retiring  for  deliberation,  and 
the  practice  of  so  doing  is  not  to  be  commended.  The  rule, 
however,  is  that  it  is  not  reversible  error  to  permit  the  jury 
to  take  with  them  the  pleadings  upon  retiring  for  delibera- 
tion unless  prejudice  be  shown.  {Powley  v.  Swensen,  146 
Cal.  471,  80  Pac.  722.) 

In  this  case,  after  reviewing  many  authorities  from  differ- 
ent jurisdictions,  it  is  said:   ^'We  do  not  think  the  practice 
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of  allowing  pleadings  to  be  taken  to  the  jury-room  is  a  safe 
one,  however  the  statute  may  be  viewed;  for  it  must  be 
apparent  to  every  practitioner  that  cases  might  arise  where 
it  would  work  prejudice,  if  this  were  permitted.  In  the 
present  case  no  prejudice  or  injury  was  caused  and  none  is 
pointed  out." 

In  the  case  at  bar  no  prejudice  is  pointed  out,  and 
the  pleadings  are  of  such  a  character  that  it  would  be  diffi- 
cult to  presume  that  any  injury  could  result.  The  jury  was 
elsewhere  instructed  that  its  verdict  must  be  based  upon  the 
evidence,  and  it  could  not  have  understood  from  the  instruc- 
tions as  a  whole  that  it  had  a  right  to  use  the  pleadings  and 
bill  of  particulars  as  a  basis  for  its  verdict. 

It  is  next  contended  that  the  court  erred  in  striking  from 
appellant's  answer  the  plea  of  res  jvdicata.  It  appears  that 
upon  a  former  trial  of  the  same  cause  of  action,  the  following 
judgment  was  entered: 

*'At  the  conclusion  of  the  taking  of  evidence  on  behalf  of 
the  plaintiff,  the  defendant  interposed  a  motion  that  the 
plaintiff  be  nonsuited  on  the  ground  that  he  has  failed  to 
make  out  a  case  sufficient  to  entitle  him  to  go  to  the  jury, 
and  after  argument  of  counsel,  the  court  being  fully  advised 
in  the  premises  ordered  that  said  motion  be  granted. 

'*It  is  therefore  ordered,  adjudged  and  decreed  that  the 
said  plaintiff  be  nonsuited  and  his  complaint  and  action 
herein  dismissed  ^nd  the  defendant  have  and  recover  his 
costs  herein  fixed  at  $162.25.'' 

In  Berlin  Machine  Works  v.  Dehlbom  Lumber  Co.,  29  Ida. 
494,  160  Pac.  746,  it  is  said:  '*It  is  a  well-established  rule 
that  a  judgment  of  nonsuit  does  not  terminate  the  rights 
of  the  parties,  and  is  no  bar  to  a  new  action." 

It  is  contended  that  the  judgment  above  quoted,  although 
called  a  judgment  of  nonsuit,  was  a  judgment  upon  the  mer- 
its. Whether  a  judgment  be  one  of  nonsuit  or  one  finally 
determining  the  rights  of  the  parties  so  as  to  become  a  bar 
to  a  future  action  is  to  be  determined  by  the  contents  of 
the  judgment  itself.  (Nance  v.  Valentine,  99  Wash.  323, 
169  Pac.  862;  Landry  v.  Seattle,  P.  A.  &  TT.  %.  Co.,  100 
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Wash.  453,  171  Pac.  231 ;  McOuire  v.  Bryant  Lunu  &  Shingle 
MUl  Co,,  53  Wash.  425,  102  Pac.  237.) 

The  judgment  we  are  considering  is  clearly  one  of  nonsuit, 
granted  upon  motion  of  defendant  because  upon  the  trial  the 
plaintiff  failed  to  prove  a  suflBcient  case  for  the  jury.  It 
was  not  a  final  determination  of  the  rights  of  the  parties,  and 
not  a  bar  to  another  action. 

The  judgment  is  affirmed.    Costs  awarded  to  respondent. 

Morgan,  C.  J.,  and  Rice,  J.,  concur. 


(December  20,  1920.) 

THE  FIRST  SAVINGS  BANK  OF  POCATELLO,  a  Cor- 
poration, Respondent,  v.  SINA  E.  SHERMAN  and  E.  H. 
SHERMAN,  Appellants. 

[195  Pac.   630.] 

Pleadino   and    Practice — Counterclaim — Cross-complaint— Ohattbl 
Mortgages — Conversion. 

1.  Where  the  mortgagee  in  a  chattel  mortgage  forecloses  such 
mortgage  by  notice  and  sale  before  the  debt  Is  due,  it  is  a  con- 
Ters^on  of  the  mortgaged  property. 

2.  Where  a  note  is  secured  by  a  chattel  mortgage,  which  is 
foreclosed  by  the  mortgagee  by  summary  proceedings  by  notice 
and  sale  before  the  note  is  due,  and  the  amount  received  at  the 
foreclosure  sale  is  indorsed  on  the  note,  and  suit  is  brought  by 
the  mortgagee  to  recover  the  balance  due  on  the  note  from  the 
mortgagors,  a  cause  of  action  arising  out  of  the  conversion  of  the 
mortgaged  chattels  by  such  wrongful  foreclosure  is  a  counter- 
claim, though  denominated  a  cross-complaint,  and  is  deemed  con- 
troverted   under    C.    S.,    sec.    6717. 

3.  The  character  of  a  pleading  is  to  be  determined  from  the 
nature  and  substance  of  the  facts  therein  alleged,  and  not  from 
what  the  pleader  may  have  called  it. 

APPEAL  from  the  District  Court  of  the  Ninth  Judicial 
District,  for  Fremont  County.  Hon.  James  G.  Gwinn, 
Judge. 
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Appeal  from  an  order  setting  aside  default  and  vacating 
judgment.    Order  affirmed. 

B.  H.  Miller  and  W.  A.  Ricks,  for  Appellants. 

**  While  it  may  not  be  good  practice  to  embody  in  the  same 
instrument  an  answer  and  a  cross-complaint,  we  know  of  no 
provision  of  the  statute  prohibiting  that  method  of  pleading, 
and  it  is  clear  to  us  that  a  cross-complaint  is  pleaded  in  this 
action  which  was  not  answered.*'  (Western  Loan  &  Sav» 
Co,  V.  Smith,  12  Ida.  94,  85  Pac.  1084.) 

While  each  cause  of  action  must  be  complete  in  itself,  such 
allegations  may  be  incorporated  into  a  subsequent  cause  of 
action,  by  proper  reference,  without  repetition.  {Ramsey  v. 
Johnson,  7  Wyo.  392,  52  Pac.  1084;  Sly  v.  Palo  Alto  O.  M. 
Co.,  28  Wash.  485,  68  Pac.  871;  Realty  Avemie  Guaranty 
Co.  V.  Farm  S.  cfe  H.  P.  Co,,  79  Minn.  465,  82  N.  W.  857; 
Jasper  v.  Hazen,  2  N.  D.  401,  51  N.  W.  583;  Birmingham 
Ry.  &  E.  Co.  V.  Allen,  99  Ala.  359,  13  So.  8,  20  L.  R.  A.  457; 
Freeland  v.  McCulloch,  1  Denio  (N.  Y.),  414,  43  Am.  Dec. 
685;  Florida,  C.  &  P.  R,  R,  Co.  v.  Foxworth,  41  Fla.  1,  79 
Am.  St.  149,  25  So.  338;  Wolf  v.  Smith,  149  Ala.  457,  42 
So.  824,  9  L.  R.  A.,  N.  S.,  338 ;  Eatm  v.  Oregon  Ry,  &  Nav. 
Co.,  19  Or.  391,  24  Pac.  415 ;  Manning  y.  School  Dist,  No.  6, 
124  Wis.  84,  102  N.  W.  356;  Cragin  v.  Lovell,  88  N.  T.  258; 
Eldridge  v.  Eargr eaves,  30  Neb.  638,  46  N.  W.  923.) 

''And  most  authorities  allow  such  aider  where  express 
reference  is  made  even  as  to  facts  constituting  the  gravamen 
of  the  action.''     (31  Cyc.  123.) 

The  cross-complaint  states  a  cause  of  action.  {EdeUtein 
V.  United  States,  149  Fed.  636,  79  C.  C.  A.  328,  9  L.  R.  A., 
N.  S.,  236;  Hunt  v.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129  j 
Franhfurth  v.  Anderson,  61  Wis.  107,  20  N.  W.  662;  Bitzer 
V.  Mercke,  111  Ky.  299,  63  S.  W.  771 ;  Wood  v.  Blythe,  46 
Wis.  650,  1  N.  W.  341;  Kalb  v.  German  Savings  Inst.,  25 
Wash.  349,  87  Am.  St.  757,  65  Pac.  559 ;  State  v.  Horton, 
89  N.  C.  581;  Pierson  v.  Benedict,  5  Kan.  App.  790,  48  Pac. 
996',  Altman  v.  School  Dist.,  35  Or.  85,  76  Am.  St  468,  56 
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Pac.  291;  Be  James,  99  Cal.  374,  37  Am.  St.  60,  33  Pac.  1122; 
Trumble  v.  Williams,  18  Neb.  144,  24  N.  W.  716;  Etch  v. 
Chicago,  187  111.  396,  58  N.  E.  306 ;  Edmundson  v.  Indepen- 
dent School  Dist.,  98  Iowa,  639,  60  Am.  St.  224,  67  N.  W. 
671.) 

Geo.  H.  Lowe  and  McDongall  &  Jones,  for  Respondent. 

If  the  facts  stated  in  the  cross-complaint  are  not  sufficient 
to  constitute  a  cause  of  action,  a  default  judgment  entered 
upon  such  cross-complaint  will  be  set  aside  ^  upon  motion. 
{Wheatland  G.  &  Lbr.  Co.  v.  Dowden,  26  Okl.  441,  110  Pac. 
899;  Abbe  v.  Morr,  14  Cal.  210;  Harding  v.  CHUett,  25  Okl. 
199,  107  Pac.  665;  Barron  v.  Frink,  30  Cal.  486;  15  B.  C.  L., 
sec.  44;  1  Black  on  Judgments,  2d  ed.,  sec.  84,  p.  118.) 

The  issue  was  as  completely  raised  on  the  matters  alleged 
in  the  separate  defense  as  it  could  have  been,  had  an  attempt 
been  made  to  answer  the  alleged  cross-complaint.  {Wheeler 
V.  OUm^ore,  23  Ida.  479,  130  Pac.  801;  Shain  v.-  Belvin,  79 
C^.  262,  21  Pac.  747;  Banning  v.  Banning,  80  Cal.  271,  13 
Am.  St.  156,  22  Pac.  210;  Goldman  v.  Bashore,  80  Cal.  146, 
22  Pac.  82;  Cohn  v.  Kelly,  132  Cal.  468,  64  Pac.  709.) 

The  transaction  attempted  to  be  set  out  by  defendants,  if 
properly  plead,  would  be  a  cause  of  action  arising  out  of  the 
transaction  set  forth  in  the  complaint  as  the  foundation  of 
the  plaintiff's  claim  or  connected  with  the  subject  of  the 
action,  and  is  therefore  a  counterclaim.  This  is  deemed  con- 
troverted by  sec.  6717,  C.  S.  {First  Nat.  Bank  of  Hailey 
V.  Bews,  3  Ida.  486,  31  Pa<5.  816.) 

EEDDOCH,  District  Judge. — This  action  was  commenced 
by  respondent  upon  a  promissory  note  to  recover  the  sum  of 
$3,899.80,  with  interest,  attorneys'  fees,  and  costs.  The  note 
was  executed  for  the  sum  of  $5,000,  secured  by  chattel  mort- 
gage which  had  been  reduced  to  the  above  amount  by  a 
summary  foreclosure  of  said  mortgage,  by  notice  and  sale. 
Appellants'  answer  contained  a  further  and  separate  answer 
and  a  cross-complaint.  The  time  for  answering  the  cross- 
complaint  having  expired,  and  no  answer  or  demurrer  thereto 
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having  been  filed,  respondent's  default  was  entered  and 
appellants  submitted  proof  and  obtained  judgment  in  the 
sum  of  $12,740.00  and  costs.'  On  August  25,  1919,  an  exe- 
cution was  issued  upon  this  judgment  directed  to  the  sheriff 
of  Bannock  county.  On  August  26,  1919,  levy  was  made 
upon  respondent's  property  and  the  sheriff  was  given  a  draft 
by  respondent  for  the  full  amount  of  the  judgment,  includ- 
ing his  fees  and  commission.  On  August  30,  1919,  respond* 
ent  filed  its  motion  to  set  aside  the  default  and  vacate  the 
judgment  upon  the  ground  of  mistake,  inadvertence,  surprise 
and  excusable  neglect,  and  also  that  no  cross-complaint  was 
ever  prepared,  served  or  filed  which  would  warrant  the 
entering  of  a  default;  that  same  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  that  the  allegations 
thereof  were  deemed  controverted  by  the  statutes  of  this 
state.  On  September  3,  1919,  marginal  satisfaction  of  the 
judgment  was  entered.  After  a  hearing  on  said  motion,  the 
court  denied  same  upon  the  ground  of  mistake,  inadvertence, 
surprise  and  excusable  neglect,  but  sustained  said  motion 
on  the  ground  ''That  said  cross-complaint  is  insufficiently 
set  out  and  pleaded  and  on  no  other  ground  and  for  no  other 
reason.'*  From  that  part  of  the  order  granting  the  motion 
to  set  aside  the  default  and  vacate  the  judgment,  this  appeal 
is  prosecuted. 

Appellants  assign  as  error  the  action  of  the  court  in  grant- 
ing said  motion  on  the  ground  above  specified. 

Appellants,  in  their  answer,  denied  liability  on  the  note 
and  set  up  by  way  of  a  further  and  separate  defense  that 
they  were  not  in  default  in  payment  of  interest;  that  the 
affidavit  up6n  which  the  foreclosure  of  the  mortgage  was 
based  was  false  and  fraudulent  in  alleging  they  had  de- 
faulted in  the  payment  of  interest;  that  the  debt  secured 
by  the  mortgage  was  not  in  fact  due,  and  respondent  had 
no  right  to  so  declare,  and  that  by  said  foreclosure  they  were 
unlawfully  deprived  of  their  property  to  their  damage  in 
the  sum  of  $12,740.  The  cross-complaint,  after  alleging  the 
corporate  character  of  the  respondent  on  information  and 
belief,  alleged  **That  defendants  hereby  adopt;  reiterate  and 
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make  a  part  of  this  cross-complaint,  paragraphs  numbered 
1,  2,  3,  4,  5,  6,  7  and  8  of  the  foregoing  and  hereunto  at- 
tached further  and  separate  answer  and  defense  of  these 
defendants,  and  make  the  same  paragraphs  numbered  2,  3, 
4,  5,  6,  7,  8  and '9,  respectively,  of  this  cross-complaint,  as 
fully  as  if  the  same  were  set  out  verbatim,  herein, "  and  this 
is  followed  by  a  prayer  that  respondent  take  nothing  by  its 
action  and  that  appellants  have  judgment  for  the  sum  above 
mentioned. 

Appellants  urge  that  if  the  cross-complaint  was  defective 
or  insufficient  in  manner  and  form,  in  the  absence  of  a  timely 
objection  by  demurrer  or  motion,  it  is  now  tpo  late  to  raise 
such  question.  Respondent  contends  that  the  cross-coiii- 
plaint  is,  in  fact,  no  pleading  at  all;  does  not  state  a  cause 
of  action;  is  in  its  legal  effect  a  counterclaim  and  deemed 
denied  under  C.  S.,  sec.  6717,  and  gave  the  court  no  juris- 
diction to  enter  default  or  render  judgment.  We  are  called 
upon  to  determine  the  legal  effect  of  the  pleading  denomi- 
nated a  "cross-complaint."  If,  as  a  matter  of  law,  it  is  a 
counterclaim,  it  was  deemed  denied,  and  no  default  could 
be  entered  or  judgment  rendered  without  a  trial  upon  the 
merits.  A  reference  to  the  statutes  is  necessary  to  determine 
this  question.     C.  S.,  sec.  6694,  so  far  as  material,  provides: 

"The  answer  of  the  defendant  shall  contain: 

"2.  A  statement  of  any  new  matter  constituting  a  defense 
or  counterclaim." 

C.  S.,  sec.  6695,  so  far  as  material,  provides: 

"The  counterclaim  mentioned  in  the  last  section  must  be 
one  existing  in  favor  of  a  defendant  and  against  a  plaintiff, 
between  whom  a  several  judgment  might  be  had  in  the 
action,  and  arising  out  of  one  of  the  following  causes  of 
action : 

"1.  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action." 

C.  S.,  sec.  6696,  is  as  follows: 

"If  the  defendant  omit  to  set  up  a  counterclaim  in  the 
cases  mentioned  in  the  first  subdivision  of  the  last  section, 
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neither  he  nor  his  assignee  can  afterwards  maintain  an  action 
against  the  plaintiff  therefor." 

In  C.  S.,  sec.  6717,  it  is  provided:  ''The  statement  of  any 
new  matter  in  the  answer,  in  avoidance  or  constitnting  a 
defense  or  counterclaim,  must,  on  the  trial,  be  deemed  con- 
troverted by  the  opposite  party,"  and  C.  S.,  sec.  6897,  pro- 
vides: "If  a  counterclaim,  established  at  the  trial,  exceed 
the  plaintiff's  demand,  judgment  for  the  defendant  must  be 
given  for  the  excess;  .  .  .  .  " 

An  examination  discloses  that  the  office  And  function  of 
a  counterclaim  is  well  defined,  and  it  is  not  optional  with 
the  pleader  to  plead  a  cross-complaint  where,  by  the  terms 
of  the  statute,  it  is,  in  truth  and  in  fact,  a  counterclaim.  In 
passing  upon  the  nature  and  character  of  the  pleading,  we 
must  assume  that  its  allegations  are  true. 

The  further  and  separate  answer  of  appellants,  which  was 
adopted  by  reference  into  a  cross-complaint,  alleged  a  sale  of 
the  mortgaged  property,  which  was  given  to  secure  the  note 
sued  on,  when  no  legal  right  existed  authorizing  such  sale. 
This  would  constitute  a  conversion.  {11  C.  J.,  sec.  284, 
p.  589.)  The  respondent  was  seeking  to  collect  what  it 
claimed  to  be  due  on  the  note,  after  crediting  the  amount 
received  by  means  of  the  foreclosure  sale. 

The  note  was  secured  by  a  chattel  mortgage,  which,  accord- 
ing to  appellants'  contention,  was  illegally  foreclosed,  and 
the  question  arises  whether  this  did  not  give  appellants  a 
right  of  action  arising  out  of  the  transaction  set  forth  in^ 
the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action.  We  think  it  did. 
It  was  defensive  matter,  which  tended  to  reduce  the  amount 
of  respondent's  claim.  We  do  not  think  appellants  could 
have  omitted  to  plead  the  conversion  of  their  property  as 
against  respondent's  claim  on  the  note  and  thereafter  main- 
tain an  action  against  respondent  therefor,  and  if  this  be  so, 
it  was  clearly  a  counterclaim.  The  word  "transaction"  as 
used  in  sec.  6695,  subd.  1,  supra,  is  broad  and  comprehensive. 
(Words  &  Phrases,  1st  ser.,  vol.  8,  p.  7060;  2d  ser.,  vol.  4, 
p.  971.)     The  conversion  of  the  mortgaged  chattels  by  the 
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mortgagee  is  a  proper  matter  of  counterclaim  by  the  mort- 
gagor in  a  suit  by  the  mortgagee  upon  the  note  which  the 
mortgage  was  given  to  secure.  {Hanson  v.  Skogman,  14 
N.  D.  445,  105  N.  W.  90.) 

The  matter  pleaded  by  appellants  was  a  reciprocal  demand, 
existing  in  favor  of  appellants  and  against  respondent,  be- 
tween whom  a  several  judgment  might  be  had,  and  if  appel- 
lants established  the  allegations  thereof,  they  were  entitled 
to  judgment  for  any  excess  over  respondent's  claim,  under 
the  provisions  of  sec.  6897,  supra. 

The  pleading  denominated  a  crossA;Omplaint,  if  a  pleading 
it  may  be  called,  states  a  counterclaim.  Its  character  is  to 
be  determined  from  the  nature  and  substance  of  the  facts 
therein  alleged,  and  not  from  what  the  pleader  may  have 
called  it.  (1  C.  J.,  sec.  113,  p.  995.)  Its  allegations  were 
deemed  denied,  and  the  court  had  no  jurisdiction  to  enter 
default  or  render  judgment  thereon  without  a  trial  upon  the 
merits. 

The  order  appealed  from  is  affirmed.  Costs  are  awarded 
to  respondent. 

Morgan,  C.  J.,  and  Rice,  J.,  concur. 

Petition  for  rehearing  denied. 


(December  22,  1920.) 

P.    A.    RIVERS,    Appellant,    v.    ELIZABETH    RIVERS, 

Respondent. 

[194  Pac.  94.] 

BivoBCE — ^JuDOMENT— Findings — Evidkncib— Stjiticienct  o». 

A  judgment  will  be  reverBod  when  the  findings  are  not  sup- 
ported by  the  evidence. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Kootenai  County.    Hon.  R.  N.  Dunn,   Judge. 
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Action  for  divorce.  Judgment  for  defendant.  Reversed^ 
and  renumded. 

James  F.  Ailshie,  for  Appellant,  cites  no  authorities  on  I 
point  decided. 

Bert  A.  Reed,  for  Respondent,  files  no  brief. 

BUDGE,  J. — This  appeal  is  from  a  judgment  denying 
appellant  a  decree  of  divorce.  The  court  found  that  "plain- 
tiff had  not  been  a  bona  fide  resident  of  the  state  of  Idaho 
for  a  period  of  one  year  immediately  preceding  the  filing  of 
his  complaint  herein."  The  only  question  involved  is  the 
sufiiciency  of  the  evidence  to  sustain  this  finding,  the  court 
having  found  in  favor  of  appellant  upon  all  other  material 
issues.  We  have  carefully  examined  the  record  and  reach 
the  conclusion  that  the  finding  complained  of  is  not  supported 
by  the  evidence. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  the  court  to  amend  its  findings  according  to 
the  view  herein  expressed  and  enter  judgment  in  favor  of 
appellant.    No  costs  are  awarded. 

Morgan,  C.  J.,  and  Rice,  J.,  concur. 


(December  24,  1920.) 
EPFIE  HOLT,  Respondent,  v.  LEE  WARP,  Appellant 

[194  Pac.  475.] 

Change  or  Venue — Demand — Motion. 

A  district  eoart  is  without  power  to  order  a  cbange  of  place 
of  trial,  of  its  own  motion,  on  the  ground  that  the  county  desig- 
nated in  the  complaint  is  not  the  proper  county. 

For  cases  discussing  right  to  change  of  venue,  see  note  in  74  Anu 
Dec.  241. 
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APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
Digtrict,  for  Bannock  County.  Hon.  Robert  M.  Terrell, 
Judge. 

Action  for  damages  for  seduction.  Order  denying  motion 
for  change  of  venue.    Affirmed.  ' 

W.  G.  Bissell,  Chas.  T.  Cotant  and  W.  C.  Loofbourrow,  ^ 
for  Appellant. 

The  only  purpose  of  a  notice  of  motion  is  to  bring  the 
opposite  party  into  court  at  the  time  of  the  presentation  of 
the  motion,  and  where  the  opposite  party  actually  comes  into 
court  and  participates  in  the  argument  of  the  motion  when 
made,  he  thereby  waives  the  requirement  for  notice  of  mo-  ^ 
tion.  {Herman  v.  Santee,  103  Cal.  519,  42  Am.  St.  145,  37 
Pac.  509.) 

W.  H.  Witty,  for  Respondent. 

The  trial  court  committed  no  error  in  denying  the  demand 
of  the  defendant  for  a  change  of  place  of  trial.  It  could 
not  do  otherwise  and  follow  the  express  provisions  of  sees. 
6665  and  6666,  Compiled  Statutes.  {Bohn  v.  Bohn,  164  CaL 
532,  129  Pac.  981.) 

MORGAN,  C.  J. — This  action  was  commenced  by  respond- 
ent in  Bannock  county.  Appellant  filed  a  demurrer  to  the 
complaint,  a  notice  of  demand  and  demand  for  change  of 
place  of  trial  to  Power  county,  and  an  aflSdavit  of  merits 
wherein  it  was  stated  he  was,  and  for  three  years  immediately 
preceding  the  signing  thereof  had  been,  a  boria  fide  resident 
of  the  last-named  county.  This  is  an  appeal  from  an  order 
denying  the  demand. 

Appellant  relies  on  C.  S.,  sec.  6664,  wherein  it  is  provided 
that,  in  a  class  of  cases  of  which  this  is  one,  the  action  must 
be  tried  in  the  county  in  which  the  defendant  Resides  at  the 
time  of  its  commencement. 

Sec.  6665  is  as  follows:  "If  the  county  in  which  the  action 
is  commenced  is  not  the  proper  county  for  the  trial  thereof. 
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the  action  may,  notwithstanding,  be  tried  therein,  unless  the 
defendant,  at  the  time  he  appears  and  answers  or  demurs, 
files  an  aflSdavit  of  merits,  and  demands,  in  writing,  that 
the  trial  be  had  in  the  proper  county.'' 

Sec.  6666  provides:  *'The  court  or  judge  must,  on  motion, 
when  it  appears  by  aflSdavit  or  other  satisfactory  proof, 
change  the  place  of  trial  in  the  following  cases:  1.  When 
the  county  designated  in  the  complaint  is  not  the  proper 
county " 

Appellant  did  not  file  a  motion  for  a  change  of  venue, 
and  if  one  was  made  orally  the  record  does  not  contain  any 
mention  of  it. 

Kerr's  California  Code  of  Civil  Procedure,  sec.  396,  is 
identical  with  our  sec.  6665,  and  sec.  397  thereof  provides 
that  the  court  may,  on  motion,  change  the  place  of  trial  when 
the  county  designated  in  the  complaint  is  not  the  proper 
county,  being,  so  far  as  the  question  involved  in  this  case  is 
concerned,  practically  the  same  as  our  sec.  6666. 

The  supreme  court  of  California,  in  Bohn  v.  BoJin,  164 
Cal.  532,  129  Pac.  981,  having  under  consideration  the  above- 
mentioned  sections  of  the  code  of  that  state,  said:  *'The 
demand  and  aflSdavit  which  are  required  to  be  filed  under 
section  396  are  not  addressed  to  the  court,  nor  do  they  of 
themselves,  by  virtue  of  such  filing,  call  for  or  require  any 
action  by  the  court.  They  advise  the  plaintiflf  that  the  right 
of  transfer  shall  be  insisted  on,  and  their  service  and  filing 
are  the  initial  steps  required  to  be  taken  as  between  the  par- 
ties to  secure  that  transfer.  The  filing  of  the  demand  and 
aflSdavit  do  not  operate  ipso  facto  to  change  the  place  of 
trial.  They  have  no  such  force.  The  change  can  only  be 
eflfected  through  an  order  of  the  court,  after  its  judicial 
action  has  been  invoked  by  bringing  the  matter  on  for  hear- 
ing, where  the  right  of  the  defendant  to  the  transfer  can 
be  contested  by  the  plaintiflf.  The  court  must  be  applied  to 
for  an  order  of  transfer.  Such  application  is  a  motion 
(sec.  1003,  Code  Civ.  Proc.) ;  and  under  section  397,  supra, 
a  motion  for  the  change  must  be  made,  in  addition  to  the 
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demand  and  affidavit,  as  one  of  the  necessary  steps  in  the 
procedure  to  obtain  the  order  of  transfer." 

The  demand  mentioned  in  C.  S.,  sec.  6665,  is  not  the 
equivalent  of  the  motion  mentioned  in  sec.  6666.  Authority 
to  change  t^e  place  of  trial  is  to  be  found  in,  and  is  limited 
by,  the  latter  section.  The  court  was  without  power  to 
change  the  venue  of  its  own  motion,  and,  none  having  been 
made  by  appellant,  the  order  complained  of  was  not  erro- 
neous, and  is  affirmed.     Costs  are  awarded  to  respondent. 

Eice  and  Budge,  JJ.,  concur. 


.    (December  24,  1920.) 

JOSHUA  T.  WILLIS,  MARIA  WILLIS  and  JOSEPH 
WILLIS,  Appellants,  v.  BRYANT  WILLIS,  MAUD 
CAMERON  and  HERBERT  PROTHERO,  Respondents. 

[194  Pac.  470.] 

Statute  of  Frauds — Contracts — Full  Performance — ^Effect  of — 
Consideration  —  Irrigation  —  Water  Bights  —  Action  to  Quiet 
Title  to — Complaint — Essential  Allegations  of — Priorities — 
Findings. 

1.  The  statute  of  frauds  does  not  apply  to  a  contract  which 
has  been  fully  performed. 

2.  The  completion  of  diversion  works  in  time  to  protect 
permit-holder's  rights  which  might  otherwise  be  lost  is  such  a 
benefit  to  the  permit-holder  as  to  constitute  a  valid  considera- 
tion for  an  agreement  that  the  right  to  use  the  waters  diverted 
by  the  works  as  between  the  parties  should  be  equal  as  to  priority. 

3.  When  the  conclusions  of  law  and  the  judgment  based 
thereon  are  not  sustained  by  the  facts  found,  the  judgment  will 
be  reversed  or  modified. 

4.  A  judgment  not  sustained  by  the  pleadings  will  be  reversed 
or  modified. 

5.  A  complaint  which  fails  to  state  that  lands  sought  to  be 
irrigated  are  arid  in  character  and  require  artificial  irrigation, 
that   waters    have   been    applied    to    a   beneficial    use    thereon,    or 
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that  tlie  parties  are  in  a  position  to  applj  such  waters  to  a  bene- 
fleial  use,  and  the  amount  of  water  necessary  .to  be  applied  to  the 
lands,  lacks  the  essential  allegations  necessary  to  constitute  an 
action  to  quiet  title  to  a  water  right. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Palls  County.  Hon.  William  A.  Babcock, 
Judge. 

Action  to  establish  priority  of  water  rights.  Prom  judg- 
ment decreeing  the  priorities,  plaintiffs  appeal.  Remanded 
tvith  in^ructions. 

Sweeley  &  Sweeley,  for  Appellants. 

If  the  findings  of  fact  do  not  support  the  judgment,  the 
judgment  must  be  reversed.  {Ponting  v.  Isaman,  7  Ida.  581, 
65  Pac.  434;  8  Standard  Ency.  of  Proc.  1032,  and  cases  cited 
in  note.) 

As  the  defendants  were  legally  bound,  under  their  water 
permits,  to  construct  a  ditch  from  the  common  point  of 
diversion  to  their  land,  their  work  in  the  construction  of  a  joint 
ditch  which  involved  advantage  and  no  detriment  to  them  is 
not  a  sufficient  consideration  to  sustain  an  agreement  on 
the  part  of  the  plaintiffs  to  give  them  an  interest  in  the 
plaintiffs'  water  rights.  {6  R.  C.  L.  664,  sec.  73,  and  cases 
cited  in  notes.) 

A  water  right  is  real  estate  and  must  be  conveyed  as  such. 
This  can  only  be  done  by  a  written  instrument.  (Oard  v. 
Thompson,  21  Ida.  485,  123  Pac.  497;  McOinness  v.  Stan- 
field,  6  Ida.  372,  55  Pac.  1020.) 

C.  M.  Booth,  for  Respondents. 

This  contract  was  fully  performed,  and  therefore  does  not 
come  under  the  statute  of  frauds.  {King  v.  Seebeck,  20  Ida. 
223,  lis  Pac.  292;  Stowell  v.  Tucker,  7  Ida*  312,  62  Pac. 
1033.) 

BUDGE,  J.— On  August  17,  1908,  Joshua  T.,  Joseph  and 
Asa  Willis  made  application  to  the  state  engineer  for  a  per- 
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mit  to  appropriate  9.6  cubic  feet  per  second  of  the  waters 
of  Big  Creek.  On  September  15,  1908,  Alonzo  and  Isaac 
Willis  made  application  for  a  permit  to  appropriate  6.4  cubic 
feet  per  second  from  the  same  stream.  In  May,  1909, 
Herbert  E.  Erothero^made  application  for  a  permit  to  appro- 
priate 3  cubic  feet  per  second  from  the  same  source.  All 
of  these  applications  were  allowed,  the  point  of  diversion 
under  each  permit  being  the  same. 

In  1908  Asa  conveyed  his  interest  to  his  mother,  Maria 
Willis.  On  August  7,  1912,  Alonzo  quitclaimed  his  interest 
to  Maud  Cameron.  On  August  9,  1912,  Isaac  conveyed  his 
interest  to  Bryant  Willis.  All  of  the  parties  to  the  action 
are  members  of  the  same  family,  Joshua  T.  and  Maria  Willis 
being  the  parents,  Joseph  and  Bryant  Willis,  their  sons, 
Maud  Cameron,  a  daughter,  and  Prothero,  a  son-in-law. 
They  were  all  owners  of,  €tnd  in  possession  of,  lands  adjoining 
each  other. 

Prior  to  1912,  appellants,  together  with  Alonzo  and  Isaac 
Willis  and  Prothero,  surveyed  a  ditch  at  their  joint  expense 
from  Big  Creek  to  their  respective  lands  and  also  surveyed 
a  site  for  a  reservoir,  which  at  that  tin^e  they  intended  to 
construct  to  impound  the  waters  of  Big  Creek  for  the  irri- 
gation of  their  lands,  under  an  agreement  that  their  rights 
to  the  use  of  the  waters  so  impounded  should  be  equal. 
The  reservoir  was  found  to  be  too  expensive  and  was  aban- 
doned. Some  work  was  done  upon  the  ditch  by  the  appel- 
lants in  1908  and  1910.  In  the  spring  of  1912  appellants* 
rights  under  their  permit  were  about  to  expire.  To  prevent 
this  contingency,  appellants  and  respondents  entered  into 
an  agreement,  the  exact  nature  of  which  is  the  main  issue 
in  the  case,  with  respect  to  which  the  court  found: 

"That  in  the  spring  of  the  year  1912  the  plaintiffs  and 
defendants  herein  reached  an  understanding  whereby,  the 
construction  of  the  necessary  ditches  and  irrigation  works 
should  be  undertaken  and  completed  by  the  joint  efforts  of 
the  plaintiffs  and  defendants,  for  the  diversion,  appropria- 
tion and  use  of  the  water  owned  respectively  by  the  parties 
plaintiff  and  defendant,  and  that  in  consideration  of  assist- 
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anee  in  the  construction  of  the  ditches  and  irrigation  works 
to  be  rendered  by  the  defendants,  the  plaintiffs  agreed  that 
the  defendants  should  share  with  the  plaintiffs  equally  in 
the  use  and  appropriation  of  the  waters  of  Big  Creek  under 
the  permits  and  rightife  held  and  owned  by  all  parties,  and 
that  the  defendants  herein  would  be  entitled  to  the  benefits 
of  the  plaintiffs'  date  of  priority  under  their  said  permits, 
'and  the  plaintiffs  would  be  entitled  to  the  benefits  under 
the  permits  and  water  rights  held  and  owned  by  the  defend- 
ants, and  that  there  should  be  no  priority  of  right  to  the  use 
of  said  waters  under  any  permits  as  between  the  parties 
hereto." 

Although  the  evidence  is  conflicting,  there  is  substantial 
evidence  to  sustain  this  finding. 

As  to  the  manner  in  which  this  agreement  was  carried  out, 
the  court  further  found: 

**That  the  defendants,  pursuant  to  and  in  conformity  with 
said  understanding,'  performed  their  proportionate  share  of 
the  work,  and  paid  their  proportionate  share  of  the  expense 
of  the  construction  of  the  ditches,  canals,  laterals  and  diver- 
sion works  for  the  proper  diversion,  appropriation  and  use 
of  the  waters  of  said  Big  Creek  under  all  of  the  permits 
and  rights  held  and  owned  by  the  parties  plaintiff  and  de- 
fendant; and  that  the  defendants,  pursuant  to  said  under- 
standing and  relying  thereon,  from  the  year  1912  until  and 
including  the  year  1915,  uied  their  proportionate  share  of 
the  waters  of  Big  Creek  through  the  canals  and  ditches  and 
works  so  constructed,  all  of  which  was  done  with  the  consent, 
and  in  fact  with  the  assistance  of  the  plaintiffs  herein;  and 
the  plaintiffs  and  defendants,  pursuatnt  to  said  understand- 
ing, proceeded  during  said  years  to  jointly  use  the  waters 
of  Big  Creek  under  their  several  permits  and  rights  jointly, 
by  a  system  of  rotation  whereby  each  of  the  parties  hereto 
obtained  the  full  run-off  under  said  several  permits  and 
rights  once  each  six  days." 

The  court  further  found  that  up  to  the  commencement 
of  the  action  the  appellants  had  jointly  applied  water  to  a 
beneficial   use   on   310   acres   and   respondents   had   jointly 
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applied  water  to  a  beneficial  use  on  205  acres.  As  a  conclu- 
sion of  law  the  court  found  that  the  appellants  should  have 
decreed  to  them  as  against  respondents  such  proportionate 
share  of  the  waters  of  Big  Creek  as  310  bears  to  515,  and 
the  respondents  should  have  decreed  to  them  as  against 
appellants  such  proportionate  share  of  the  waters  of  Big 
Creek  as  205  bears  to  515,  and  entered  a  decree  directing  such 
division  of  the  water  and  the  immediate  construction  and 
installation  of  a  headgate  or  measuring  device  to  so  measure 
the  water.    This  appeal  is  from  the  judgment. 

It  will  not  be  necessary  to  discuss  in  detail  the  various 
assignments  of  error.  The  main  points  presented  thereby 
are  that  the  evidence  does  not  sustain  the  findings  nor  the 
findings  the  judgment,  that  neither  the  findings  nor  the  judg- 
ment are  supported  by  the  pleadings,  and  that  the  court 
erred  in  refusing  to  strike  out  evidence  offered  in  support 
of  the  alleged  agreement  for  the  transfer  and  sharing  of 
the  water  rights,  for  the  reason  that  such  agreement  was 
oral  and  should  have,  been  excluded  under  the  statute  of 
frauds. 

Disposing  of  the  last  point  first,  it  is  only  necessary  to  say 
that  the  evidence  shows  that  this  contract  was  fully  per- 
formed, and  that  as  to  such  contracts  the  statute  of  frauds 
does  not  apply.  (King  v,  Seebeck,  20  Ida.  223,  118  Pac.  292; 
Sioivell  V.  Tucker,  7  Ida.  312,  62  Pac.  1033.) 

The  conclusions  of  law  are  not  sustained  by  the  facts 
found.  The  court  found  that  the  appellants  and  respondents 
had  entered  into  an  agreement  to  build  the  ditch  and  irriga- 
tion system  jointly,  sharing  equally  in  the  labor  and  expense^ 
and  that  *'  ....  the  plaintiffs  agreed  that  the  defendants 
should  share  with  the  plaintiffs  equally  in  the  use  and 
appropriation  of  the  waters  of  Big  Creek  under  the  permits 
and. rights  held  and  owned  by  all  parties,  and  that  the  de- 
fendants herein  would  be  entitled  to  the  benefits  of  the  plain- 
tiffs'  date  of  priority  under  their  said  permits,  and  the 
plaintiffs  would  be  entitled  to  the  benefits  under  the  permits 
and  water  rights  held  and  owned  by  the  defendants,  and 
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that  there  should  be  no  priority  of  right  to  the  use  of  said 
waters  under  any  permits  as  between  the  parties  hereto," 
which  agreement  had  been  fully  performed  and  carried  out 
at  the  time  the  dispute  arose  which  gave  rise  to  this  action. 
The  agreement  that  the  rights  of  priority  and  to  the  use 
of  the  ditch  were  to  be  equal,  in  consideration  of  the  com- 
pletion of  the  canal  and  irrigation  works  by  the  joint  labor 
Slid  expense  of  both  appellants  and  respondents,  was  a 
valid  agrieement  when  carried  out  and  performed.  The  com- 
pletion of  the  work  in  time  to  protect  appellants'  rights 
under  their  permit,  which  they  might  otherwise  have  lost, 
was  such  a  benefit  to  them  as  to  constitute  a  valid  consid- 
eration for  the  agreement  that  the  right  to  the  use  of  the 
waters  of  Big  Creek  and  the  ditch,  as  between  appellants 
and  respondents,  should  be  equal  as  to  priority. 

The  court's  conclusion  of  law,  and  the  decree  based 
thereon,  go  beyond  the  issues  and  are  in  part  not  responsive 
to  the  pleadings  or  the  facts  found.  Under  the  pleadings 
the  court  was  not  justified  in  entering  a  decree  dividing  the 
water  or  requiring  the  construction  or  installation  of  a  meas- 
uring device. 

The  decree  as  a  whole  cannot  be  sustained.  It  purports 
to  award  to  the  parties  certain  water  rights,  whereas  the 
complaint  wholly  lacks  the  essential  allegations  necessary 
to  constitute  an  action  to  quiet  title  to  a  water  right.  It 
fails  to  state  that  the  lands  sought  to  be  irrigated  are  arid  in 
character  and  require  artificial  irrigation,  that  the  waters 
have  been  applied  to  a  beneficial  use  by  either  appellants  or 
respondents,  that  any  of  the  parties  are  in  a  position  to 
apply  such  water  to  a  beneficial  use,  or  the  amount  of  water 
necessary  to  be  applied  to  the  lands  of  any  of  the  parties 
hereto  to  a  beneficial  use.  When  the  court,  under  the  issues 
raised  by  the  pleadings,  found  that  the  parties  had  equal 
priorities  in  the  waters  of  Big  Creek  and  an  equal  right  to 
the  use  of  the  ditch  diverting  the  same,  it  determined  every 
material  issue  presented  by  the  pleadings,  and  its  decree 
should  have  been  made  accordingly. 
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For  the  reasons  above  given,  the  judgment  is  modified  and 
the  cause  is  remanded  with  instructions  to  the  trial  court 
to  enter  a  decree  in  conformity  with  the  views  expressed  in 
this  opinion.     Costs  are  awarded  to  the  respondents^  i 

Morgan,  C.  J.,  and  Bice.  J.,  concur. 


(December  27,  1920.) 

T.  B.  SANDERSON,  AppeUant,  v.  ELVIRA  J.  CLARK  and 
C.  J.  CLARK,  Respondents. 

[194  Pac.  472.] 

NSGOTIABIiE    iNSTBtJMXNTS — TRANSFES— ASSIGNMENT— InDORSEIONT. 

1.  A  promiBsory  note  which  is  not  made  payable  on  demand, 
or  at  a  fixed  or  determinable  future  time,  is  non-negotiable. 

2.  Where  the  holder  of  an  instrument  payable  to  his  order 
transfers  it  for  yalue  without  indorsing  it,  the  transfer  vests  in 
the  transferee  such  title  as  the  transferrer  had  therein  subject  to 
any  defense  then  existing  in  favor  of  the  maker. 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District,  for  Power  County.    Hon.  Robert  M.  Terrell,  Judge. 

Suit  to  foreclose  mortgage.  Judgment  for  defendants. 
Affirmed.  i 

W.  T.  Stafford,  for  Appellant. 

One  who  places  a  note  in  the  hands  of  another,  vesting  in 
him  apparent  ownership  and  right  to  seU  the  same,  is 
estopped  from  defending    against  the  payment,  where  the 

1.  For  authorities  on  what  are  negotiable  instruments,  see  notes  in 
14  Am.  Dec  421;  Azm.  Oas.  1914D,  4. 

On  effect  on  negotiability  of  promissory  note  of  provision  permit- 
ting extension  of  time,  see  notes  in  17  Ann.  Oas.  55;  Ann.  Oas. 
1914B,  210;  16  L.  B.  A.,  N.  8^  878;  31  Ii.  &.  A.,  N.  a,  234,  and  33 
L.  &.  A.,  N.  8n  738. 
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note  is  in  the  hands  of  an  innocent  purchaser.  (8  C.  J.  721; 
Herbert  v.  Huie,  1  Ala.  18,  34  Am.  Dec.  755.) 

"Where  one  of  two  innocent  persons  must  bear  a  loss, 
occasioned  by  the  fraud  or  wrong  of  a  third  person,  the  one 
who  put  such  third  person  in  possession  of  the  paper,  and 
thus  made  possible  the  loss  is  estopped  to  take  advantage  of 
the  fraud."  {Redlich  v.  Doll,  54  N.  Y.  234,  13  Am.  Kep. 
573;  Marling  v.  Fitzgerald,  138  Wis.  93,  131  Am.  St.  1003, 
120  N.  W.  388,  23  L.  R.  A.,  N.  S.,  177;  Vaughn  v.  Johnson, 
20  Ida.  669,  119  Pac.  879,  37  L.  R.  A.,  N.  S.,  816.) 

**If  the  maker  of  a  note  has  intentionally  issued  it,  he  can- 
not defend  it  in  the  hands  of  a  horui  fide  holder  for  value 
because  of  fraud  in  securing  it."  (WUdsnUth  v.  Tracy,  80 
Ala.  258.) 

"One  who  executes  a  promissory  note  knowing  it  to  be 
such  cannot  set  up  fraud  of  the  payee  as  a  defense  of  the 
note  in  the  hands  of  a  bona  fide  purchaser  without  showing 
that  he  was  free  from  negligence  in  his  execution." 
(Fayette  County  Sav.  Bank  v.  Steffes,  54  Iowa,  214,  6  N.  W. 
267.) 

"  McDougall  &  Jones,  for  Respondents. 

The  clause:  "The  maker  and  indorser  herein  consent  to 
the  extension  of  this  note  without  notice,"  renders  the  time 
of  payment  uncertain  and  upon  a  contingency,  and  for  that 
reason  it  is  not  payable  at  a  fixed  or  determinable  time,  and 
therefore  is  not  a  negotiable  instrument  within  the  purview 
of  the  statute.  (7  Cyc.  600;  Daniels  on  Negotiable  Instru- 
ments, 6th  ed.,  pp.  47,  59,  60;  Smith  v.  Van  Blarcom,  45 
Mich.  371,  8  N.  W.  90;  Citize^is'  Bank  v.  PioUet,  126  Pa.  St. 
194,  12  Am.  St.  860,  17  Atl.  603,  4  L.  R.  A.  190;  Miller  v. 
Poage,  56  Iowa,  96,  41  Am.  Rep.  82,  8  N.  W.  799;  Olidden 
V,  Henry,  104  Ind.  278,  54  Am.  St.  316, 1  N.  E.  269 ;  Mitchell 
V.  St.  Mary,  148  Ind.  Ill,  47  N.  B.  224;  SecoTid  Nat.  Bank 
V.  Wheeler,  75  Mich.  546,  42  N.  E.  963 ;  Rossville  State  Bank 
V,  Heslet,  84  Kan.  315,  113  Pac.  1052,  33  L.  R.  A.,  N.  S.,  738; 
Rosenthal  v,  Rambo,  165  Ind.  584,  76  N.  B.  404,  3  L.  R.  A., 
N.  S.,  678 ;  Matchett  v.  Anderson  Foundry  &  Machine  Works^ 
29  Ind.  App.  207,  94  Am.  St.  272,  64  N.  B.  229;  Merchants' 
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Bank  v,  Fraze,  9  Ind.  App.  161,  53  Am.  St.  341,  36  N.  E. 
378;  Oyler  v.  McMurry,  7  Ind.  App.  645,  34  N.  E.  1004; 
Bcmk  V.  Outlier,  67  Kan.  227,  72  Pac.  842;  Sykes  v. 
Citizens'  etc.  Bank,  78  Kan.  688,  98  Pac.  206,  19  L.  B.  A., 
N.  S.,  665 ;  Vnion  Stock  Yards  Nat,  Bank  v.  Bolan,  14  Ida. 
87,  125  Am.  St.  146^  93  Pac.  508.) 

"If  a  bill  or  note  is  payable  to  a  certain  person,  or  his 
order,  indorsement  is  generally  necessary  to  pass  full  legal 
title,  Bnd  if  there  is  no  indorsement,  the  transferee  takes  it 
subject  to  all  equities."  (8  C.  J.  349,  382,  388;  Central 
Trust  Co.  V.  First  Nat.  Bank,  101  U.  S.  68,  25  L.  ed.  876, 
see,  also,  Rose's  U.  S.  Notes;  1  Daniel,  Negotiable  Inst.,  pars. 
664,  741 ;  Warren  v.  Stoddard,  6  Ida.  692,  59  Pac.  540.) 

MORGAN,  C.  J.— The  evidence  shows  that  Q.  C.  Leeper 
and  C.  L.  Powell  perpetrated  a  fraud  on  respondents 
whereby  they  were  procured  to  make,  es^ecute  and  deliver 
to  Leper,  without  consideration,  the  promissory  note  and 
mortgage  sued  on;  that  before  maturity  Leeper  sold  the  note 
and  mortgage,  for  a  valuable  consideration,  to  appellant,  who 
took  them  without  knowledge  of  the  fraud;  that  the  note 
was  not  indorsed,  .but  the  transfer  was  made  by  delivery 
and  by  means  of  an  instrument  of  assignment.  Following  is 
a  copy  df  the  note: 

''$2500.00.  Pocatello,  Idaho,  July  19th,  1915. 

"Fifteen  months  after  date,  without  grace,  for  value  re- 
ceived, I,  we  or  either  of  us,  promise  to  pay  to  the  order 
of  G.  C.  Leeper  Twenty-five  Hundred  ($2500.00)  Dollars 
payable  in  lawful  money  of  the  United  States  at  Rockland, 
Idaho,  with  interest  at  the  rate  of  8  per  cent,  per  annum 
from  date,  interest  payable  annually  until  paid. 

"And 'if  suit  be  instituted  for  the  collection  of  this  note 
I  agree  to  pay  a  reasonable  attorney's  fee  for  cost  of  collec- 
tion. Maker —  and.  indorser —  hereon  consent  to  extension 
of  this  note  without  notice. 

"Due ,  19—. 

"50^  war  Rev.  Stamps  cancelled. 

"ELVIRA  J.  CLARK. 
"C.  J.  CLARK.'* 


Digitized  by 


Google 


362  Sandeuson  v.  Cla^k.  [33  Idaho^ 

— — ^ —  I 

Opinion  of  the  Court — Morgan,  01  J. 

The  note  was  non-negotiable  because  the  time  for  payment 
was  not  fixed  as  required  by  C.  S.,  sec.  5868,  which  provides: 
**An  instrument  to  be  negotiated  must  conform  to  the  fol- 
lowing requirements:  ....  Must  be  payable  on  demand  or 
at  a  fixed  or  determinable  future  time ** 

This  court,  in  Unions  Stock  Yards  Nat.  Bank  v.  Bolan, 
14  Ida.  87,  125  Am.  St.  146,  93  Pac.  508,  having  under 
consideration  a  promissory  note  wherein  it  was  provided, 
"No  extension  of  time  of  payment  with  or  without  our 
knowledge  by  the  receipt  of  interest  or  otherwise  shall  re- 
lease us  or  either  of  us  from  the  obligation  of  payment," 
said,  in  view  of  the  statute  above  quoted:  "The  note  is  non- 
negotiable  and  the  indorsee  holds  it  subject  to  all  the  equi- 
ties, counterclaims  and  defenses  that  existed  between  the 
maker,  Bolan,  and  the  payee,  Uinta  Hereford  Cattle  Com- 
pany.'*  (See,  also,  RossviUe  State  Bank  v.  Heslet,  84  Kan. 
315,  113  Pac.  1052,  33  L.  R.  A.,  N.  S.,  738;  Oyler  v.  Mc- 
Murray,  7  Ind.  App.  645,  34  N.  E.  1004;  Merchants  &  Me- 
cTianics'  Sav.  Bank  v.  Froze,  9  Ind.  App.  161,  53  Am.  St. 
341,  36  N.  E.  378.) 

Furthermore,  C.  S.,  5897,  provides:  "An  instrument  is 
negotiated  when  it  is  transferred  from  one  person  to  another 
in  such  manner  as  to  constitute  the  transferee  the  holdej: 
thereof;  if  payable  to  bearer,  it  is  negotiated  by  delivery; 
if  payable  to  order,  it  is  negotiated  by  the  indorsement  of 
the  holder,  completed  by  delivery." 

The  note  under  consideration  was  made  payable  to  the 
order  of  G.  C.  Leeper,  and  he  did  not  indorse  it.  Therefore, 
appellant's  rights  are  to  be  measured  by  C.  S.,  sec.  5916, 
which  is  as  follows:  "Where  the  holder  of  an  instrument 
payable  to  his  order  transfers  it  for  value  without  indors- 
ing it,  the  transfer  vests  in  the  transferee  such  title  as  the 
transferrer*  had  therein,  and  the  transferee  acquires,  in  ad- 
dition, the  right  to  have  the  indorsement  of  the  transferrer. 
But  for  the  purpose  of  determining  whether  the  transferee 
is  a  holder  in  due  course,  the  negotiation  takes  effect  as  of 
the  time  when  the  indorsement  is  actually  made/* 
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The  note  and  mortgage  having  been  procured  by  means 
of  fraud  and  without  consideration  were,  thereupon  and 
thereafter,  in  the  hands  of  Leeper  and  appellant,  his  trans- 
feree without  indorsement,  subject  to  a  complete  defense. 

We  find  no  error  in  the  record  and  the  judgment  is 
affirmed.     Costs  are  awarded  to  respondenta 

Bice  and  Budge,  JJ.,  concur. 


(December  27,  1920.y 

R.  0.  MESSINQER  and  L.  0.  MESSINGER,  Appellants, 
y.  H.  R.  COX,  Respondent 

[194  Pac.  473.]  ' 

LsAsx-— Writtek  Instrument— Languagi  Unambiguous — ^Interpkbta- 
noN. 

1.  In  construing  a  written  instrument,  where  the  language  used 
is  clear,  certain  and  unambiguous,  the  court  will  give  effect  to  the 
language  employed   according   to   its   ordinary   meaning. 

2.  Held,  that  the  following  language  of  a  written  lease,  "But 
if  the  sale  shall  be  made  any  time  after  April  1  of  any  year  and 
before  October  1,  said  sale  must  be  made  subject  to  the  lease  for 
the  year  in  which  the  sale  is  made,  and  second  party  shall  be  en- 
titled to  remain  upon  the  place  until  he  shall  have  removed  his 
crop  for  said  year,  and  must  give  possession  on  or  before  Novem- 
ber 1  of  that  year,"  falls  within  the  above  rule. 

APPEAL  from  the  District  Court  of  the  Tenth  Judicial 
District,  for  Nez  Perce  County.  Hon.  Wallace  N.  Scales, 
Judge. 

Action  in  unlawful  detainer.  Judgment  of  dismissal. 
Reversed. 

Fred  E.  Butler,  for  Appellants. 

It  is  error  for  the  court  to  construe  a  written  instrument 
and  change  its  meaning  and  effect  unless  it  is  so  uncertain 
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and  ambiguous  that  the  meaning  thereof  cannot  be  deter- 
mined. {Quirk  V.  Rich,  40  Mont.  552,  107  Pae.  821;  Clark 
V.  Mallory,  185  111.  280,  56  N.  E.  1099 ;  Jacobs  v.  Parodi,  50 
Fla.  541,  39  So.  833 ;  Rosen  v.  Rose%  159  Mich.  72,  134  Am. 
St.  712,  123  N.  W.  559;  Westhaven  Water  Co.  v.  Redfield, 
58  Conn.  39,  18  Atl.  978;  Webb  v.  Missouri  State  Life  Ins. 
Co.,  134  Mo.  576,  115  S.  W.  481.) 

Eugene  A.  Cox,  for  Respondent. 

*'The  general  rule  for  construction  of  leases  is  that  they 
must  be  construed  most  favorably  for  the  lessee,  and  espe- 
cially is  this  the  case  when  the  clause  to  be  construed  is 
claimed  to  be  one  destroying  or  defeating  the  estate  of  the 
lessee."  {Moskountz  v.  Diringen,  96  N.  Y.  Supp.  173; 
Kaufmarm  v.  Liggett,  209  Pa.  87,  103  Am.  St.  988,  58  Atl. 
129,  67  L.  R.  A.  356.) 

Plaintiff  relies  upon  his  strict  technical  rights,  and  he  is 
bound  to  prove  the  clear  and  unquestioned  existence  of  his 
right,  and  that  he  exercised  the  power  of  cancellation  in 
the  manner  and  within  the  time  provided  by  the  contract. 
(Duffield  V,  WJiitlock,  1  Hoff.  Ch.  (N.  Y.)  110;  Duffield  v. 
Whitlock,  26  Wend.  (N.  Y.)  55;  Morrison  v.  Rossignol,  5 
Cal.  66.) 

BUDGE,  J. — On  September  4,  1915,  respondent  and  one 
Alice  Storey  entered  into  a  written  agreement  of  lease, 
whereby  she  let  to  respondent  certain  agricultural  lands,  for 
a  term  of  5  years,  beginning  October  1,  1915,  and  ending 
October  1,  1920,  unless  sooner  terminated  as  stipulated  in 
the  lease. 

Alice  Storey  on  May  18,  1917,  sold  and  conveyed  the  prop- 
erty to  appellants.  The  deed  conveying  the  premises  was 
filed  for  record  in  the  office  of  the  county  recorder  of  Nez 
Perce  county  on  May  31,  1917.  On  October  16,  1917,  appel- 
lants served  notice  on  respondent  fo  surrender  the  premises 
under  the  terms  of  the  lease  entered  into  between-  respondent 
and  Alice  Storey. 
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Upon  respondent's  failure  and  vrefusal  to  quit  and  sur- 
render the  premises,  this  action  in  unlawful  detainer  was 
commenced  in  the  probate  court  of  Nez  Perce  county  on 
January  18,  1918,  and  resulted  in  a  judgment  being  entered 
in  said  court  in  favor  of  appellants,  from  which  judgment 
respondent  appealed  to  the  district  court  where  the  action 
was  tried  de  novo.  On  the  trial  in  the  latter  court,  after 
appellants  had  introduced  their  evidence  in  support  of  the 
allegations  of  their  complaint,  viz.,  the  lease  entered  into 
between  Storey  and  respondent,  the  deed  from  Storey  to 
appellants  and  proof  of  the  filing  and  recording  thereof,  the 
assignment  of  the  lease,  the  notice  to  quit  and  surrender, 
and  evidence  touching  the  matter  of  damages,  the  court 
sustained  a  motion  to  dismiss  the  action,  and  judgment  of 
dismissal  was  duly  made  and  entered.  This  appeal  is  from 
the  judgment. 

The  appeal  involves  an  interpretation  of  certain  provisions 
of  the  written  lease,  particularly  section  10  thereof,  upon 
which  both  parties  rely.     This  section  is  as  follows: 

*'That  in  the  event  of  a  sale  of  the  premises  at  any  time 
between  Oct.  Ist  and  April  1st  of  the  year  following,  then 
second  party  hereby  agrees  to  give  peaceable  possession  to 
said  purchaser,  within  15  days  from  after  second  party  is 
paid  the  agreed  price  for  giving  possession,  and  if  the  par- 
ties hereto  cannot  agree  as  to  what  second  party  shall  be 
paid  for  giving  possession  then  the  same  shall  be  settled 
by  arbitration,  each  party  selecting  one,  and  if  these  two 
cannot  agree  than  they  shall  select  the  third  person,  and 
the  award  given  by  these  three  shall  be  binding  upon  the 
parties  hereto,  and  upon  the  payment  of  said  award  to 
second  party,  he  hereby  agrees  to  give  peaceable  possession 
within  the  said  15  days  from  and  after  the  payment,  and  if 
he  fails  and  refuses  so  to  do  first  party  is  hereby  authorized 
to  re-enter  and  take  possession  of  said  premises  without 
further  notice  and  without  litigation  and  without  damage 
other  than  the  award  given  for  possession,  but  if  the  sale 
shall  be  made  any  time  after  April  1st  of  any  year  and  be- 
fore Oct.  1st,  said  sale  must  be  made  subject  to  the  lease 
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for  the  year  in  which  the  sale  is  made,  and  second  party- 
shall  be  entitled  to  remain  upon  the  place  until  he  shall 
have  rempved  his  crop  for  said  year,  and  must  give  possession 
on  or  before  Nov.  1st  of  that  year." 

Appellants  contend  that  if  the  sale  had  been  made  between 
October  1st  and  April  1st,  the  respond^ent  could  not  have 
been  required  to  deliver  possessioh  until  he  had  been  paid 
an  agreed  price,  as  stipulated  in  the  foregoing  section,  pay- 
ment therefor  being  a  condition  precedent  to  appellants' 
right  'to  possession,  but  since  the  sale  was  made  between 
April  1st  and  October  1st,  there  was  no  condition  precedent 
to  be  performed,  and  respondent  was  required  to  deliver 
possession  by  November  1st,  at  which  time  respondent's 
right  to  possession  of  the  premises  would  expire  under  the 
terms  of  the  lease.  Respondent's  contention  in  substance 
is  that  whenever  the  sale  was  made,  if  before  the  expiration 
of  the  lease,  he  was  entitled  to  be  paid  an  agreed  price  as 
a  condition  precedent  to  his  surrender  of  the  premises,  to  be 
ascertained  as  provided  in  the  first  provision  under  section 
10  of  the  lease. 

Section  10,  supra,  contains  two  separate  and,  distinct  col- 
lateral limitations  upon  the  estate  of  the  lessee.  First,  if 
the  premises  are  sold  between  October  1st  and  April  1st,  the 
lessee  agrees  to  surrender  possession  within  15  days  after 
receiving  an  agreed  price,  to  be  ascertained  in  the  manner 
provided  for  in  the  lease.  Second,  if  the. sale  is  made  be- 
tween April  1st  and  October  1st,  it  is  to  be  made  subject 
to  the  lease  for  that  year,  the  lessee  agreeing  to  surrender 
possession  on  or  before  November  1st  of  that  year.  There 
is  no  reference  in  the  second  provision  to  the  payment  of  an 
agreed  price.  The  sale  was  made  May  18,  1917,  i.  e.,  during 
the  time  controlled  by  the  second  provision.  In  either  event, 
whether  the  lease  expired  at  the  end  of  the  five  years  or 
upon  November  1,  1917,  by  reason  of  the  sale  of  the  prop- 
erty between  April  1st  and  October  1st,  the  estate  of  the 
tenant  by  agreement  of  the  parties  to  the  lease  reached  the 
utmost  bounds  marked  for  its  continuance  by  the  limita- 
tion by  which  its  duration  was  governed.    The  right  of  the 
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tenant  became  absolutely  at  an  end.  The  sale  having  been 
made  between  April  1st  and  October  1st;  we  are  not  called 
npon  to  construe  what  was  meant  by  the  parties  when  they 
used  the  term  "an  agreed  price"  in  the  first  provision  of 
section  10,  and  under  the  terms  stipulated  between  the 
parties  the  sale  was  made  subject  to  the  lease  for  that  year 
and  subject  to  the  provision  that  respondent  must  give 
possession  on  or  before  November  1st  of  that  year.  This 
may  be  a  harsh  contract,  but  it  is  such  a  contract  as  the 
parties  had  a  right  to  enter  into.' 

The  language  of  the  second  provision  cannot  be  said  to 
be  ambiguous  or  uncertain,  and  in  construing  a  written 
instrument,  where  the  language  used  is  clear,  certain  and 
unambiguous,  the  court  will  give  effect  to  the  language  em- 
ployed according  to  its  ordinary  meaning. 

We  are  of  the  opinion  that  the  trial  court  erred  in  sus- 
taining respondent's  motion  and  in  dismissing  the  action. 

The  judgment  is  reversed.  Costs  are  awarded  to  appel- 
lants. 

Rice,  J.,  concurs. 

MORGAN,  C.  J.,  Concurring. — ^Ag  indicated  in  the  fore- 
going opinion,  the  five-year  period  for  which  the  land  was 
leased  expired  October  1,  1920.  Therefore,  if  the  present 
right  of  possession  was  the  only  matter  in  issue  between  the 
parties,  a  discussion  of  paragraph  10  of  the  lease  would 
be  unprofitable,  fiowever,  the  complaint  contains  an  allega- 
tion of  and  prayer  for  damages,  provided  for  in  C.  S.,  sec. 
7335,  as  well  as  for  restitution  of  the  premises,  so  the  date 
when  appellants  became  entitled  to  possession  is  material 
and  the  proper  interpretation  of  that  paragraph  is  not  a 
moot  question* 
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(December  28,  1920.) 

GUT  HAYDON,  Respondent,  v.  G.  A.  BRANSON  and 
MILWAUKEE  LUMBER  COMPANY,  a  Corporation, 
Appellants. 

[195  Pac.  545.] 

Fleading — ^Logging    Oontbact — Peoof— Oonplicting    Measurement — 

EPPKCT  op — ^EEDICT — MOTION   FOB   NbW    TbIAL — SUBPBISB — NEWLY 

DiscovEBED  Evidence. 

1.  In  an  action  on  contract  for  the  sale  of  timber  at  a  stip- 
ulated price  per  thousand  feet,  to  recover  the  alleged  balance  of 
the  purchase  price^  there  being  no  agreement  that  a  log  scale  of 
the  timber  should  be  final,  binding  or  conclusive  upon  the  parties, 
it  is  proper  to  receive  in  evidence  any  competent  proof  tending  to 
show  the  actual  amount  of  timber  logged,  and  the  question  of 
fraud  in  the  making  of  the  log  scale  is  not  involved. 

2.  In  such  cases,  evidence  of  a  stump  scale,  made  after  the 
timber  has  been  logged  off,  is  competent  as  tending  to  show  the 
actual  amount  of  timbei  logged,  and  its  wjeight  is  a  question  for 
the  jury. 

3.  When  there  is  substantial  evidence  to  sustain  a  verdict,  it 
will  not  be  disturbed  on  appeal  because  of  conflict. 

'  4.  Surprise  as  gronud  for  a  new  trial  cannot  be  predicated 
upon  the  admission  of  proof  which  is  competent,  relevant  and 
material  to  the  issues  raised  hj  the  pleadings. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District,  for  Shoshone  County.  Hon.  William  W.  Woods, 
Judge. 

Action  on  contract  for  the  sale  of  timber.  Judgment  for 
plaintiff  and  order  denying  a  new  trial.  Judgment  and 
order  affirmed. 

E.  N.  La  Veine  and  Cannon  &  Ferris,  for  Appellant. 

Where  contract  does  not  fix  mode  of  measurement  and 
there  is  no  statute,  the  measurement  should  be  made  by  the 
customary  standard.     (Kinney,  Essentials  of  American  Tim- 
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ber  Law,  sees.  141,  142;  17  R.  C.  L.  1102;  Destrehm  v. 
Louisiana  Co,,  45  La.  Ann.  920,  40  Am.  St.  265,  13  So. 
230;  W.  T.  Smith  Lhr.  Co,  v.  Jernigan,  185  Ala.  125,  Ann. 
Cas.  1916C,  654,  64  So.  300.) 

The  scale  made  in  the  manner  or  by  the  person  contem- 
plated by  the  contract  will  be  enforced  as  final  unless  fraud 
or  substantial  mistake  be  shown.  {Bailey  v.  Blanchard,  62 
Me.  168;  Madunkeunk,  D.  &  I.  Co.  v.  Allen  Co.,  102  Me. 
257,  66  Atl.  537;  llanufactiirers'  Bank  v.  HoUingsworthf 
106  Me.  326;  76  Atl.  880.) 

In  the  absence  of  agreement  as  to  measurement, -the  stat- 
ute should  control.  (Johnson  v.  Bums,  39  W.  Va.  658, 
20  S.  E.  686.) 

In  the  absence  of  clear  and  convincing  proof  of  either 
fraud  or  mistake,  respondent  is  bound  by  the  written  scale 
reports.  (33  Cent.  Dig.,  Logs  and  Logging,  sec.  21; 
12  Dec.  Dig.,  Logs  and  Logging,  sec.  10;  Usrey  Lumber  Co. 
v.  Huie-Hodge  Co.,  135  La.  511,  65  So.  627;  Atwood  v. 
Maine  Co.,  103  Me.  394,  69  Atl.  622;  Nadeau  v.  Pingree, 
92  Me.  196,  42  Atl.  353.) 

Featherstone  &  Fox  and  James  A.  Wayne,  for  Respondent. 

Mr.  Lusk's  stump  scale  was  ample  legal  proof  of  such 
a  discrepancy  as  woidd  justify  the  inference  of  fraud  or 
mistake.  {Sullivan  v.  Ross'  Estates,  124  Mich.  287,  82 
N.  W.  1071.) 

Evidence  of  great  discrepancy  between  the  scale  and  other 
proof  of  timber  actually  logged  should  be  admitted  as  proof 
of  fraud,  unfair  dealing  or  mistake,  and  as  being  of  8u£S- 
cient  probative  value  in  itself  to  warrant  the  jury  in  dis- 
regarding the  scale  made  by  the  persons  agreed  upon. 
{Gardner  v.  Wilbur,  75  Wis.  601,  44  N.  W.  628;  Ortman  v. 
Green,  26  Mich.  209;  Peterson  v.  Rekhel,  143  Mich.  212, 
106  N.  W.  877;  Ozan  Lbr.  Co.  v.  Haynes,  68  Ark.  X85,  56 
S.  W.  1068;  Robinson  v.  Ward,  141  Mich.  1,  104  N.  W.  373; 
Eaton  V.  Sheehan,  224  Mass.  82,  112  N.  E.  626.) 
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A  large  discrepancy  in  the  amount  is  proof  of  fraud  or 
mistake  suflBcient  to  take  the  case  to  the  jury.  (Breshanan 
V.  Ross,  103  Mich.  483,  61  N.  W.  793;  Brooks  v.  Bellows, 
179  Mich.  421,  146  N.  W.  311;  HdU  v.  Handy,  26  N.  H. 
206.) 

BUDGE,  J.— In  the  fall  of  1914,  respondent,  who  was  the 
owner  of  certain  timber  land  on  Big  Creek,  Shoshone  county, 
Idaho,  entered  into  an  oral  agreement  with  appellant  Bran- 
son, under  which  the  latter  was  to  log  all  of  the  timber 
except  white  fir  and  hemlock  from  respondent's  claim. 
Pursuant  thereto,  logging  operations  were  conducted  at 
two  periods,  first  in  the  fall  of  1914,  and  the  second  in  the 
spring  of  1915,  at  the  end  of  which  all  of  the  merchantable 
timber  had  been  logged  off  the  claim  and  shipped.  The 
contract,  an  interpretation  of  which  is  one  of  the  chief 
sources  of  dispute  in  the  case,  and  which  shows  the  con- 
nection of  appellant  Milwaukee  Lumber  Company  with  the 
transaction  involved  herein,  is  best  exemplified  by  a  letter 
from  the  latter  company  to  respondent,  admitted  in  evi- 
dence as  plaintiff '6  exhibit  ^'B,"  which  reads  a^  follows: 

*'St.  Maries,  Idaho,  April  9,  1915. 
'*Mr.  Guy  J.  Haydon, 

"Kennewick,  Washington. 
*'Dear  Sir: 

**  Relative  to  your  timber  located  on  Big  Creek  which  Mr. 
Branson  contemplates  logging,  will  say  that  if  it  is  satis- 
factory with  you  for  him  to  log  this,  that  we  will  see  that 
your  stumpage  is  paid  for,  that  is,  that  we  will  deduct  the 
stumpage  value  before  paying  Mr.  Branson,  or  stand  re- 
sponsible for  the  stumpage  value  of  the  timber  that  is  cut 
and  removed,  on  the  basis  of  $2.00  per  M  ft  for  the  White 
Pine,  and  $1.00  per  M  ft  for  the  Cedar  and  other  mixed 
timber  as  shown  by  log  scale,  and  %  cent  per  lineal  foot 
on  Cedar  Poles,  and  pay  you  on  the  10th  of  each  month 
for  all  logs  and  poles  cut  and  loaded  the  previous  month. 
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It  is  understood  that  there  is  to  be  no  Hemlock  or  White 
Kp  cut 

-  "Tours  very  truly, 
"MILWAUKEE  LUMBER  COMPANY, 
"By  A.  V.  BRADBICK, 
"Secretary. 

"Accepted: 

"By  Q.  J.  HAYDON." 

This  is  an  action  upon  the  contract  to  recover  an  alleged 
balance  of  $5,327.34,  it  being  alleged  in  the  complaint  that 
Branson  received,  cut  and  removed  from  the  land  a  total  of 
5,357,000  ft.,  of  which  3,374,910  ft.  was  white  pine  and 
1,982,090  ft.  was  mixed  cedar,  fir  and  tamarack.  The  an- 
swer put  in  issue  the  allegations  of  the  complaint,  and 
alleged  that  the  amount  of  timber  cut  by  Branson  and  de- 
livered to  the  lumber  company  was  1,339,400  ft.  of  white 
pine,  663,940  ft.  of  mixed  cedar,  and  12,366  linear  feet  of 
cedar  poles,  for  which  it  was  alleged  the  total  amount  due 
respondent  had  been  paid. 

The  case  was  tried  to  a  jury  and  a  verdict  was  returned 
in  favor  of  respondent  for  the  balance  prayed  for  in  the 
complaint  and  judgment  entered  therefor.  A  motion  for 
new  trial  was  denied.  This  appeal  is  from  the  judgment 
and  from  the  order  overruling  the  motion  for  a  new  trial. 

Numerous  specifications  of  error  have  been  assigned,  but 
a  separate  discussion  thereof  will  be  unnecessary. 

The  evidence  on  behalf  of  respondent  tended  to  show 
that  by  a  stump  scale  of  the  timber  logged  oS  of  the  land, 
3,374,910  ft.  of  white  pine  and  1,9JB2,090  ft.  of  mixed  cedar, 
fir  and  tamarack,  had  been  cut  and  removed.  The  allega- 
tions of  the  complaint  as  to  the  amount  of  timber  were  sus- 
tained as  alleged  in  the  complaint.  The  evidence  on  behalf 
of  appellants  showed  that  according  to  their  log  scale 
1,339,400  ft.  of  white  pine  and  663,940  ft.  of  mixed  cedar, 
fir  and  tamarack,  had  been  scaled  out  of  the  logs  taken  by 
appellants  as  merchantable  timber;  a  discrepancy  of 
2,035,510  ft.  in  the  white  pine  and  1,318,150  ft.  in  the  mixed 
cedar,  fir  and  tamarack.    In  other  words,  appellants'  log 
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scale  accounts  for  only  about  one-third  of  the  timber  shown 
by  respondent's  stump  scale  to  have  been  cut  and  removed. 
Thus  a  direct  conflict  in  the  evidence  was  presented  to  the 
jury  to  be  settled  by  their  verdict. 

The  assignment  predicating  error  upon  the  ruling  of  the 
trial  court  denying  their  motion  for  a  directed  verdict, 
made  at  the  close  of  all  the  evidence  in  the  case,  gives  rise 
to  appellants'  main  contention  that  **When  parties  have 
agreed  upon  a  scaler  to  scale  logs  they  will,  in  the  absence 
of  fraud  or  mathematical  mistake,  be  bound  by  his  scale." 
But  neither  the  pleadings  nor  the  proof  support  the  theory 
that  it  was  agreed  that  the  findings  of  those  who  were  to 
make  the  scale  should  be  final,  binding  or  conclusive  on  the 
parties.  The  case,  therefore,  does  not  fall  within  the  rule, 
if  such  it  be,  contended  for  by  appellants.  Under  the  con- 
tract alleged  and  proved  it  was  proper  to  receive  any  com- 
petent proof  tending  to  show  the  actual  amount  of  timber 
logged  thereunder.  In  principle  the  case  falls  within  the 
rule  stated  by  this  court  in  Smith  v,  Faris-Kesl  Construc- 
tion Co.,  27  Ida.  407,  150  Pae.  25,  and  quoted  with  approval 
in  Maney  v.  Idaho  Construction  Co.,  30  Ida.  Ill,  at  117,  163 
Pac.  297,  as  follows: 

'*In  the  contract  here  under  consideration  it  was  not 
stipulated  that  the  estimates  of  the  engineer  should  be  final, 
binding  or  conclusive  upon  the  parties;  therefore,  the  allega- 
tions of  fraud  in  the  complaint  were  immaterial  and  the 
estimates  of  the  engineer  were  subject  to  attack  for  inac- 
curacy, and  it  was  proper  for  the  trial  court  to  consider  all 
the  evidence  offered  and  admitted  touching  the  amount, 
character  and  classification  of  material  handled  by  respond- 
ent in  the  construction  of  the  canal." 

Respondent  was  not  suing  appellants  because  of  any  fraud 
or  mistake  in  their  log  scale.  He  was  suing  for  the  balance 
of  the  purchase  price  of  his  timber.  The  timber  was  gone. 
It  was  no  longer  possible  to  make  any  scale  of  the  timber 
except  a  stump  scale,  and  respondent,  availing  himself  of 
this   method   of   ascertaining   the  amount  of  timber  taken 
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from  his  land,  discovered  that  he  had  only  been  paid  for 
approximately  one-third  of  his  timber. 

Appellants  seek  to  discredit  the  testimony  of  respondent's 
witness  Lusk,  who  made  the  stump  scale,  but  as  his  testi- 
mony was  competent,  it  is  only  necessary  to  observe  that 
its  weight  and  credibility  was  a  question  for  the  jury,  and 
the  verdict  of  the  jury  has  settled  this  question  adversely 
to  appellants'  contention.  The  evidence,  therefore,  shows 
that  the  log  scale  accounts  for  approximately  only  one-third 
of  the  timber  logged.^  Appellants  attempted  to  account  for 
this  difference  by  deductions  made  by  the  log  scalers,  but  the 
evidence  clearly  shows  and  the  jury  found  that  such  a 
discrepancy  cannbt  be  accounted  for  in  this  manner. 

Appellants  also  contend  in  this  connection  that  under  the 
contract  they  were  only  to  pay  for  such  logs  as  were  cut 
and  loaded.  An  examination  of  the  contract,  however,  shows 
this  contention  to  be  without  merit,  for  under  the  contract 
appellants  were  to  stand  responsible  for  the  stumpage  value 
of  the  timber  cut  and  removed  and  see  that  it  was  paid  for, 
the  material  language  of  the  contract  pertinent  thereto  be- 
ing   as   follows : 

*'  ....  we  will  see  that  your  stumpage  is  paid  for,  that 
is,  that  we  will  deduct  the  stumpage  value  before  paying  Mr. 
Branson,  or  stand  responsible  for  the  stumpage  value  of  the 
timber  that  is  cut  and  removed,  on  the  basis  of  $2.00  per 
M  ft.  for  the' White  Pine,  and  $1.00  per  M  ft.  for  the  Cedar 
and  other  mixed  timber  as  shown  by  log  scale,  ....  " 

The  reference  in  the  contract  to  payments  on  the  10th 
of  each  month  *'for  all  logs  and  poles  cut  and  loaded  the 
previous  month*'  merely  provided  a  basis  of  computation 
upon  which  the  monthly  payments  were  to  be  made. 
Moreover,  the  evidence  on  behalf  of  respondent  establishes 
the  fact  that  the  timber  was  not  only  cut  but  taken,  and 
any  contention  that  appellants,  whom  the  record  shows  to  be 
experienced  in  the  timber  and  lumber  business,  would  cut 
over  five  and  a  third  million  feet  of  timber,  two-thirds  of 
which  was  not  merchantable,  is  so  inherently  unreasonable 
as  to  be  unworthy  of  serious  consideration. 
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Ag  to  the  affidavits  presented  upon  the  motion  for  a  new 
trial,  appellants  claim  that  they  were  surprised  by  reason  of 
the  fact  that  upon  the  trial  the  court  required  them  to  meet 
proof  of  the  stump  scale.  This  contention  is  obviously  with- 
out merit.  Their  next  claim  in  this  connection  is  that  a 
purported  stump  scale  made  after  the  trial  discloses  newly 
discovered  evidence  which  they  could  not  with  reasonable 
diligence  have  discovered  and  produced  at  the  trial.  That 
the  evidence  could  have  been  discovered  and  produced  at 
the  trial  is  too  patent  for  comment,  and  the  only  excuse 
appellants  offer  for  not  procuring  and  producing  it  upon 
the  trial  is  their  unfounded  claim  of  surprise  already  re- 
ferred to. 

We  find  no  merit  in  any  of  the  assignments  predicating 
error  upon  the  giving  or  refusal  to  give  instructions. 

Finding  no  reversible  error  in  the  record,  the  judgment 
and  order  appealed  from  are  affirmed.  Ciosts  are  awarded  to 
respondent. 

Morgan,  G.  J.,  and  Bice,  7.,  concur. 

Petition  for  rehearing  denied. 


(December  29,  1920.) 

CLORA  MARKLB  DAHLSTROM,  ALVIN  MARKLE,  and 
CHARLES  B.  ADAMSON  and  GEORGE  B.  MARKLE, 
Jr.,  Administrators  C.  T.  A.  of  the  Estate  of  GEORGE 
B.  MARKLE,  Deceased,  Appellants,  v.  RAMSEY  M. 
[WALKER,  Trustee,  Respondent. 

[194  Pac.  847.] 

Trusts  —  Judgments    by    Confession  —  Limftation    of    Actions -« 
Laches — Capacity  to  Sub. 

1.  It  is  the  duty  of  a  trustee  to  administer  his  trust  in  accord- 
ance with  the  provisions  of  the  instrument  by  which  it  is  created^ 
if  in  BO  doing  he  does  not  yiolate  the  law. 
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2.  In  accordance  with  C.  S.,  sec.  7998,  an  affidavit  taken  in 
another  state,  to  be  used  in  this  state,  may  be  taken  before  anj 
notary  public  in  such  state. 

8.  The  courts  of  this  state  are  authorized  to  take  judicial 
notice  of  the  seals  of  notaries  public  of  sister  states. 

4.  As  a  general  rule,  a  corporation,  in  a  proper  case,  by  its 
proper  officer,  may  confess  judgment   without  action. 

5.  A  confession  of  judgment  in  this  state,  executed  in  con- 
formity with  the  statute,  in  substance  and  form,  by  an  officer 
having  apparent  authority  so  to  do,  and  in  addition  thereto  re- 
citing that  his  action  in  so  doing  was  authorized  by  the  directors 
of  the  corporation,  whose  action  was  ratified  by  the  stockholders 
thereof,  is  not  void  npon  its  face  and  is  not  subject  to  successful 
collateral  attack. 

6.  A  judgment  of  a  corporation  obtained  by  confession,  in 
favor  of  an  officer  thereof,  is  not  void  when  it  does  not  appear 
that  it  was  fraudulently  obtained. 

7.  A  judgment  by  confession  for  an  amount  due  upon  a  judg- 
ment of  foreclosure  of  a  mortgage,  in  consideration  of  a  release 
of  the  judgment  of  foreclosure,  is  not  illegal  or  against  public 
policy.  B.  S.,  see.  4520  (now  G.  S.,  sec.  6949),  does  not  contain 
a  limitation  upon  the  power  to  enter  into  a  contract  by  which  a 
mortgagee  may  agree  to  waive  or  release  the  security  of  his 
mortgage.  This  section  refers  only  to  the  form  of  action  to  re- 
cover a  debt  which  at  the  time  of  its  eonmiencement  is  secured  by 
a  mortgage. 

8.  The  fact  that  a  judgment  may  be  dormant  does  not  prevent 
it  from  being  a   lawful  claim  against  the  judgment   debtor. 

9.  A  foreign  corporation  doing  business  in  this  state,  having 
appointed  a  statutory  agent  upon  whom  process  may  be  served, 
but  which  fails  to  refill  the  office  of  statutory  agent  upon  his  re- 
moval from  the  state,  is  denied  the  benefit  of  the  statutes  of  the 
state  limiting  the  time  for  commencement  of  civil  actions  during 
the  time  the  designated  agent  is  absent  from  the  state. 

10.  The  doctrine  of  laches  is  one  of  equitable  cognizance  only, 
and  u  not  applicable  to  an  action  to  enforce  a  claim  at  la'w. 

11.  The  right  of  administrators  appointed  by  the  courts  of 
another  state  to  sue  in  this  state  cannot  be  questioned  for  the 
first  time  in  the  supreme  court  upoi)  appeal. 

2.  Authentication  of  affidavit  before  foreign  notary,  see  note  in  1 
Abil  Oaa.  544. 

9.  Revocation  by  foreign  corporation  of  designation  of  agent  for 
service  of  process  as  affecting  liability  to  suit  within  state,  see  notes 
in  6  Ann.  Oaa.  295;  Ann.  Cas.  1916D,  378;  Ann.  Caa.  1918 A,  397. 
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APPEAL  from  the  District  Court  of  the  First  Judicial 
District,  for  Shoshone  County.  Hon.  John  M.  Plynn,  Pre- 
siding Judge. 

A  proceeding  to  direct  a  trustee  in  regard  to  the  dis- 
tribution of  trust  funds.  Order  against  certain  claimants, 
who  appeal.    Reversed. 

J.  E.  Qyde,  for  Appellants. 

There  being  no  designated  agent  upon  whom  process 
against  this  foreign  corporation  could  be  served,  the  cor- 
poration and  the  trustee  representing  it  could  not  avaU 
itself  of  the  benefits  of  the  statute  of  limitations.  {Katz  v, 
Herrick,  12  Ida.  1,  86  Pac.  873;  Graham  v.  Brown,  Bros, 
Co.,  30  Ida.  651,  168  Pac.  9;  Hdle  v.  St.  Louis  cfe  8.  F.  R, 
Co.,  39  Okl.  192,  Ann.  Cas.  1915D,  907,  134  Pac.  949, 
L.  R.  A.  1915C,  544.) 

Under  statutes  similar  to  sec.  6056,  C.  S.,  the  signature 
and  seal  of  a  notary  public  of  another  state  to  an  affidavit 
is  sufficient.  {Goree  v.  Wad^worth,  91  Ala.  416,  8  So.  712; 
Singletary  v.  Watson,  136  Ga.  241,  71  S.  E.  162;  Wood  v. 
St.  Paul  R.  R.  Co.,  42  Minn.  411,  44  N.  W.  308,  7  L,  R.  A. 
149.) 

If  the  contention  of  counsel  for  respondent  to  the  effect 
that  the  Pennsylvania  executors  of  the  estate  of  George  B. 
Markle,  deceased,  cannot  make  a  claim  in  this  state  under 
the  judgment  due  said  Markle  is  correct,  it  cannot  be  urged 
for  the  first  time  in  the  supreme  court.  {Anthes  v.  Anthes, 
21  Ida.  305,  121  Pac.  553;  Whitley  v.  Spokane  etc.  R.  Co., 
23  Ida.  642,  132  Pac.  121.) 

The  Portland  Mining  Company  in  1905  had  the  same 
power  as  a  natural  person  to  enter  into  any  contract  which 
an  individual  could  enter  into,  and  had  power  to  confess 
the  judgments.  (2  Fletcher,  Cyclopedia  of  Corp.,  p.  1845, 
sec.  900;  1  Clark  &  Marshall  on  Corp.,  p.  672,  sec.  264; 
Solomon  v.  C.  M.  Schneider  Co.,  56  Neb.  680,  77  N.  W.  65; 
Keyser  v.  Shute,  3  Ariz.  836,  29  Pac.  386 ;  Pronty  v.  Prouty, 
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155  Pa.  112,  25  Atl.  1001 ;  Forty  Acre  Spring  Livestock  Co. 
V.  West  Texas  B.  &  T.  Co.  (Tex.  Civ.  App.),  Ill  S.  W. 
417.) 

Contracts  between  a  corporation  and  its  oflScers  or  stock- 
holders are  not  void,  and  are  voidable  only,  where  not 
made  in  good  faith  or  injurious  to  the  corporation.  (2 
Fletcher,  Cyclopedia  of  Corp.,  p.  1855,  sec.  907.) 

H.  J.  Hull  and  I.  N.  Smith,  for  Respondent. 

The  official  character  of  a  foreign  notary  must  be  shown 
and  certified  to  before  his  purported  acts  will  be  accepted 
in  any  state  other  than  that  of  his  residence.  (2  C.  J.  335; 
Desnoyes  V.  First  Nat.  Bank,  188  111.  312,  58  N,  E.  994.) 

Courts  of  equity  do  not  favor  antiquated  or  stale  demands 
and  refuse  to  interfere  where  there  has  been  gross  laches 
in  commencing  the  proper  action  or  long  asquiescence  in 
the  assertion  of  adverse  rights.  {Ryan  v.  Woodin,  9  Ida. 
525,  75  Pac.  261 ;  Godden  v.  Kimmel,  Admx.,  99  U.  S.  201, 
25  L.  ed.  431 ;  Badger  v.  Badger,  2  Wall.  87,  17  L.  ed.  836, 
see,  also,  Rose's  U.  S.  Notes.) 

The  power  to  serve  process  on  a  foreign  corporation  fixes 
the  time  when  the  statute  begins  to  run  as  to  it.  {Colonial 
&  U.  8.  Mortgage  Co,  v.  N.  W.  Thresher  Co.,  14  N.  D.  147, 
116  Am.  St.  642,  8  Ann.  Cas.  1160,  103  N.  W.  915,  70 
L.  R.  A.  814;  McCabe  v.  Illinois  Cent.  R.,  13  Fed.  827, 
4  McCrary,  492;  Turcott  v.  Yazoo  Ry.,  101  Tenn.  102,  70 
Am.  St.  661,  45  S.  W.  1067,  40  L.  R.  A.  768;  12  Am.  & 
Eng.  Ency  of  Law,  2d  ed.,  897,  904,  905.) 

RICE,  J.— On  March  9,  1912,  the  Portland  Mining  Com- 
pany, an  Oregon  corporation,  conveyed  certain  mining 
property,  situated  in  Shoshone  county,  to  George  B.  Markle, 
as  trustee.  Upon  the  death  of  George  B.  Markle,  the  district 
court  appointed  respondent  Ramsey  M.  Walker  as  his  suc- 
cessor. The  provisions  of  the  instrument  under  which 
George  B.  Markle  held  the  property  in  trust  are  in  part 
as   follows: 
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*'....  That  the  said  George  B.  Markle  be,  and  he  is 
hereby  authorized,  empowered  and  directed  to  sell  said 
property  for  the  best  price  and  on  the  best  terms  obtainable 
therefor,  for  the  use  and  benefit  of  the  stockholders  of  this 
corporation  [Portland  Mihing  Company],  and  that  from  the 
proceeds  of  the  sale  of  the  said  premises  he  shall  deduct  the 
expenses  of  such  sale,  including  the  payment  of  any  com- 
mission agreed  upon  and  the  amount  due  him,  the  said 
(Jeorge  B.  Markle,  for  taxes  heretofore  paid,  or  which  he 
may  hereafter  pay  upon  said  premises,  and  any  other  law- 
ful charges  or  claims  against  this  company,  paying  the 
overplus,  if  any  there  be,  to  the  stockholders  of  this  cor- 
poration according  to  their  holding  of  stock  therein." 

The  order  of  the  court  appointing  Walker  trustee  directed 
that — 

**  ....  He  is  hereby  authorized,  empowered  and  directed . 
to  sell  said  property  for  the  best  price  and  on  the  best 
terms  obtainable  therefor,  for  the  use  and  benefit  ,of  the 
stockholders  of  the  Portland  Mining  Company  on  the  9th 
day  of  March,  1912;  and  that  from  the  proceeds  of  such 
sale  of  the  said  premises  he  shall  deduct  the  expenses  of 
such  sale  including  the  payment  of  any  commission  agreed 
upon,  and  any  other  lawful  claims,  paying  the  overplus  to 
the  stockholders  of  said  corporation  as  aforesaid  their  por- 
tion of  said  proceeds.*' 

Walker,  as  trustee,  sold  the  property  for  $100,000,  and 
thereafter  filed  in  the  court  a  final  report  of  his  proceedings 
in  the  execution  of  the  trust,  and  prayed  that  an  order  be 
made  directing  that  the  residue  of  said  trust  fund  be  dis- 
tributed to  the  person  or  persons  found  to  be  entitled  thereto 
by  the  court. 

Clora  Markle  Dahlstrom,  Alvin  Markle,  and  Charles  B. 
AdaB[ison  and  George  B.  Markle,  Jr.,  administrators,  C.  T.  A., 
of  the  estate  of  George  B.  Markle,  deceased,  filed  claims 
against  the  trust  fund.  The  claims  of  Clora  Markle  Dahl- 
strom and  Alvin  Markle  set  forth  that  on  the  fifth  day  of 
December,  1902,  *  Clora  Markle  Dahlstrom  recovered  a  judg- 
iment  foreclosing  a  mortgage  upon  the  property  described 
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in  the  trust  deed,  and  that  on  the  same  day  Alvin  Markle 
recovered  a  judgment  foreclosing  a  mortgage  upon  the 
same  property.  On  the  eleventh  day  of  April,  1905,  a 
satisfaction  of  each  of  these  judgments  was  filed,  and  on  the 
same  day,  in  consideration  thereof,  the  Portland  Mining 
Company  confessed  judgments  in  favor  of  Glora  Markle 
Dahlstrom  and  Alvin  Markle,  each  in  a  sum  equal  to  the 
principal  amount  found  due  in  the  foreclosure  decree,  with 
interest  from  the  date  of  that  decree.  On  the  same  day  a 
confession  of  judgment  was  filed  by  the  company  in  favor 
of  Gedrge  B.  Markle  for  the  sum  of  $2,172.98.  The  amount 
of  these  judgments  exceeded  the  trust  funds  in  the  hands 
of  Walker.  CertairL  other  claims  were  presented  and 
allowed  by  stipulation  of  the  parties  and  paid  by  the  trustee. 
The  court  disallowed  the  claims  of  Clora  Markle  Dahlstrom, 
Alvin  Markle,  and  Charles  B.  Adamson  and  George  B. 
Markle,  Jr.,  administrators,  C.  T.  A.,  as  above  set  out,  and 
ordered  that  the  residue  of  the  funds  be  distributed  among 
the  stockholders  of  the  Portland  Mining  Company  pro  rata, 
deducting  from  the  shares  of  Clora  Markle  Dahlstrom  and 
Alvin  Markle  certain  sums  of  money  properly  chargeable 
against  their  portions  of  the  fund. 

Clora  Markle  Dahlstrom,  Alvin  Markle  and  Charles  B. 
Adamson  and  George  B.  Markle,  Jr.,  administrators,  C.  T.  A., 
of  the  estate,  have  appealed  to  this  court  from  the  order 
of  the  court  disallowing  their  claims  upon  the  judgments 
hereinbefore  described. 

The  parties  to  this  proceeding  do  not  call  in  question 
the  power  of  the  corporation  to  execute  the  trust  deed  of 
March  9,  1912,  or  the  validity  of  the  title  thereby  con- 
veyed. Whatever  title  was  conveyed  was  accepted  by  the 
trustee  to  be  by  him  administered  according  to  the  terms  of 
the  trust.  Walker  succeeded  to  the  title  conveyed  to  his 
predecessor,  George  B.  Markle.  and  held  the  same  in  trust 
under  the  orders  of  the  court.  Acting  under  the  authority 
of  the  court,  he  conveyed  the  title  to  a  purchaser  and  re- 
ceived  therefor   the   fund   now   under   consideration.    The 
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coiirt  is  only  concerned  with  the  proper  distribution  of  this 
fund. 

The  express  trust  under  which  George  B.  Markle  acted  in 
his  lifetime,  and  the  order  of  the  court  pursuant  to  which 
Walker  acted,  both  provided  that  from  the  proceeds  derived 
from  the  sale  of  the  property,  the  trustee,  after  paying  the 
expenses  and  commissions,  should  pay  any  lawful  claims 
against  the  company,  and  pay  the  overplus,  if  any,^  to  the 
stockholders.  Were  the  claims  of  appellants  lawful  claims 
against  the  company? 

Bespondent  attacks  the  judgments  entered  by  confession 
upon  the  ground  (1)  that  there  was  attached  thereto  no 
certificate  of  the  official  character  of  the  notary  public  in 
the  state  of  Rhode  Island  before  whom  the  confessions  of 
judgment  were  verified,  and  (2)  because  they  were  not  ex- 
ecuted by  the  officer  of  the'  corporation  having  authority 
to  confess  judgment  for  the  corporation. 

The  attack  upon  these  judgments  in  this  proceeding  is 
collateral,  and  the  question  presented  is  whether  or  not  they 
are  void  upon  their  face. 

As  to  the  first  objection,  it  is  provided  by  C.  S.,  sec.  7998, 
that  an  affidavit  taken  in  another  state,  to  be  used  in  this 
state,  may  be  taken  before  any  notary  public  in  such  state. 
The  courts  of  this  state  are  authorized  to  take  judicial 
notice  of  the  seals  of  notaries  public  in  sister  states.  (C.  S., 
sec.  7933;  Pierce  v.  Indseth,  106  U.  S.  546,  1  Sup.  Ct.  418, 
27  L.  ed.  254,  see,  also,  Rose's  U.  S.  Notes;  Brown  Mfg. 
Co.  V.  GUpin,  120  Mo.  App.  130,  96  S.  W.  669.) 

It  may  be  stated  as  the  general  rule  that  a  corporation, 
in  a  proper  case,  by  its  proper  officer,  may  confess  judg- 
ment without  action.  (15  R.  C.  L.  648;  Mardey  v.  Ma/yer, 
68  Kan.  377,  1  Ann.  Cas.  825,  75  Pac.  550.)  The  power  to 
confess  judgment  is  included  within  the  power  to  make  con- 
tracts and  to  sue  and  be  sued. 

The  confessions  of  judgment  appear  to  have  met  the  re- 
quirements of  the  statute  as  to  substance  and  form,  and 
purport  to  have  been  executed  by  the  secretary  of  the  cor- 
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poration.  In  addition  thereto,  it  is  recited  that  they  were 
authorized  by  the  directors  of  the  corporation,  whose  action 
was  ratified  by  the  stockholders.  It  does  not  appear,  there- 
fore, upon  the  face  of  the  record  that  the  confessions  of 
judgment  were  made  without  authority,  and  accordingly  i£ 
must  be  held  in  this  action  that  the  judgments  when  entered 
were  valid. 

"Hiere  is  no  merit  to  the  contention  that  the  judgments 
by  confession  were  void  because  entered  in  favor  of  an 
officer  of  the  corporation,  it  not  appearing  that  the  same 
were  fraudulently  obtained. 

Neither  is  there  any  merit  to  the  contention  that  it  was 
beyond  the  power  of  the  corporation  to  confess  judgment 
for  a  sum  of  money  in  consideration  of  the  release  by  the 
judgment  debtors  of  a  judgment  of  foreclosure  of  a  mort- 
gage given  to  secure  the  same  debt.  The  agreement  between 
the  parties  which  resulted  in  the  satisfaction  of  the  judg- 
ments of  foreclosure  and  the  entering  of  judgments  by 
confession  was  not  illegal  or  against  public  policy,  and  no 
other  limitation  upon  their  power  to  so  contract  has  been 
called  to  our  attention. 

It  is  contended  that  R.  S.,  sec.  4520  (now  G.  S.,  sec.  6949), 
in  force  at  that  time,  to  the  effect  that  ''there  can  be  but 
one  action  for  the  recovery  of  any  debt,  or  the  enforcement 
of  any  right  secured  by  a  mortgage  upon  real  estate  or 
personal  property,  which  action  must  be  in  accordance  with 
the  provisions  of  this  chapter,"  forbids  such  transactions 
as  were  had  in  this  case.  That  section  has  reference  to  the 
recovery  of  a  debt  which  at  the  time  the  action  is  brought 
is  secured  by  a  mortgage.  It  does  not  profess  to  contain  a 
limitation  upon  the  power  to  enter  into  a  contract  by  which 
a  mortgagee  may  agree  to  waive  or  release  the  .security  of 
his  mortgage. 

It  is  urged,  however,  that  even  if  the  judgments  by  con- 
fession were  valid  when  entered,  that  they  have  become 
dormant,  and  also  that  the  statute  of  limitations  had  run 
against  them.  **A  judgment  not  satisfied,  or  barred  by 
lapse  of  time,  but  temporarily  inoperative  so  far  as  the  right 
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to  issue  execution  is  concerned,  is  usually  called  a  dormant 
judgment."  (23  Cyc.  1428.)  The  question  as  to  whether 
or  not  the  judgments  under  consideration  became  dormant  is 
not  important  in  this  case.  The  question  is  whether  the 
judgments  are  lawful  claims  against  the  corporation. 

We  are  of  the  opinion  that  the  statute  of  limitations  has 
not  run  against  the  judgments. 

B.  S.,  sec.  2653,  amended  Sess.  Laws  1903,  p.  49,  was 
in  force  at  the  time  the  transactions  under  consideration  in 
this  case  occurred.  By  this  section,  among  other  things, 
it  is  provided  that  every  corporation  not  created  under  the 
laws  of  this  state,  doing  business  therein,  must  designate 
jstome  person  in  the  county  in  which  the  principal  place  of 
business  of  such  corporation  in  the  state  is  conducted,  upon 
whom  process  issued  by  authority  or  under  the  laws  of  this 
state  may  be  served,  and  must  file  such  designation  in  the 
office  of  the  Secretary  of  State  and  the  office  of  the 
clerk  of  the  district  court  for  such  county.  It  is  further 
provided  that  in  case  the  office  of  such  statutory  agent  be- 
comes vacant  by  resignation  filed  by  such  agent  in  the  office 
in  which  his  appointment  is  filed,  or  by  his  death,  or  removal 
from  such  county,  the  corporation  shall,  within  sixty  <iays 
thereafter,  refill  said  office  as  therein  provided.  The  sec- 
tion also  contained  a  provision  which  in  substance  is  the 
same  as  C.  S.,  sec.  4778,  as  follows: 

**  Every  such  corporation  which  fails  to  comply  with  the 
provisions  of  this  section  shall  be  denied  the  benefit  of  the 
statutes  of  the  state  limiting  the  time  for  the  commence- 
ment of  civil  actions,  and  any  limitations  in  such  statutes 
shall  only  run  in  favor  of  any  such  corporation  during 
such  time  as  such  person  duly  designated,  as  aforesaid,  upon 
whom  such  service  can  be  made,  shall  be  within  the  state." 

It  was  alleged  by  the  claimants,  and  not  denied,  that  the 
corporation  duly  designated  a  statutory  agent  in  1891,  who 
in  the  year  1892  departed  from  the  state  and  has  not  re- 
turned to  the  state  since  that  time,  and  no  other  statutory 
agent  has  been  designated.  Under  the  statute  above  re- 
ferred to,  this  fact  prevented  the  corporation  from  claiming 
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the  benefit  of  the  statute  of  limitations.  It  is  contended, 
however,  that  provision  is  made  in  the  statute  for  service 
upon  the  county  auditor  when  the  statutory  agent  of  a 
foreign  corporation  shall  have  removed  from  or  ceased  to  be 
a  resident,  with  like  effect  as  though  said  service  had  been 
made  upon  an  agent  or  person  duly  appointed  and  desig- 
nated. This  provision  of  the  statute,  however,  is  not  in- 
consistent with  or  contradictory  of  the  provisions  above 
referred  to,  and  does  not  have  the  effect  of  denying  foreign 
corporations  which  fail  to  keep  resident  agents  in  the  state 
the  privilege  of  the  benefit  of  the  statute  of  limitations  in 
actions  against  them. 

It  is  also  urged  that  jJie  claimants  were  guilty  of  laches 
in  their  failure  to  undertake  the  collection  of  their  judg- 
ments, but  the  doctrine  of  laches  has  no  application  in  this 
case.  It  is  a  doctrine  of  equitable  cognizance  only,  and 
these  are  claims  at  law  against  the  company.  {Johansen  v. 
Looney,  31  Ida.  754.) 

It  is  further  urged  that  Charles  B.  Adamson  and  Qeorge 
B.  Markle,  Jr.,  administrators,  C.  T.  A.,  having  been  ap- 
pointed in  another  state,  are  without  capacity  to  sue  in  the 
courts  of  Idaho.  This  claim,  however,  if  well  taken  (a 
question  which  we  do  not  decide),  was  not  -set  up  in  the 
court  below.  It  was  therefore  waived,  and  cannot  be  raised 
for  the  first  time  in  this  court.  (Anthes  v.  Anthes,  21  Ida. 
305,  121  Pac.  553;  Thelen  v.  TheUn,  32  Ida.  755,  188  Pac. 
40;  WUson  V.  Wason,  26  Or.  251,  38  Pac.  185;  Wright  v. 
Wayhnd  (Mo.  App.),  188  S.  W.  928.) 

It  follows  that  the  claims  presented  are  lawful  claims 
against  the  company  within  the  purview  of  the  order  of  the 
district  court  appointing  Ramsey  M.  Walker  trustee,  and 
should  have  been  allowed. 

The  order  is  reversed,  with  directions  to  the  district  court 
to  allow  the  claims  of  Clora  Markle  Dahlstrom,  Alvin  Markle, 
and  Charles  B.  Adamson  and  George  B.  Markle,  Jr.,  ad- 
ministrators, C.  T.  A.,  and  directing  the  trustee  to  pay  the 
balance  of  the  proceeds  in  his  hands  upon  these  claims. 
Pursuant  to  stipulation  of  the  parties,  no  costs  are  awarded. 

Morgan,  C.  J.,  and  Budge,  J.,  concur. 
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(December  29,  1920.) 

STINE  LUIVIBER  &  SHINGLE  COMPANY,  a  Corporation, 
Appellant,  v.  PRANK  E.  HEMENWAY,  Respondent. 

[194  Pac.  850.] 

Feaub — Instructions. 

1.  Infltructions  given  examined  and  found  to  state  the  law 
applicable  to  the  case  correctly. 

2.  Instructions  offered  by  appellant  and  refused  by  the  court 
examined,  and  so  far  as  not  included  in  the  instructions  given, 
found  not  to  state  the  law  correctly,  and  to  be  inapplicable  to  the 
evidence. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Benewah  County.     Hon.  John  M,  Plynn,  Judge. 

Action  for  damages.    Judgment  for  defendant.    Affirmed, 

E.  N.  La  Veine,  for  Appellant. 

The  theory  upon  which  the  court  instructed  the  jury  was 
not  the  correct  interpretation  of  the  law  applicable  thereto. 
{Breshears  v.  Callender,  23  Ida.  348,  131  Pac.  15.) 

The  refusal  of  the  court  to  give  plaintiff's  requested  in- 
structions was  reversible  error.  Listruction  A.  (Branson's 
Instructions  to  Juries,  pp.  542,  613  (4)  and  (5).)  Instruc- 
tion B.  (5  Words  &  Phrases,  4588^4596.)  Instruction  C. 
(Instructions  to  Juries,  Blashfield  Forms  (1903  ed.),  pp.  1148, 
2787.)  Instruction  D.  (20  Cyc.  483,  *'Duty  to  Inquire," 
b.)  Instruction  E.  (Branson's  Instructions  to  Juries, 
p.  469.)  Instruction  P.  (Branson's  Instructions  to  Juries, 
p.  611.) 

Potts  &  Wernette,   for  Respondent. 

The  instructions  given  by  the  court,  taken  as  a  whole, 
clearly  state  the  law  applicable  to  the  case.  (Oshom  v.  Cory, 
28  Ida.  89,  152  Pac.  473 ;  Tarr  v,  Oregon  Short  Line  R,  R, 
Co,,  14  Ida.  192,  25  Am.  St.  151,  93  Pac.  957;  Lufkins  v. 
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Collins,  2  Ida.  256,  lOPac.  300;  Hansen  v.  Haley,  11  Ida. 
278,  81  Pac.  935.) 

Instruction  No.  5  has  been  expressly  approved.  (1  Brick- 
wood,  Sackett's  Instructions,  p.  744;  Taylor  v.  Lytle,  29  Ida. 
546,  160  Pac.  942.)  Instruction  No.  8  states  the  law  as 
announced  in  Johnson  v.  Holderman,  30  Ida.  691,  167  Pac. 
1030.  Instructions  Nos.  9  and  10,  requiring  that  the  repre- 
sentations must  have  been  «s  to  matters  of  fact,  and  no  mere 
expressions  of  opinion,  state  the  settled  law  in  cases  of  this 
kind.  (20  Cyc.  17 ;  Helton  v.  Noble,  83  Cal.  7,  23  Pac.  58 ; 
Dor  an  v.  Eaton,  40  Minn.  35,  41  N.  W.  244;  Buxton  v,  Jones,' 
120  Mich.  522,  79  N.  W.  980;  Mayo  v.  Waklgren,  9  Colo. 
App.  506,  50  Pac.  40;  Kincaid  v.  Price,  82  Ark.  20,  100 
S.  W.  76;  Van  Horn  v.  O'Connor,  42  Wash.  513,  85  Pac. 
260;  Bossingham  v.  Syck,  118  Iowa,  192,  91  N.  W.  1047.) 

RICE,  J. — This  is  an  action  brought  by  appellant  to  re- 
cover damages  for  certain  alleged  fraudulent  representations, 
claimed  to  have  been  made  by  respondent,  to  induce  appellant 
to  purchase  a  body  of  cedar  timber. 

Appellant  seeks  to  predicate  error  upon  the  giving  of  cer- 
tain instructions  by  the  trial  court,  and  the  refusal  to  give 
certain  instructions  offered  by  appellant.  The  instructions 
as  given  substantially  state  the  law  applicable  to  the  case. 

The  description  of  the  property  conveyed  by  the  timber 
deed  is  as  follows: 

"All  merchantable  cedar  timber  now  standing,  lying  or 
being  upon  the  following  described  tract  of  land,  to  wit: 

*' A' tract  of  land  comprising  an  area  of  twenty  (20)  acres, 
more  or  less,  situate  in  the  Northwest  corner. of  the  North- 
west quarter  of  the  Northwest  quarter  (N.  W.  %  N.  W.  ^,) 
Section  Thirty-four  (34),  in  Township  Forty-five  (45)  North 
of  Range  (3)  E.  B.  M.,  well  known  to  both  parties  hereto.'' 

The  instructions  offered  by  appellant  and  refused,  with 
the  exception  of  Instruction  *'B,"  were  instructions  relative 
to  the  law  of  fraud  as  applied  to  the  case  in  hand,  and  so  far 
as  they  correctly  stated  the  law  the  substance  was  included 
in  the  instructions  given.    Instruction  **B"  is  as  follows: 
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**The  court  instructs  the  jury  that  the  addition  of  the 
words  'more  or  less^'  to  the  statement  of  the  number  of 
acres  conveyed  in  the  timber  deed  in  evidence,  converts  what 
would  otherwise  be  a  sale  by  the  acre  to  a  sale  in  gross,  but 
merely  covers  a  reasonable  deficiency  only,  not  to  exceed  ten 
percent.,  that  is,  such  as  may  be  caused  by  a  difference  in 
surveys  or  variations  in  instruments  or  similar  causes.  If 
you  find  that  the  difference  between  the  actual  acreage  of 
the  cedar  and  the  acreage  set  out  in  the  timber  deed  in  evi- 
dence is  so  great  as  to  warrant  the  conclusion  that  the  con- 
tract would  not  have  been  entered  into,  had  the  true  acreage 
been  known  by  the  plaintiff,  then  you  must  find  for  the 
plaintiff.*^ 

This  instruction  was  properly  refused.  The  deed  in  evi- 
dence was  not  a  conveyance  of  any  land,  but  only  of  timber. 
The  attempted  description  of  the  land  upon  which  the  timber 
stood  was  wholly  defective.  It  cannot  be  said  that  it  de- 
scribed any  tract  of  land.  It  appeared  from  the  evidence, 
however,  that  the  body  of  timber  intended  to  be  conveyed 
was  well  defined.  This  is  not  an  action  based  on  breach  of 
warianty,  but  on  fraud.  Even  if  the  sale  had  been  of  a 
tract  of  land,  the  proposed  instruction  does  not  state  the 
law  and  should  not  have  been  ^ven.  Had  the  case  been 
one  of  that  nature,  it  would  have  been  for  the  jury  to  say 
what  a  reasonable  deficiency  would  be. 

Moreover,  there  was  evidence  in  the  case  from  which  the 
jury  may  have  inferred  that  appellant  did  not  rely  upon 
the  representations  of  respondent,  either  as  to  the  area  cov- 
ered by  the  body  of  timber  or  as^to  its  quality. 

The  judgment  is  af&rmed.     Costs  awarded  to  respondent. 

Morgan,  C.  J.,  and  Budge,  J.,  concur. 
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(January   15,   1921.) 

MERCHANTS'  PROTECTIVE  ASSOCIATION,  a  Corpora- 
tion, Respondent,  v.  S.  JACOBSON,  Doing  Business 
Under  the  Firm  Name  and  Style  of  GLENN'S  PERRY 
MERCANTILE  COMPANY,  Appellant. 

[195  Pac.   89.] 

Vacating    Verdict    and    Granting    New    Trial    on    Court's    Own 
Motion — Instructions — Evidence. 

To  authorize  a  district  court  to  set  aside  a  verdict  and  grant 
a  new  trial  on  its  own  motion  under  C.  S.,  sec.  6893,  it  must 
appear  plainly  and  palpably  that  the  jury  disregarded  either  the 
evidence  or  the  instructions  of  the  court. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Elmore  County.  Hon.  James  R.  Bothwell, 
Judge. 

Action  on  account.  From  an  order  of  the  court  setting 
aside  the  verdict  of  the  jury  and  granting  a  new  trial  on 
its  own  motion,  defendant  appeals.    Reversed  and  remanded. 

W.  C;  Howie,  Charles  Stout  and  Chas.  M.  Kahn,  for  Ap- 
pellant, cite  no  authorities  on  point  decided. 

T,  Bailey  Lee,  for  Respondent. 

Trial  courts  possess  a  .discretioii  to  be  exercised  wisely  in 
the  granting  or  refusal  of  new  trials,  and  su\;h  discretion  will 
not  be  by  the  appellate  court  disturbed  unless  it  manifestly 
and  clearly  appears  to  have  been  exercised  unwisely  and  to 
have  been  manifestly  abused.  {Say  v,  Hodgin,  20  Ida.  64, 
116  Pac.  410;  Cox  v.  Cox,  22  Ida.  692,  127  Pac.  679;  Baillie  v. 
City  of  Wallace,  22  Ida.  710,  127  Pac.  908.) 

McCarthy,  J.— The  trial  court  granted  a  new  trial  on 
its  own  motion,  on  the  ground  that  there  had  been  a  plain 
disregard  by  the  jury  of  the  instructions  of  the  court  in 
such  a  way  as  to  satisfy  the  court  that  the  verdict  wa«  ren- 
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dered  under  a  misapprehension  of  the  instructions  and  under 
the  influence  of  passion  and  prejudice.  This  was  done  un- 
der the  following  provision  of  C.  S.,  sec.  6893: 

"The  verdict  of  a  jury  may  also  be  vacated  and  a  new 
trial  granted  by  the  court  in  which  the  action  is  pending, 
on  its  own  motion,  without  the  application  of  either  of  the 
parties  when  there  has  been  such  a  plain  disrep:ard  by  the 
jury  of  the  instructions  of  the  court,  or  the  evidence  in  the 
ease,  as, to  satisfy  the  court  that  the  verdict  was  rendered 
under  a  misapprehension  of  such  instructions  or  under  the 
influence  of  passion  or  prejudice " 

In  order  to  justify  a  district  court  in  setting  aside  a 
verdict  on  its  own  motion,  it  must  appear  plainly  and  pal- 
pably that  the  jury  disregarded  either  the  evidence  or  the 
instructions  of  the  court.  The  court  has  this  power  only 
where  the  error  of  the  jury  is  such  as  to  be  at  once  appar- 
ent. {Townley  v.  Adams y  118  Cal.  382,  50  Pac.  550;  Mizener 
V.  Bradbury,  128  Cal.  340,  60  Pac.  928;  G(mld  v.  Duhith 
etc.  Co.,  2  N.  D.  216,  50  N.  W.  969.)  Such  cannot  be  the 
case  where  the  court's  instructions  leave  the  jury  a  free 
agent  to  find  the  facts  one  way  or  the  other.  {Eades  v. 
Trowbridge,  143  Cal.  25,  76  Pac.  714.)  Where  a  court  has 
granted  a  new  trial  on  its  own  motion,  on  a  ground  not  au- 
thorized by  the  statute,  the  order  will  not  be  reversed  if, 
on  careful  inspection  of  the  record,  it  may  be  seen  that  the 
order  may  be  supported  on  valid  grounds.  {Townley  v. 
Adams,  supra.)  The  above  decisions  construe  statutes  simi- 
lar to  our  own  in  all  material  respects. 

In  the  present  case,  on  conflicting  evidence,  the  trial  court 
submitted  to  the  jurj'^,  by  its  instructions,  all  the  issues  raised 
by  the  pleadings.  It  does  not  appear  plainly  and  palpably 
that  the  jury  disregarded  either  the  evidence  or  the  instruc- 
tions of  the  court.  Therefore,  the  action  of  the  court  in 
granting  a  new  trial  on  its  own  motion  was  not  warranted. 
The  question  as  to  when  a  new  trial  should  be  granted  on 
motion  of  a  party,  under  the  provisions  of  C.  S.,  sec.  6888, 
is  not  involved  in  this  case,  and  the  decisions  of  this  court 
construing  that  section  are  not  in  point. 
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The  order  of  the  trial  court  panting  a  new  trial  on  its 
own  motion  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion.  Costs  awarded 
to  appellant. 

Eice,  C.  J.,  and  Budge,  Dunn  and  Lee,  JJ.,  concur. 


(January  19,  1921.) 

ED.  p.  BATON,  Plaintiff,  v.  H.  P.  GLINDEMAN,  Mayor 
of  the  City  of  Coeur  d'Alene,  Defendant. 

[195   Pac.   90.] 

IftnnoiPAL  Finances- —Appbopsiation — Cabvaviy  or  Acgiobnt — Bxso- 
LUTioN  or  Council — Statutory  Consteuction. 

1.  G.  S.,  see.  4056,  prohibits  the  mayor  and  council  of  a  city 
from  appropriating  money  out  of  the  city  treasury  unless  the 
tame  has  been  duly  appropriated  by  ordinance  according  to  law, 
with  the  proviso  that  the  council  may  order  by  a  two-thirds  vote 
"the  repair  or  restoration  of  any  improvement,  the  necessity  of 
which  is  caused  by  anj  casualty  or  accident  happening  after  such 
annual  appropriation  is  made,  and  may  by  a  like  vote  order  the 
mayor  and  finance  committee  to  borrow  a  sufficient  sum  to  pro- 
vide for  the  expense  necessary  to  be  incurred."  Held,  that  it  is 
not  made  to  appear  that  the  progressive  decay  of  the  underside 
of  the  planks  of  the  municipal  wharf  is  a  casualty  within  the 
meaning  of  the  proviso. 

2.  A  resolution  of  a  city  council  reciting  that  the  necessity  for 
incurring  expense  for  the  repair  of  a  municipal  wharf  is  due  to  a 

.  casualty  or  accident  occurring  after  the  annual  appropriation  was 
made,  and  directing  the  mayor  to  negotiate  a  loan  on  behalf  of 
the  municipality  for  the  purpose  of  obtaining  the  necessary  funds, 
confers  no  authority  upon  the  mayor  when  the  admitted  facts  ,do 
not  bring  the  matter  within  the  purview  of  the  proviso  to  G.  B., 
lec.  4056. 

1.    Power  of  municipal  corporation  to  make  appropriation  by  resolu- 
tion, see  note  in  6  Ann.  Cas.  471. 
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Original  application  for  writ  of  mandate.    Denied. 

Fred  D.  Crane,  for  Petitioner. 

The  power  of  a  city  council  to  proceed  under  the  provi- 
sions of  C.  S.,  sec.  4056,  has  been  upheld  in  the  case  of 
Hickey  v.  City  of  Nampa,  22  Ida.  41,  124  Pac.  280. 

Webster  defined  casualty  as  "that  which  comes  without 
design  or  without  being  foreseen,  a  contingency."  6  Cyc. 
701  defines  casualty  as  **  inevitable  accident,  event  not  to 
be  foreseen  or  guarded  against."  Bouvier  defines  accident 
as  ''an  event  which  under  the  circumstances  is  unusual  and 
unexpected  to  the  person  to  whom ^ it  happened."  Bouvier 
defines  casualty  as  **  inevitable  accident  Unforeseen  cir- 
cumstances which  should  be  guarded  against  by  human 
agency  and  in  which  man  takes  no  part." 

In  the  ordinary  sense  the  term  "casualty"  is  synonymous 
with  the  terms  "inevitable  accident"  or  "act  of  God." 
(Polack  V.  Piache,  35  Cal.  416,  95  Am.  Dec.  115.) 

R.  D.  Leeper,  for  Defendant. 

BUDGE,  J. — This  is  an  original  application  to  this  court 
for  a  writ  of  mandate  to  require  the  defendant  as  mayor 
of  the  city  of  Coeur  d'Alene  to  borrow  and  expend  money 
for  rebuilding  a  wharf  owned  by  the  city,  and  situated  at 
the  south  end  of  First  Street. 

An  alternative  writ  was  issued  and  an  answer  filed  thereto.^ 
The  facts,  which  are  stipulated,  are  briefly  as  follows : 

The  wharf  is  used  as  a  public  landing  place  for  passengers 
and  freight;  plaintiff,  who  is  a  resident  of  Coeur  d'Alene, 
is  the  owner  of  a  small  passenger  boat  plying  on  the  lake 
for  hire,  makes  daily  use  of  the  wharf  in  conducting  his 
business,  and  if  the  wharf  is  closed  he  will  be  deprived  of 
a  landing  place.  Prior  to  the  enactment  of  their  annual 
appropriation  bill  on  June  14,  1920,  the  mayor  and  city 
council  inspected  the  wharf  and  concluded  that  it  would  be 
possible  to  maintain  it  during  the  fiscal  year  in  a  condition 
for  customary  use  by  means  of  piecemeal  repairs,  but  within 
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the  past  three  months  the  wharf  has  gone  to  pieces  to  such 
an  extent  as  to  render  its  further  use  by  the  public  impos- 
sible without  immediate  repair  of  the  whole  thereof.  The 
wharf  is  constructed  of  common  red  fir  and  tamarack  planks, 
which  have  rotted  from  the  inside  outward.  An  estimate 
in  the  sum  of  $2,500  has  been  obtained  as  the  probable  cost 
of  such  repair. 

The  council  in  regular  session  on  December  13,  1920,  by 
a  two-thirds  vote  of  its  members,  passed  a  resolution  reciting 
the  condition  of  the  wharf,  that  it  was  necessary  to  close  it 
to  public  travel,  that  an  emergency  existed,  that  the  neces- 
sity for  repairing  the  wharf  was  due  to  a  casualty  or  accident 
occurring  after  the  annual  appropriation  for  the  fiscal  year 
of  1920-21  had  been  made  by  the  council,  and,  in  order  that 
the  same  be  placed  in  a  serviceable  condition,  authorizing  and 
directing  the  mayor  to  negotiate  a  loan  on  behalf  of  the 
municipality  and  to  sign  evidence  of  indebtedness  as  mayor, 
for  the  purpose  of  obtaining  the  necessary  funds,  which  he  re- 
fuses to  do. 

It  is  contended  by  plaintiff  that  the  condition  of  the  wharf 
is  due  to  a  casualty  within  the  meaning  of  the  proviso  of 
C.  S.,  sec.  4056;  that  it  was,  therefore,  within  the  power  of 
the  council  to  adopt  the  resolution  heretofore  referred  to, 
and  the  duty  of  the  mayor  to  comply  therewith.  On  the 
other  hand,  defendant  insists  that  the  condition  of  the  wharf 
is  not  the  result  of  a  casualty,  and  that  the  action  of  the 
council  was,  therefore,  without  authority  in  law. 

Sec.  4056,  5wpra,  provides: 

"The  mayor  and  council  ....  shall  have  no  power  to  ap- 
propriate, issue  or  draw  any  order  or  warrant  on  the 
treasurer  for  money  unless  the  same  has  been  appropriated 
or  ordered  by  ordinance,  or  the  claim  for  the  payment  of 
which  such  order  or  warrant  is  issued,  has  been  allowed  ac- 
cording to  the  provisions  of  this  chapter,  and  appropriations 
for  the  class  or  object  out  of  which  such  claim  is  payable 
has  beeti  made  as  provided  in  section  4053.  Neither  the  city 
council  ....  nor  any  department  or  officer  of  the  corpora- 
tion, shall  add  to  the  corporation  expenditures  in  any  one 
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year  anything  over  and  above  the  amount  provided  for  in 
the  annual  appropriation  bill  for  the  year,  except  as  herein 
otherwise  specially  provided;  and  no  expenditures  for  an 
improvement  to  be  paid  for  out  of  the  general  fund  of  the 
corporation  shall  exceed  in  any  one  year  the  amount  provided 
for  such  an  improvement  in  the  annual  appropriation  bill. 

^^  Provided,  however,  That  nothing  herein  contained  shall 
prevent  the  city  council  ....  from  ordering,  by  two-thirds 
votCy  the  repair  or  restoration  of  any  improvement,  the  neces- 
sity of  which  is  caused  by  any  casualty  or  accident  happen- 
ing after  such  annual  appropriation  is  made. 

'*The  city  council  ....  may,  by  a  like  vote,  order  the 
mayor  ....  and  finance  committee,  to  borrow  a  suflBcient 
sum  to  provide  for  the  expense  necessary  to  be  incurred  in 
making  any  repairs  or  restoration  of  improvements,  the 
necessity  for  which  has  arisen  as  is  last  above  mentioned,  for 
a  space  of  time  not  exceeding  the  close  of  the  next  fiscal 
year,  which  sum  and  the  interest  shall  be  added  to  the 
amount  authorized  to  be  raised  in  the  next  general  tax  levy, 
and  embraced  therein." 

We  have,  therefore,  but  one  question  involved,  viz.:  Is 
the  present  condition  of  the  wharf  the  result  of  a  casualty 
or  accident  within  the  meaning  of  sec.  4056,  supra? 

** Casualty''  is  a  word  of  quite  frequent  use,  yet  it  cannot 
be  said  that  its  definition  has  been  very  accurately  settled 
by  the  courts.  It  has  been  said  that  strictly  and  literally 
the  word  ** casualty"  is  limited  to  injuries  which  arise  solely 
from  accident,  without  any  element  of  conscious  human  de- 
sign or  intentional  human  agency;  something  not  to  be  fore- 
seen or  guarded  against;  something  that  happens  not  in  the 
usual  course  of  events;  the  word  ''casualty"  being  synony- 
mous with  accident. 

Sec.  4056,  supra,  prohibits  the  mayor  and  council  from 
appropriating  moneys  out  of  the  city  treasury  in  case  the 
same  has  not  been  duly  appropriated  by  ordinance,  unless 
such  expenditure  is  warranted  by  the  proviso  therein. 

Plaintiff  insists  that  the  necessity  has  arisen  so  as  to  con- 
stitute a  casualty  or  accident  within  the  meaning  of  those 
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words  as  employed  in  said  proviso.  While  the  city  council 
may  in  the  first  instance  determine  as  to  the  neceesity  for 
an  improvement,  and  whether  such  necessity  is  the  result  of 
casualty  or  accident,  such  determination  is  only  prima  facie. 
The  city  council  has  no  power  to  declare  that  the  necessity 
for  an  improvement  or  the  restoration  of  property  is  due  to 
a  casualty  or  accident  when  it  is  not.  From  the  stipulation 
of  facts  it  does  not  appear  that  the  progressive  decay  of  the 
underside  of  the  planks  of  the  wharf  is  a  casualty  or  acci- 
dent within  the  meaning  of  the  above  proviso.  It  must  so 
appear  to  justify  the  issuance  of  the  writ. 

This  case  is  readily  distinguished  from  the  case  of  Eickey 
V.  City  of  Nampa,  22  Ida.  41,  124  Pac.  280.  In  that  case 
the  city  owned  a  water  system,  consisting  of  wooden  pipes 
and  a  pumping  station  by  means  ot  which  water  was  pumped 
from  a  well  for  the  use  of  the  inhabitants  of  the  munici- 
pality. The  city  also  had  fire  equipment  and  apparatus  for 
fighting  and  extinguishing  fire.  A  fire  broke  out  in  the 
business  section  of  the  city,  the  water  supply  was  exhausted, 
and  water  was  pujnped  directly  through  the  mains,  resulting 
in  bursting  a  large  amount  of  the  wooden  pipe.  The  occasion 
of  the  destruction  of  the  water  system  was  brought  about 
by  the  fire,  which  was  clearly  a  casualty,  and  this  court  so 
held.  It  was  something  that  could  not  have  been  foreseen 
or  guarded  against,  while  in  the  instant  case,,  in  the  usual 
course  of  events,  it  would  be  necessary  from  time  to  time  to 
repair  or  rebuild  the  wharf. 

It  was  evidently  the  purpose  of  the  council,  without 
adopting  an  ordinance  authorizing  the  expenditure  or  ob- 
taining the  sanction  of  a  majority  of  the  legal  voters,  either 
by  petition  signed  by  them  or  at  a  general  election  duly 
called  therefor,  to  obligate  the  municipality  for  the  payment 
of  a  sum  sufficient  in  their  judgment  to  replace  the  wharf. 
We  do  not  question  the  motives  of  the  council,  but  entertain 
the  view  that  their  act  was  in  excess  of  the  powers  conferred 
upon  them  under  the  statutes  and  void. 

As  was  said  in  the  case  of  Chicago  v.  Nichols,  177  HI.  97, 
52  N.  E.  359:  **The  prohibition  against  the  appropriation 
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or  expenditure  of  the  public  funds  of  the  city  in  excess  of  the 
amount  provided  for  by  the  general  appropriation  bill  or 
ordinance  was  enacted  for  the  protection  of  the  taxpayers, 
and  we  have  neither  power  nor  the  inclination  to  limit  its 
lawful  application.  If  exceptions  to  such  prohibition,  other 
than  those  found  in  the  statute,  ought  to  be  made,  the  legis- 
lative power  ought  to  be  invoked.  Courts  have  power  to 
construe  and  enforce  statutes,  but  not  to  enact  or  amend 
them." 

The  writ  will  be  denied,  and  it  is  so  ordered.    Costs  are 
awarded  to  defendant 

Eice,  C.  J.,  and  McCarthy,  Dunn  and  Lee,  JJ.,  concur. 


(January  19,  1921.) 

SAM  THOMAS,  Plaintiff,  v.  H.  P.  GLINDEMAN,  Mayor 
of  the  City  of  Coeur  d'Alene,  Defendant. 

[195  Pac.   92.] 

MuNicn»AL  Finances  —  Petition  fob  Additional  Appeopeiation  — 
Finding  of  Council— Ordinance — Obdinaby  and  Necsssabt  Ex- 
penses. 

1.  Under  the  provisions  of  C.  S.,  sec.  4053,  prescribing  as  a 
condition  for  an  additional  appropriation  by  a  city  council  that 
it  shall  first  be  sanctioned  bj  a  majority  of  the  legal  voters  of 
the  city,  either  by  a  petition  signed  by  them  or  at  a  general  elec- 
tion called  for  that  purpose,  a  finding  by  the  council  that  such 
petition  was  signed  by  a  majority  of  the  legal  voters  is  pre- 
sumptively correct. 

2.  In  the  absence  of  an  election  called  for  the  purpose,  as  prp- 
.  vided  by  C.  S.,  sec.  4053,  there  is  no  way  other  than  by  a  peti- 
tion signed  by  a  majority  of  the  legal  voters  of  the  municipality 
for   the   council   to   determine   whether   a   majority   of   such   l^gal 
voters   favor  such   additional  appropriation. 

3.  From  the  agreed  statement  of  facts  presented  in  the  ease 
at  bar  it  appears  that  a  majority  of  the  persons  who  voted  at  the 
last  biennial  city  election  signed  the  petition  presented  to  the 
city  council,  and  there  is  no  evidence  that  the  signers  of  the  peti- 
tion did  not  constitute  a  majority  of  the  legal  voters  of  the  city. 
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4.  The  indebtedness  incurred  by  the  city  for  work  dohe  by 
plaintiff  upon  the  streets  of  the  city  was  an  ordinary  and  neces- 
sary expense,  authorized  by  the  general  laws  of  the  state,  and  it 
does  not  fall  within  the  inhibition  of  art.  8,  sec  3,  of  the  con- 
stitution. 

5.  An  expense  is  ordinary  if  in  the  ordinary  course  of  the 
transaction  of  municipal  business,  or  the  maintenance  of  municipal 
property,  it  may  be  and  is  likely  to  become  necessary. 

Original  application  for  writ  of  mandate.     Granted. 

Robert  D.  Leeper,  for  PlaintiflP. 

The  term  "legal  voters"  simply  provides  a  rule  of  evi- 
dence npon  which  the  court  can  base  its  .findings;  the  same 
is  not  conclusive,  and  any  person  who  possesses  the  qualifica- 
tion of  an  elector  is  entitled  to  sign  such  a  petition.  {Wilson 
V.  Bartleti,  7  Ida.  271,  62  Pac.  416.)  The  signers  to  this 
petition  state  over  their  signature  that  they  are  legal  voters 
of  the  city  of  Coeur  d'Alene.  Until  it -is  shown  otherwise, 
their  statement  makes  a  prima  facte  case  and  a  suflficient  show- 
ing is  made. 

The  statute  does  not  state  from  what  record  and  in  what 
manner  the  number  of  legal  voters  in  the  city  should  be 
ascertained.  Inasmuch  as  the  record  of  voters  of  the  last 
biennial  city  election  is  the  only  record  of  legal  qualified 
voters  in  the  city,  it  seems  reasonable  that  that  should  be 
taken  as  the  basis  of  computation,  which  was  done  by  the 
city  council.  The  council  has  found  that  a  majority  of 
those  voting  at  the  last  biennial  election  signed  this  petition. 
This  is  sufficient  in  itself  under  the  decision  of  Lipp.incoU 
V.  Carpenter,  22  Ida.  675,  127  Pac.  557. 

Fred  D.  Crane,  for  Defendant. 

BUDGE,  J. — This  is  an  original  application  to  this  court 
for  a  writ  of  mandate  to  require  the  mayor  of  the  city  of 
Coeur  d'Alene  to  sign  a  city  warrant  issued  in  favor  of  plain- 
tiff in  payment  of  a  claim  authorized  by  the  city  council 
for  work  and  labor  done  by  plaintiff  upon  the  streets  of  the 
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city,  the  warrant  having  been  drawn  and  signed  by  the  city 
clerk  and  presented  to  the  defendant  as  mayor,  who  refuses 
to  sign  the  same. 

An  alternative  writ  of  mandate  was  issued  and  the  de- 
fendant filed  his  answer  thereto.  The  facts,  which  are 
stipulated,  so  far  as  pertinent  are  briefly  as  follows : 

On  or  about  June  14,  1920,  the  city  council  passed  an  an- 
nual appropriation  bill  known  as  Ordinance  No.  548,  in 
which  $15,120  was  appropriated  for  current  expenses  of  the 
city  for  the  fiscal  year  of  1920-21.  On  or  about;  December 
1,  1920,  thfs  appropriation  became  exhausted  and  the  mayor 
and  Qouncil  refused  to  contract  for  the  ordinary  and  neces- 
sary municipal  expenditures  in  the  absence  of  an  appropria- 
tion; leaving  the  city  without  proper  police,  fire  and  health 
protection,  with  its  streets  and  alleys  dangerous  to  public 
travel  by  reason  of  the  accumulation  of  snow  and  ice  thereon, 
and  the  health  of  the  inhabitants  of  the  city  endangered. 

As  a  result  of  these  conditions,  a  petition  signed  by  516 
persons  was  filed  with  the  city  council  on  the  latter  date, 
requesting  that  an  additional  appropriation  of  $3,250  be  made, 
to  pay  the  ordinary  and  necessary  current  expenses  of  said 
city  for  the  balance  of  the  fiscal  year.  The  council  accord- 
ingly, at  a  regular  meeting  held  on  December  13,  1920,  passed 
Ordinance  No.,  560,  which  was  thereafter  approved  by  the 
defendant  as  mayor. 

The  only  ground  upon  which  the  mayor  defends  against 
the  issuance  of  the  peremptory  writ  pf  mandate  is  that  a 
majority  of  the  legal  voters  of  the  city  had  not  signed  said 
petition;  therefore  the  city  council  was  without  jurisdiction 
to  pass  the  ordinance  providing  for  the  extra  appropriation, 
arid  could  not  lawfully  incur  expenditures  over  and  above 
the  amount  provided  for  current  expenses  in  the  annual  ap- 
propriation for  the  fiscal  year  of  1920-21. 

Ordinance  No.  560  was  passed  by  the  city  council  under 
the  provisions  of  C.  S.,  sec.  4053,  which  provides: 

**The  city  councils  of  cities  ....  shall,  within  the  first 
quarter  of  each  fiscal  year,  pass  an  ordinance  to  be  termed 
the    annual    appropriation   bill|    in   which    such    corporate 
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authorities  may  appropriate  such  sum  or  sums  of  money  as 
may  be  deemed  necessary  to  defray  all  necessary  expenses 
and  liabilities  of  such  corporation,  not  exceeding  in  the  ag- 
gregate the  amount  of  tax  authorized  to  be  levied  during 
that  year 

**Such  ordinance  shall  specify  the  object  and  purposes  for 
which  such  appropriations  are  made,  and  the  amount  appro- 
priated for  each  object  or  purpose. 

**No  further  appropriation  shall  be  made  at  any  other 
time  within  such  fiscal  year  unless  the  proposition  to  make 
each  appropriation  has  been  first  sanctioned  by  a  majority 
of  the  legal  voters  of  such  city  or  village,  either  by  a  peti- 
tion signed  by  them  or  at  a  general  election  duly  called 
therefor,  and  all  appropriations  shall  end  with  the  fiscal  year 
for  which  they  were  made." 

The  city  council  found  as  a  fact  that  the  petition  was 
signed  by  a  majority  of  the  legal  voters  of  the  city  of 
Coeur  d'Alene.     Such  finding  is  presumptively  correct 

In  the  absence  of  an  election  called  for  the  purpose,  as 
provided  for  under  the  provisions  of  sec.  4053,  suprq,  there 
is  no  way  other  than  by  a  petition  signed  by  a  majority  of 
the  legal  voters  for  the  council  to  determine  whether  a  ma- 
jority of  such  qualified  voters  favor  such  additional  appro- 
priation. 

In  the  case  of  WUson  v.  Bartlett,  7  Ida.  271,  62  Pac.  416, 
it  was  held  that  the  term  ''legal  voter''  simply  provides  a 
rule  of  evidence  upon  which  the  court  can  base  its  findings 
and  that  the  same  is  not  conclusive,  the  court  holding  that: 
''When  a  petition  is  presented  to  a  court  for  the  removal  of 
a  county  seat,  and  all  of  the  signers  to  said  petition  state, 
over  their  signatures,  that  they  are  qualified  electors  of  such 
county,  the  petitioners  make  a  prima  facie  case,  and  no  fur- 
ther evidence  of  the  qualifications  of  such  signers  is  required, 
unless  a  contestant  appears  as  provided  by  law,  and  enters 
his  contest.  That  being  true,  the  court  would  have  been 
justified  in  finding,  without  further  proof,  that  all  of  the 
signers  to  said  petition  were  qualified  electors."  {Lippincott 
V.  Carpenter,  22  Ida.  675,  127  Pac  557;  Oreene  v.  State 
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Board  of  Canvassers,  5  Ida.  130,  95  Am.  St.  169,  47  Pac 
259.) 

From  the  stipulation  in  the  ease  at  bar  it  appears  that  the 
number  of  persons  who  voted  at  the  last  biennial  city  elec- 
tion was  319,  a  majority  of  whom  signed  the  petition 
presented  to  the  city  council.  It  further  appears  that  the  pe- 
tition was  signed  by  516  persons,  and  there  is  no  evidence 
that  the  signors  of  the  petition  did  not  constitute  a  majority 
of  the  legal  voters  of  such  city. 

We  are,  therefore,  of  the  opinion  that  the  record  shows 
a  compliance  with  the  provisions  of  sec.  4053,  supra,  and 
that  the  ordinance  upon  its  passage  became  a  valid  ordinance. 

We  are  also  of  the  opinion  that  the  indebtedness  incurred 
was  an  ordinary  and  necessary  expense,  authorized  by  the 
general  laws  of  the  state,  and  does  not  fall  within  the  inhibi- 
tion of  art.  8,  sec.  3,  of  the  constitution.  The  annual  ap- 
•propriation  being  exhausted,  it  was  imperative  that  the 
council  provide  for  funds  to  keep  the  streets  in  a  safe  con- 
dition for  public  travel,  to  protect  the  health  of  the  inhabi- 
tants of  the  city,  to  afford  adequate  fire  and  police  protec- 
tion, and  to  meet  such  ordinary  and  necessary  expenses  of 
city  government  as  might  arise  until  the  end  of  the  fiscal 
year.  An  expense  is  ordinary  if  in  the  ordinary  course  of 
the  transaction  of  municipal  business,  or  the  maintenance  of 
municipal  property,  it  may  be  and  is  likely  to  become  neces- 
sary. {Dexter  Horton  T.  &  8.  Bank  v.  Clearwater  County, 
235  Fed.  752.) 

From  what  has  been  said  it  follows  that  the  peremptory 
writ  should  issue,  and  it  is  so  ordered.  Costs  are  awarded 
to  plaintiff. 

Rice,  C.  J.,  and  McCarthy,  Dunn  and  Lee,  JJ.,  concur. 
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(January  29,  1921.) 

THE  W.  T.  RAWLEIGH  MEDICAL  COMPANY,  a  Cor- 
poration,  Appellant,  v.  GEORGE  E.  AT  WATER, 
Respondent. 

[195  Pac.  54^.] 

Guaranty — Statutb  o»  Limitations. 

1.  Where  one  executes  an  absolute  contract  of  guaranty  for  the 
payment  of  an  obligation,  a  right  of  action  accrues  against  him 
immediately  upon  the  breach  of  the  obligation  guaranteed. 

2.  The  statute  of  limitations  begins  to  run  in  favor  of  a  de- 
fendant at  the  time  the  cause  of  action  accrues  against  him. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.  Hon.  Charles  P.  McCarthy, 
Judge. 

Action  on  contract  of  guaranty.  Demurrer  to  complaint 
sustained,  and  plaintiff  appeals.    Affimued. 

G.  G.  Adams,  for  Appellant. 

The  statute  of  limitations  does  not  commence  to  run  in 
favor  of  a  guarantor  upon  a  continuing  guaranty  until  there 
is  a  default  in  payment  by  the  principal  and  a  full  and 
complete  cause  of  action  has  arisen  against  the  guarantor. 
{Bank  v.  Knotts,  10  Rich.  543,-  70  Am.  Dec.  234.) 

And  a  full  and  complete  cause  of  action  did  not  arise 
against  the  guarantors  until  the  execution  against  their 
principal  Salisbury  was  returned  unsatisfied.  (Spencer  on 
Suretyship,  sec.  204;  Nading  v.  McGregor,  121  Ind.  465, 
23  N.  E.  283,  6  L.  R.  A.,  686;  Campbell  v.  Sherman,  151 
Pa.  St.  70,  31  Am.  St.  735,  25  Atl.  35;  State  Bank  v. 
E7U)tts,  supra;  Welch  v.  Walsh,  177  Mass.  555,  83  Am.  St. 
302,  59  N.  E.  440,  52  L.  R.  A.  782;  Manry  v.  Waxelhaum, 
108  Ga.  14,  33  S.  E.  701;  Lehigh  Coal  etc.  Co.  v.  Blakeslee, 
7  Pa.  Dist.  32;  Sollee  v.  Meugy,  1  Bail.  L.  (S.  C.)  620; 
Wofford  V.  Unger,  5  Tex.  480.)^ 
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Barber  &  Davison,  for  Eespondent. 

Such  a  contract  by  the  overwhelming  weight  of  Authorities 
is  an  absolute  guaranty,  and  being  such,  the  guarantor  is 
jointly  and  severally  liable  with  the  principal,  and  his 
obligation  ripens  into  a  cause  of  action  upon  default  of  per- 
formance by  the  principal.  {BroadiLs  v.  Russel,  160  Ala. 
353,  49  So.  327;  Martin  v.  Monger,  112  Ark.  394,  166  S.  W. 
566;  Redfield  v.  Haight,  27  Conn.  31;  N.  Y.  Security  etc. 
V,  Lomhardi  etc.,  73  Fed.  537 ;  Miller  v.  Lemiston  Nat,  Bank, 
18  Ida.  145,  108  Pac.  901 ;  Armstrong  v.  SUck,  14  Ida.  208, 
93  Pac.  775;  Frost  v.  Hariert,  20  Ida.  343,  118  Pac.  1095, 
38  L.  E.  A.,  N.  S.,  875;  Pierce  v.  Merrill,  128  Cal.  464,  79 
Am.  St.  56,  61  Pac.  64;  20  Cyc.  1450,  par.  3  and  notes, 
and  1458,  par.  2  and  notes.) 

This  being  true,  this  action  filed  more  than  eight  years 
after  the  accrual  of  the  liability  of  this  guarantor  is  barred 
by  the  statute  of  limitations.  (1  Brandt  on  Surety  and 
Guaranty,  3d  ed.,  161;  Idaho  cases  cited  supra,) 

RICE,  C.  J. — This  is  an  action  upon  a  contract  of  guar- 
anty for  the  honest  and  faithful  performance  of  a  contract 
entered  into  between  A.  N.  Salisbury  and  appellant.  The 
contract  was  terminated  about  July  24,  1908.  Thereafter, 
appellant  obtained  judgment  against  Salisbury  and  issued 
execution  thereon  which  was  returned  nulla  bona,  ©n 
October  31,  1916,  appellant  brought  this  action  against  re- 
spondent and  H.  Barz,  as  guarantors.  Respondent  appeared 
and  demurred  to  the  complaint,  setting  forth,  among  other 
grounds,  that  the  cause  of  action  was  barred  by  the  statute 
of  limitations.  The  court  sustained  the  demurrer,  and  ap- 
pellant refusing  to  plead  further  judgment  of  dismissal  was 
entered. 

The  contract  between  Salisbury  and  appellant  provided 
for  the  sale  to  Salisbury  of  certain  goods  and  merchandise 
from  time  to  time,  and  also  provided  that  upon  the  ex- 
piration of  his  contract  he  would  make  a  cash  settlement 
of  any  balance  owing  at  that  time.    The  obligation  of  Sails- 
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bnry  to  pay  the  balance  due  was  tuiconditional.  Respond- 
ent's guaranty  for  the  faithful  performahce  of  the  contract 
by  Salisbury,  though  in  a  sense  a  .  continning  one,  was 
absolute.  A  right  of  action  accrued  against  him,  in  favor  of 
appellant,  immediately  upon  the  breach  of  the  contract  by 
Salisbury.  {Miller  v.  Lemston  Nat,  Bank,  18  Ida.  124, 
108  Pac.  901 ;  Frost  v.  Harbert,  20  Ida.  336,  118  Pac.  1095, 
38  L.  E.  A.,  N.  S.,  875.)  The  period  of  limitation  provided 
by  the  statute  for  the  commencement  of  an  action  founded 
upon  a  written  obligation  is  five  years  after  the  cause  of 
action  shall  have  accrued. 

The  action  of  the  court  in  sustaining  the  demurrer  was 
correct,  and  the  judgment  is  affirmed.  Costs  awarded  to 
respondent. 

Budge,  Dunn  and  Lee,  JJ.,  concur. 

McCarthy,  J.,  did  not  sit  at  the  hearing,  nor  take  any 
part  in  the  decision. 


(February  8,  1921.) 

ANNA    NOBLE,     Trustee,    Respondent,    v.    ALVIN    M. 
HARRIS,  Appellant 

[195  Pac.   543.] 

BBAL   PEOPERTT  —  PoEKCIiOSUBE  OF   MOETGAGE  —  NECBSSABT  PABTIES  — 

Tenant  upon  Aqbicultural  Lands — Wbit  of  Assistance — Beal  * 
Party  in  Interest. 

1.  Under  the  admitted  facts  in  this  case,  appellant  comes 
within  the  provisions  of  C.  S.,  sees.  6949  and  6674,  and  is  bonnd 
by  the  decree  of  foreclosure  as  foUj  as  if  he  had  been  made  a 
party  to  the  foreclosure  proceedings  and  served  with  the  cross- 
complaint. 

2.  Petitioner's  mere  delay  in  seeking  possession  of  the  land  in 
controversy  did  not  make  appellant  a  tenant  on  agricultural  lands 
entitled  to  hold  over  under  C.  S.,  see.  7322. 

Idaho,  Vol.  33—26 
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8.    In  this  case  the  petitioner,  who  was  the  holder  of  the  sher- 
iff's deed  to  the  tract  of  land  in  controversy,  was  the  real  party 
in  interest  and  the  proper  person  to  apply  for  a  writ  of  assist - 
^  ance. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.  Hon.  Charles  P.  McCarthy, 
Judge. 

Application  for  writ  of  assistance.  Application  granted 
and  defendant  Alvin  M.  Harris  appeals.  Modified  and 
affirmed. 

E.  J.  Dockery,  for  Appellant. 

Harris  was  in  possession  under  an  expired  lease  on 
«  agricultural  lands,  and  he  was  permitted  to  remain  undis- 
turbed in  possession  of  the  premises  from  January  1,  1916, 
without  a  word  of  complaint  from  petitioner  until  April 
7,  1916,  and  without  any  act  on  her  part  until  June  10, 
1916.  Harris  is  entitled  ipso  facto  to  a  full  year's  pos- 
session on  being  allowed  to  stay  60  days  without  molestation, 
under  subd.  2  of  sec.  7322,  C.  S.  {Hooper  v.  Yonge,  69 
Ala.  484;  Daniell's  Ch.  Pr.  272  and  1062, 1063.X 

J.  L.  Niday,  for  Respondent. 

Harris  had  no  interest  in  said  lands,  either  as  holder  of 
record  title  or  of  record  lien  of  any  kind,  at  the  time  of 
the  filing  of  the  cross-complaint  of  said  Idaho  Trust  and 
Savings  Bank  in  said  suit,  or  at  the  time  of  the  filing  of 
the  lis  pendens  therein.  Therefore,  the  provisions  of  sec. 
6949,  C.  S.,  are  squarely  in  point.  {Harding  v.  Harher, 
17  Ida.  341,  134  Am.  St.  259,  105  Pac.  788;  Hibernia  8av.  & 
Loan  Soc.  v.  Cochran,  141  Cal.  653,  75  Pac.  315.) 

DUNN,  J.— In  1909  the  appellant  Alvin  M.  Harris  was 
the  owner  of  540  acres  of  land  in  Owyhee  county,  on  which^ 

3.    For  authorities  relating  to  writs  of  assistance,  see  notes  in  93 
Bt.  IM;  Aim.  Gas.  1913D,  1120. 
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there  were  two  mortgages  aggregating  $7,496.  In  addition 
to  this,  he  owed  the  Idaho  Trust  &  Savings  Bank  of  Boise, 
$11,000  on  loans.  Being  unable  to  pay,  he  authorized  the 
bank  to  make  sale  of  this  property  for.  $22,000  and  out  of 
the  proceeds  to  pay  the  aforesaid'  mortgages  and  the  amount 
due  said  bank.  The  bank  made  sale  of  this  land  for  Harris 
to  one  Gilbert  Donaldson,  to  whom  Harris  executed  a  deed. 
Being  unable  to  pay  the  full  purchase  price,  Donaldson  ob- 
tained a  loan  from  the  bank  and  to  secure  it  gave  a  mort- 
gage on  the  land  purchased.  In  July,  1911,  claiming  that 
the  land  had  been  misrepresented  to  him,  Donaldson  brought' 
suit  to  have  the  sale  set  aside  and  to  recover  the  purchase 
price,  making  the  said  bank  and  Harris  and  several  other 
persons  parties  defendant.  In  this  action  Harris  defaulted, 
but  the  bank  answered,  denying  the  allegations  of  the  com- 
plaint, and  at  the  same  time  filed  a  cross-complaint  against 
Donaldson,  asking  the  foreclosure  of  the  mortgage  that  he 
had  given  to  secure  the  payment  of  money  borrowed  from 
the  bank  in  purchasing  the  land,*  and  thereafter  filed  a 
notice  of  lis  pendens.  At  the  time  of  the  filing  of  the  cross- 
complaint  and  the  notice  of  lis  pendens  Harris  had  no 
interest  whatever  in  the  land  and  was  not  served  with  the 
cross-complaint.  Thereafter  the  action  came  on  for  trial 
and  Donaldson  obtained  a  judgment  setting  aside  the  sale 
and  returning  the  purchase  money  to  him,  on  condition  that 
he  obtain  a  cancelation  of  certain  leases  on  the  land  in  con- 
troversy and  redeed  the  land  to  Harris,  both  of  which  he 
did.  At  the  same  time  and  in  the  same  judgment  it  was 
decreed  that  the  land  in  controversy  be  sold  to  satisfy  the 
mortgage  given  by  Donaldson  to  the  bank. 

Thereafter,  on  the  twenty-fourth  day  of  January,  1914, 
the  land  was  sold  at  public  sale  pursuant  to  said  decree, 
and  the  bank  became  the  purchaser,  to  which  a  certificate  of 
sale  was  issued  on  the  sixth  day  of  February,  1914.  On 
November  30,  1914,  the  bank  assigned  said  certificate  to  the 
petitioner,  Anna  Noble,  and  on  the  fifth  day  of  March,  1915, 
the  sheriff  of  Owyhee  county  executed  and  delivered  to  the 
assignee  and  petitioner  herein  a  deed  conveying  to  her  the 
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premises  in  controversy.  At  the  time  of  the  execution  and 
delivery  of  this  deed  Harris  was  in  possession  of  the  land, 
but  no  proceedings  to  obtain  possession  were  taken  by  the 
holder  of  the  sheriff's  deed,  Anna  Noble,  until  June,  1916, 
when  she  applied  to  the  district  court  of  Ada  county,  to 
which  county  the  action  had  been  transferred  for  trial  soon 
after  it  was  brought,  for  a  writ  of  assistance,  which  applica- 
tion came  on  for  hearing  after  notice  to  the  defendant, 
Alvin  M.  Harris,  who  filed  his  affidavit  in  answer  to  the 
petition  for  said  writ.  The  court,  after  due  consideration 
of  the  matter,  made  an  order  granting  the  application  for 
the  writ  of  assistance,  and  the  case  is  here  on  appeal  of 
Harris  from  said  order. 

The  contention  of  appellant  is,  first,  that  as  to. him  the 
decree  of  foreclosure  is  void,  for  the  reason  that  he  was 
not  served  with  the  cross-complaint  by  which  defendant 
bank  was  seeking  to  foreclose  the  mortgage  given  by  Donald- 
son; second,  that  the  delay  of  about  fifteen  months  between 
the  date  of  the  execution  of  the  sheriff's  deed  and  the  date 
of  applying  to  the  court  for  a  writ  of  assistance,  constituted 
Harris  a  tenant  upon  agricultural  lands  within  the  meaning 
of  G.  S.,  sec.  7322,  subd.  2,  and  therefore  entitled  him  to 
hold  over  for  one  year;  third,  that  Anna  Noble,  the  peti- 
tioner, is  not  the  real  party  in  interest  in  this  proceeding; 
fourth,  that  his  family  burying-ground  was  included  in  the 
foreclosure  proceedings  and  in  the  sheriff's  deed,  notwith- 
standing it  was  never  conveyed  to  Donaldson  by  Harris, 
and  that  for  these  reasons  the  writ  ought  to  be  set  aside. 

The  first  contention  of  Harris  cannot  be  sustained,  for 
it  is  uncontradicted  that  at  the  time  the  action  to  foreclose 
the  mortgage  was  begun,  and  at  the  time  the  notice  of  lis 
pendens  was  filed,  Harris  had  no  interest  in  the  land  cov- 
ered by  the  mortgage,  except  the  burying-ground,  and  the 
conveyance  from  the  mortgagor,  by  which  Harris  became 
the  owner  of  the  mortgaged  land,  was  not  executed  until 
after  the  foreclosure  proceedings  were  begun  and  the  notice 
of  lis  pendens  filed.  This  brought  him  clearly  within  C.  S., 
sees.  6949  and  6674,  and  rendered  it  unnecessary  to  make 
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him  a  party  to  the  foreclosure  action  or  to  serve  him  with 
the  cross-complaint.  It  requires  no  citation  of  authorities 
to  hold  that  under  this  state  of  facts  Harris  is  bound  by 
the  decree  of  foreclosure  to  the  same  extent  as  if  he  had 
been  made  a  party. 

Equally  untenable  is  the  claim  of  Harris  that  he  comes 
within  the  provisions  of  section  7322,  siipra,  as  a  tenant  of 
agricultural  lands  entitled  to  hold  over  for  one  year.  On  the 
execution  of  the  deed  by  Donaldson,  reconveying  the  land 
to  him,  Harris  entered  into  possession  and  so  continued 
up  to  the  time  the  writ  issued.  It  does  not  appear  that  he 
was  in  any  sense  prejudiced  by  the  delay  complained  of,  and 
we  are  unable  to  see  from  the  facts  stated  how  the  relation 
of  landlord  and  tenant,  as  claimed  by  him,  could  have 
arisen  between  the  petitioner  and  himself. 

The  uncontradicted  evidence  shows  that  Anna  Noble  was 
the  holder  of  the  sheriff's  deed  to  the  land  in  controversy, 
and  therefore  she  was  the  real  party  in  interest  and  the 
proper  person  to  apply  for  the  writ  of  assistance. 

The  fourth  contention  of  appellant,  we  think,  must  be 
sustained,  for  the  reason  that  it  is  not  denied  that  Harris 
reserved  the  title  to  the  burying-ground  when  he  conveyed 
this  land  to  Donaldson,  and  that  the  trial  court  so  found. 
Therefore,  Donaldson  had  no  right  to  mortgage  it,  and  the 
foreclosure  proceedings  conferred  no  right  to  this  tract  on' 
the  purchaser  at  the  foreclosure  sale,  and,  of  course,  the 
assignee  of  such  purchaser  got  no  title  thereto. 

The  order  of  the  district  court  granting  the  writ  of  as- 
sistance should  be  modified  so  as  to  except  said  burying- 
ground  from  the  operation  of  the  writ;  otherwise,  the  order 
should  be  af&rmed.  It  is  so  ordered.  No  costs  awarded  to 
either  parly. 

Bice,  C.  J.,  and  Budge  and  Lee,  7J.,  concur, 

McCarthy,  J.,  being  disqualified,  took  no  part  in  the  hear- 
ing  or  this  decision. 
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(February  7,  1921.) 

A.  M.  HOLTER,  Respondent,  v.  S.  T.  HAUSER,  Jr., 
GEORGE  H.  HILL  and  H.  D.  HAUSER,  Respondents, 
and  AMERICAN  MINING  COMPANY,  LTD.,  a  Cor- 
poration, Appellant. 

[195  Pae.  628.] 

DePAULT—JuDGMINT — PAKTT — ^DBFUNOT      Ck)BPOBATIOK — SUCCBSSOB      IH 

Interest — Appeal. 

1.  A  default  and  default  judgment  entered  on  the  motion  of 
an  attorney  representing  a  corporation  whose  corporate  charter 
has  expired  are  null  and  void. 

2.  A  new  corporation '  which  claims  to  have  succeeded  to  the 
interests  of  a  defunct  corporation  has  no  right  to  continue  the 
action  in  the  absence  of  an  order  of  the  court  allowing  it  to  do 

BO. 

3.  An  attempted  appeal  in  the  name  of  a  defunct  corpora- 
tion, no  order  having  been  made  allowing  the  new  corporation 
to  continue  the  action,  confers  no  jurisdiction  on  this  court,  and 
should  be  dismissed  on  the  court's  own  motion. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Adams  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Action  for  partition  of  real  estate.  Appeal  from  an 
order  setting  aside  defaults  and  interlocutory  decree. 
Dismissed. 

Prank  Harris,  for  Appellant 

An  action  for  the  partition  of  property  is  an  action 
purely  in  rem,  and  under  well-known  general  principles  of 
law,  as  well  as  the  ^provisions  of  the  Idaho  statute,  does  not 
abate  upon  the  death  or  disability  of  a  party.  {KeUy  v. 
Bochelle  (Tex.  Civ.),  93  S.  W.  161) 

1.  Power  of  corporation  after  dissolution  to  prosecute  pending  or 
new  suit,  see  note  in  17  Ann.  Cas.  225, 
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Where  a  new  corporation  is  organized  to  take  over  the 
assets  of  a  defunct  corporation  and  does  so  take  them  over, 
no  suit  pending  by  or  against  the  old  corporation  is  abated 
by  its  dissolution.  {Jones  v.  Francis,  70  Wash.  676,  127 
Pac.  307.) 

B.  S.  Varian  and  Wood  &  DriscoU,  for  Respondents. 

The  defaults  and  decree  were  void  in  that  they  were  made 
without  the  existence  of  cross-complainant,  or  other  party 
capable  of  applying  for  or  receiving  defaults  or  decree. 

The  defunct  corporation  could  not  act,  because  on  October 
1,  1910,  it  had  ceased  to  be  a  legal  entity.  Neither  the 
trustees  for  the  extinct  corporation  nor  the  new  corporation 
had  been  made  party  to  the  suit;  they  were  and  are  each 
strangers  to  the  proceedings.  Orders  made  upon  such  ap- 
plication are  void,  and  may  be  vacated  by  the  court  at  any 
time.     (Kerns  v.  Morgan,  11  Ida.  572,  83  Pac.  954.) 

McCarthy,  J.— February  20,  1902,  A.  M.  Holter  ffled 
his  amended  complaint  in  an  action  for  partition  of  real 
estate.  July  9,  1903,  defendant  American  Mining  Company, 
Ltd.,  a  Montana  corporation,  filed  its  answer  and  two  cross- 
complaints  against  plaintiff  Holter  and  defendants  S.  T. 
Bauser  and  Massena  BuUard,  trustees.  June  22,  1904,  the 
attorneys  for  the  American  Mining  Company,  Ltd.,  and 
W.  E.  Borah,  attorney  for  Holter,  stipulated  in  writing  that 
the  plaintiff  Holter  and  the  defendants  Hauser  and  Bullard, 
trustees,  might  plead  to  said  cross-complaints  at  any  time 
within  thirty  days  after  defendant  and  cross-complainant 
American  Mining  Company,  Ltd.,  should  serve  upon  them 
a  written  notice  requiring  them  to  do  so,  and  that  no  default 
should  be  entered  against  them  until  after  the  expiration  of 
thirty  days  from  the  date  of  such  notice.  The  trial  court 
evidently  found  that  no  such  notice  had  been  served,  and 
that  finding  is  supported  by  the  showing.  This  stipulation 
was  not  filed  until  November  1,  1915,  having  been  found  in 
the  papers  of  Massena  Bullard  after  his  death.  Negotia- 
•  tions  for  the  sale  of  the  property  which  would  obviate  the 
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necesflity  of  a  partition  were  being  carried  on  all  these 
years,  and  it  appears  that  entering  into  the  stipulation  of 
June  22,  1904,  was  quite  as  much  to  the  advantage  of  the 
cross-complainant  American  Mining  Company,  Ltd.,  as  of 
any  of  the  other  parties.  No  answer  to  the  cross-complaints 
was  filed  by  the  plaintiff  Holter  or  by  the  defendants 
Hauser  or  BuUard.  The  defendant  and  cross-complainant 
American  Mining  Company,  Ltd.,  ceased  to  exist  by  opera- 
tion of  law,  through  the  expiration  of  its  charter,  on  October 
1,  1910.  On  October  3,  1910,  three  directors  of  the  defunct 
corporation  organized  a  second  corporation  under  the  Mon- 
tana laws  bearing  the  same  name.  August  31,  1911,  there 
was  filed  with  the  county  recorder  of  Adams  county,  Idaho, 
an  instrument  signed  by  these  three  persons,  as  trustees  and 
stockholders  of  the  old  corporation,  purporting  to  convey 
to  the  new  corporation  the  interests  of  the  defunct  corpora- 
tion and  their  interests  In  the  property  involved  in  the 
litigation.  On  February  4,  1913,  Frank  Harris,  Esq.,  of  the 
firm  of  Harris  &  Smith,  purporting  to  represent  the  defunct 
corporation,  caused  the  case  to  be  transferred  to  Adams 
county,  and  on  the  same  day,  in  the  same  capacity,  moved 
the  district  court  of  Adams  county  to  enter  defaults  of  the 
plaintiff  Holter  and  defendants  Hauser  and  Bullard  for 
failure  to  answer  the  cross-complaints  of  the  defunct  cor- 
poration,  and  the  motion  was  granted.  Mr.  Harris  or  his 
firm  had  never  been  entered  as  attorneys  for  the  defunct 
corporation  during  its  existence.  On  September  22,  1915, 
on  motion  of  Mr.  Harris,  representing  the  defunct  corporar 
tion,  the  court  entered  an  interlocutory  decree  by  default  on 
the  cross-complaints  in  favor  of  the  defunct  corporation  and 
against  plaintiff  Holter  and  cross-defendants  Hauser  and 
Bullard,  the  latter  two  having  died  in  the  meantime.  No 
substitution  of  the  new  corporation  for  the  defunct  corpora- 
tion, or  of  the  directors  of  the  defunct  corporation  as  its 
trustees,  or  of  the  personal  representatives  of  Hauser  or 
Bullard,  was  attempted. 

On  November  1,  1915,  within  forty  days  after  entry  of 
the    interlocutory    decree,    the    respondents    Holter,    S.    T. 
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Hauser,  Jr.,  George  H.  Hill  and  H.  D.  Hauser,  moved  the 
court  to  set  aside  the  decree  and  defaults  and  permit  them 
to  file  answers  to  the  cross-complaints,  and,  with  the  motion 
and  aflBdavits  in  support  thereof,  filed  the  stipulation  of 
June  22,  1904.  Respondents  S.  T.  Hauser,  Jr.,  George  H. 
Hill  and  H.  G.  Hauser  are  the  lawful  executors  of  the  will 
of  S.  T.  Hauser,  deceased,  and  the  interest  of  Massena  Bul- 
lard  had  passed  to  them  as  such  executors.  April  15,  1916, 
after  a  hearing,  the  district  court  made  an  order  setting  aside 
the  defaults  and  interlocutory  decree,  and  permitting  these 
respondents  to  answer  the  cross-complaints.  Prom  this 
order  an  appeal  is  taken  to  this  court  in  the  name  of  the 
American  Mining  Company,  Ltd. 

It  does  not  appear  that  there  has  ever  been  a  substitution 
of  the  new  corporation  or  of  the  trustees  of  the  old  corpora- 
tion. On  the  hearing  Edwin  Snow,  Esq.,  appeared,  stating 
that  he  appeared  for  the  successor  in  interest  of  the  old 
American  Mining  Company,  Ltd.,  meaning  evidently  the 
new  corporation.  His  name  is  signed  to  the  notice  of  ap- 
peal with  that  of  Harris  &  Smith  but  is  not  on  the  briefs. 

The  American  Mining  Company,  Ltd.,  which  was  defend- 
ant and  cross-complainant,  was  defunct  when  the  motion 
for  default  was  made  in  its  name  and  granted,  and  when 
the  motion  for  interlocutory  decree  was  made  in  its  name 
and  granted.  There  has  never  been  a  substitution  of  its 
directors  as  trustees,  nor  of  the  new  corporation  which 
claims  to  have  succeeded  to  its  interests.  C.  S.,  sec.  6652, 
provides  as  follows: 

''An  action  or  proceeding  does  not  abate  by  the  death  or 
any  disability  of  a  party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  or  proceeding  survive  or 
continue.  In  case  of  the  death  or  any  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  or  proceeding  to 
be  continued  by  or  against  his  representative  or  successor  in 
interest " 

Appellant's  counsel  claims  that  under  this  section  the 
action  could  continue  in  the  name  of  the  defunct  corporation 
and  for  the  benefit  of  the  new  corporation  without  a  sub- 
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Btitution.  But  the  statute  does  not  say  so.  It  says  an  action 
does  not  abate  if  the  cause  of  action  survives.  This  does  not 
mean  that  another  party  who  claims  to  be  the  successor  of 
the  deceased  or  disabled  party  can  invoke  further  action 
on  the  part  of  the  court  without  a  substitution.  On  the 
contrarj'^,  the  statute  says  the  court  on  motion  may  allow 
the  action  to  be  continued  by  or  against  a  representative 
or  successor  in  interest.  No  motion  or  order  was  made  in- 
voking this  power  of  the  court.  No  order  has  ever  been 
^  made  permitting  the  new  corporation  to  continue  the  action 
as  the  representative  of  the  defunct  one.  On  the  contrar}-, 
Mr.  Harris  assumed  to  represent  the  defunct  corporation 
which  had  no  standing  before  the  court  or  in  law.  For 
these  reasons  the  order  entering  the  defaults,  and  the  inter- 
locutory judgment,  were  both  null  and  void. 

Since  the  original  corporation  is  defunct,  and  no  order 
of  the  court  has  eyer  been  made  allowing  the  action  to  be 
continued  by  the  new  corporation  which  claims  to  have 
succeeded  to  its  interests,  there  is  no  party  before  the  court 
competent  to  take  an  appeal.  The  attempted  appeal  in  the 
name  of  the  original  corporation  does  not  confer  jurisdic- 
tion on  this  court. 

The  appeal  should  therefore  be  dismissed  on  the  court's 
own  motion,  and  it  is  so  ordered.  Costs  awarded  to  re- 
spondents. 

Bice,  C.  J.,  and  Budge,  Dunn  and  Lee,  JJ.^  concur. 
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(February  10,  1921.) 

ALLEN-WRIGHT  FURNITURE   COMPANY,  a  Corpora- 
tion, Respondent,  v.  JACOB  SPOOR,  Appellant. 

[195  Pae.  632.] 

Nbqotiablb   Note — Consideration — Transfer  in  Due   Cotjrsi. 

1.  The  holder  of  a  negotiable  promissory  note,  indorsed  In 
blank  and  transferred  to  him  in  due  course  as  part  payment  on 
a  conditional  sale  note,  is  a  holder  for  value,  and  may  recover 
thereon  although  subsequent  to  acquiring  said  note  he  repossesses 
the  property  for  which  the  title  note  was  given. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Action  on  two  promissory  notes.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

S.  L.  Tipton,  for  Appellant. 

**  Where  there  is  a  retaking  under  the  contract,  the  seller 
of  the  property  loses  the  right  to  compel  payment  of  the 
purchase  price."  {Pease  v.  Teller  Trans.  Co.,  22  Ida.  807, 
128  Pac.  981;  Seanor  v.  McLaughlin,  165  Pa.  150,  30  Atl. 
717,  32  L.  R.  A.  467.) 

By  retaking  the  property  the  plaintiff  could  not  maintain 
an  action  on  the  notes.  {Yellowstone  Nat.  Bank  v.  Oagon, 
19  Mont.  402,  48  Pac.  762,  44  L.  R.  A.  243;  Miller  v.  Steen, 
30  Cal.  403,  89  Am.  Dec.  124.) 

The  plaintiff  cannot  vary  the  terms  of  the  indorsement  by 
parol.  {Bank  of  Albion  v.  Smith,  27  Barb.  489;  Jaster  v. 
Currie,  69  Neb.  4,  94  N.  W.  995.) 

The  acceptance  by  a  creditor  of  a  promissory  note  of 
his  debtor  for  his  antecedent  debt  does  not  extinguish  it 
unless  the  note  is  paid.  It  is  conditional  and  not  absolute 
payment.  {Leschen  v.  Mayflower  M.  Co.,  173  Fed.  855, 
97  C.  C.  A.  465,  35  L.  R.  A.,  N.  S.,  1.) 

"The  giving  of  a  note  of  a  third  party  does  not  con- 
stitute  payment   unless   there   was   an    agreement   to    that 
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effect  between  the  parties."  {Zook  v.  Odle,  3  Colo.  App. 
87,  32  Pac.  82.) 

''Where  the  note  of  a  third  party  was  given  for  a  pre- 
existing debt,  the  mere  acceptance  by  the  creditor  only 
operated  to  make  it  a  collateral  security  and  did  not  act  as 
an  extinguishment  of  the  debt."  (Cheltenham  v.  Gates,  23 
HI.  App.  635;  Wilhelm  v.  Schmidt,  84  111.  183;  Bour  v. 
Finney,  80  111.  App.  51;  Bonestell  v.  Bowie,  128  Cal.  511, 
61  Pac.  78;  Stehhins  v.  Kellogg,  5  Conn.  265.) 

"If  the  vendor  take  a  bill  or  note  in  payment  without 
the  purchaser's  indorsement  it  will  extinguish  the  debt." 
(35  L.  B.  A.,  N.  S.,  46,  note.) 

Geo.   C.  Huebener,  for  Respondent 

Even  if  these  notes  were  transferred  to  the  respondent  by 
the  Empire  Home  Company,  being  negotiable  in  character, 
as  collateral  security,  taken  in  good  faith,  in  the  due  course 
of  business,  for  value,  before  maturity,  and  even  for  an 
antecedent  debt,  the  respondent  would  be  regarded  as  a 
holder  for  value  of  such  paper,  and  consequently  unaffected 
by  any  equitable  and  valid  defense  of  the  maker  against  the 
payee.  (Yellotusione  Naf.  Bank  v.  Oagon,  19  Mont.  402, 
48  Pac.  762,  44  L.  R.  A.  243;  Swift  v.  Tyson,  16  Pet.  1, 
10  L.  ed.  865;  Brooklyn  City  &  N.  R.  Co.  v.  National  Bank 
of  the  Republic,  102  U.  S.  14,  26  L.  ed.  61,  see,  also,  Rose's 
U.  S.  Notes) ;  and  particularly  so  if  the  respondent  had  no 
notice  of  any  equities,  defenses  or  infirmities  as  between  the 
maker  and  payee,  but  in  the  case  at  bar,  the  record  shows 
that  the  respondent  had  no  notice  at  the  time  it  accepted 
these  notes  of  the  real  relations  between  the  maker  and 
payee. 

The  testimony  shows  that  the  respondent  was  the  holder 
of  the  notes  in  due  course  of  business,  as  provided  by  sec. 
5924,  C.  S.  {Vaughn  v.  Johnson,  20  Ida.  669,  119  Pac. 
879,  37  L.  R.  A.,  N.  S.,  816.) 

LEE,  J. — Respondent,  the  Allen-Wright  Furniture  Com- 
pany,  a  corporation,  brought  this  action  to  recover  upon 
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two  promisflory  notes  executed  by  appellant,  Jacob  Spoor,  to 
the  Empire  Home  Company,  a  corporation. 

Respondent  claimed  to  have  acquired  title  to  these  notes 
from  the  payee,  by  indorsement  and  delivery;  that  it  was 
a  holder  for  value  in  due  course,  and  that  no  part  of  said 
notes  had  been  paid. 

Appellant  by  his  amended  answer  admitted  the  execution 
of  the  notes  but  alleged  that  they  were  given  to  the  Empire 
Home  Company  in  part  payment  for  bonds  of  said  company 
which  he  had  agreed  to  purchase  In  consideration  that  said 
Empire  Home  Company  would  on  or  about  September  1, 
1915,  loan  appellant  $10,000  on  certain  real  estate  security, 
and  not  otherwise;  that  said  Empire  Home  Company  had 
neglected  and  refused  to  make  appellant  this  loan,  had  be- 
come insolvent,  had  forfeited  its  charter  and  was  a  defunct'' 
corporation,  and  that  the  consideration  for  which  said  notes 
were  given  had  wholly  failed. 

The  answer  further  alleges,  upon  information  and  belief, 
that  these  facts  were  all  known  to  respondent  when  it 
purchased  the  notes,  and  that  it  was  not  a  holder  for  value 
in  due  course. 

It  appears  that  the  Empire  Home  Company,  at  the  time 
it  indorsed  these  notes  in  blank  and  delivered  them  to  re- 
spondent, was  indebted  to  it  on  account  of  certain  furniture 
which  it  had  purchased  and  for  which  it  had  given  in  pay- 
ment a  conditional  sale  note,  payable  in  monthly  instalments, 
that  certain  of  these  instalments  were  past  due,  and  that 
respondent  had  taken  these  notes  given  by  appellant  in 
payment  of  past  due  instalments  on  this  title  note,  and  had 
credited  the  Empire  Home  Company  for  their  face  value. 
After  such  credit  had  been  given,  respondent  repossessed 
the  furniture  for  which  the  title  note  had  been  given, 
without  objection  from  the  maker  of  the  title  note,  and 
applied  the  value  of  the  furniture  so  repossessed  in  liquida- 
tion of  the  balance  due  on  its  title  note. 

The  case  was  tried  by  the  court  sitting  without  a  jury, 
and  it  made  and  entered  separate  findings  and  conclusions 
and  gave  judgment  in  accordance  therewith  for  respondent 
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against  appellant  in  the  sum  of  $545.66,  principal,  interest, 
attorney's  fees  and  costs,  from  which  judgment  this  appeal 
is  taken. 

Appellant  assigns  five  specifications  of  error,  all  of  which 
may  be  considered  together. 

Appellant's  principal  contention  appears  to  be  that  be- 
cause the  notes  sued  on  in  this  action  had  been  indorsed  in 
blank  and  transferred  to  respondent  they  became  collateral 
to  the  conditional  sale  note,  and  that  because  respondent 
had  repossessed  the  property  for  which  the  conditional  sale 
note  was  given,  it  thereby  rescinded  such  conditional  sale,  and 
the  consideration  for  which  the  title  note  was  given  having 
failed,  the  consideration  for  the  purchase  of  the  notes  given 
by  appellant  necessarily  failed,  and  that  it  was  not  a  holder 
for  value  in  due  course.    This  contention  is  not  tenable. 

At  the  time  these  notes  were  indorsed  and  transferred  to 
respondent  there  was  a  valid  and  subsisting  indebtedness 
due  it  from  the  Empire  Home  Company.  These  notes  are 
set  forth,  by  copy,  in  the  record,  and  they  are  negotiable 
instruments  as  defined  by  C.  S.,  sec.  6051.  (See,  also, 
Brannan's  Negotiable  Instrument  Law,  sec.  184,  p.  388,  and 
authorities  cited  under  note  to  this  section ;  see,  also,  note  to 
Holliday  State  Bank  v.  Hoffman  (Kan.),  Ann.  Cas.  1912D, 
pp.  4^12.) 

The  indorsement  and  transfer  of  these  notes  in  due  course, 
before  maturity,  by  the  Empire  Home  Company,  in  part 
payment  of  its  indebtedness  to  respondent,  was  suflBicient 
consideration  to  support  such  transfer.  The  fact  that  this 
indebtedness  was  evidenced  by  a  title  retaining  note,  and 
that  respondent  subsequently  repossessed  the  property  for 
which  it  had  been  given,  in  order  to  recover  the  balance  of 
the  account,  does  not  result  in  such  a  failure  of  considera- 
tion as  will  defeat  respondent's  right  to  recover  upon  these 
notes,  in  the  absence  of  a  showing  that  by  the  terms  of 
the  title  note  such  retaking  of  the  property  rescinded  the 
sale  and  entitled  the  vendor  to  a  return  of  the  previous 
pa3nnents  made.  The  record  is  silent  as  to  the  terms  of  this 
title   note. 
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The  trial  court  found  that  on  May  29,  1915,  appellant, 
Jacob  Spoor,  Jiad  executed  and  delivered  to  the  Empire 
Home  Company  the  two  promissory  notes  in  question,  each 
for  the  sum  of  $200,  payable  on  or  before  January  15,  1916 ; 
that  said  payee  had  indorsed  and  delivered  these  notes  to 
respondent  for  value  and  in  the  due  and  regular  course  of 
business;  that  no  part  had  been  paid,  and  that  by  the  terms 
of  said  notes  there  was  due  for  principal,  interest,  attorney's 
fees  and  costs  the  sum  of  $545.66,  for  which  it  gave  judg- 
ment. These  findings  are.  clearly  supported  by  the  evi- 
dence,— in  fact,  they  are  not  seriously  controverted  by  any- 
thing found  in  the  record. 

The  judgment  of  the  trial  court  should  be  affirmed,  and  it 
is  so  ordered.    Costs  awarded  to  respondent. 

Rice,  C.  J.,  and  Budge,  McCarthy  and^Dunn,  JJ.,  concur. 


(February  22,  1921.) 

STATE,  on  the  Relation  of  ROY  L.  BLACK,  Individually 
and  as  Attorney  General  of  the  State  of  Idaho,  Plain- 
tiff, V.  STATE  BOARD  OF  EDUCATION  and  THE 
BOARD  OF  REGENTS  OF  THE  UNIVERSITY  OP 
IDAHO,  a  Body  Corporate,  and  RAMSAY  M. 
WALKER,  J.  A.  LIPPINCOTT,  ^VAN  EVANS, 
LOTTIE  M.  GRAVELEY,  IRVIN  E.  ROCKWELL* 
and  ETHEL  M.  REDFIELD,  as  Members  Thereof, 
and  FRANK  N.  STANTON,  Bursar  of  the  University 
of  Idaho,  Defendants. 

[196  Pac.  201.] 

State  University — CJonstitutional  Status — Control  op  Funds — ^Ex- 
penditures— Legislative  Begulations — State  Appropriations — 
Proceeds  prom  Federal  Grants,  Appropriations  and  Private 
Donations — Control  of  Board  ot  Examiners — Control  op  De- 
partment OP  PuBUo  Works — ^Sales  op  University  Property. 
1.  The  board  of  regents  of  the  University  of  Idaho  is  a  consti- 
tutional corporation  with  granted  powers,   and   while  functioning 
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within  the  scope  of  its  authority  ii  not  subject  to  the  control  or 
superrision  of  any  other  branch,  board  or  department  of  the  state 
government,  but  is  a  separate  entity,  and  may  sue  and  be  sued, 
with  power  to  contract  and  discharge  indebtedness,  with  the  right 
to  exercise  its  discretion  within  the  powers  granted,  without  au- 
thority to  contract  indebtedness  against  the  state,  and  in  no  sense 
is  a  claim  against  the  regents  one  against  the  state. 

2.  A  claim  against  the  University  of  Idaho  or  the  board  of 
regents  thereof  is  not  a  claim  against  the  state.  Const.,  art.  4, 
sec.  18,  and  0.  8.,  see.  242,  confer  upon  the  state  board  of  ex- 
aminers no  power  to  pass  upon  claims  against  the  board  of  re- 
gents of  the  state  uzfiversity. 

3.  Const.,  art.  9,  sec.  10,  vests  in  the  board  of  regents  of  the 
University  of  Idaho,  "the  general  supervision  of  the  university, 
and  the  control  and  direction  of  all  the  funds  of,  and  appropria- 
tions to,  the  university,  under  such  regulations  as  may  be  pre- 
scribed by  law."  The  regulations  which  may  be  prescribed  by 
law  and  which  must  be  observed  by  the  regents  in  their  supervision 
of  the  university,  and  the  control  and  direction  of  its  funds,  refer 
to  methods  and  rules  for  the  conduct  of  its  business  and  account- 
ing to  authorized  officers.  Such  regulations  must  not  be  of  a 
character  to  interfere  essentially  with  the  constitutional  discre- 
tion of  the  board,  under  the  authority  granted  by  the  constitution. 

4.  The  proceeds  of  federal  land  grants,  direct  federal  appro- 
priations, and  private  donations  to  the  university,  are  trust  funds, 
and  are  not  subject  to  the  constitutional  requirement  that  money 
must  be  appropriated  before  it  is  paid  out  of  the  state  treasury. 
Claims  against  such  funds  need  not  be  passed  upon  by  the  state 
board  of  examiners,  and  the  moneys  in  such  funds  may  be  ex- 
pended by  the  board  of  regents,  subject  only  to  the  conditions 
and  limitations  provided  in  the  acts  of  Congress  making  such 
grants  and  appropriations,  or  the  conditions  imposed  by  the 
donors  upon  the  donations. 

5.  When  a  constitutional  provision  or  legislative  act  is  fairly 
open  to  two  constructions,  one  of  which  will  carry  out  and  the 
other  defeat  some  great  public  purpose  for  which  it  was  designed, 
the  former  construction  should  be  appUed. 

6.  When  an  appropriation  of  public  funds  is  made  to  the  uni- 
versity, the  legislature  may  impose  such  conditions  and  limitations 
as  in  its  wisdom  it  may  deem  proper.  If  accepted  by  the  re- 
gents, it  is  coupled  with  the  conditions  and  can  be  expended  only 

6.    Right  to  use  public  funds  for  purpose  other  than  that  of  appro- 
priation, see  note  in  Ann.  Oas.  1917B,  864. 
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for  the  purposes  and  at  the  time  and  in  the  manner  prescribed, 
and  can  be  withdrawn  from  the  state  treasury  only  as  provided 
by  law. 

7.  The  powers  and  duties  of  the  department  of  public  works, 
under  C.  8.,  sees.  367-380,  pertain  only  to  such  contracts  or  pur- 
ehases  as  create  claims  against  the  state. 

8.  There  is  no  obligation  resting  upon  the  board  of  regents  of 
the  state  university  to  pay  to  the  state  treasurer  the  proceeds  of 
the  sale  of  property  belonging  to  the  university  in  the  absence  of 
conditions  contaiQ.ed  in  an  appropriation  which,  by  being  accepted, 
raised  an  implied  contract  on  the  part  of  such  board,  and  said 
proceeds  of  sale  may  be  paid  to  the  treasurer  of  the  state  uni- 
versity  for  the  use  thereof. 

Original  application  for  writ  of  prohibition.    Denied. 

Hoy  L.  Black,  Attorney  General,  and  Dean  Driscoll,  As- 
sistant,  for  Plaintiff. 

So  far  as  any  of  these  funds  constitute  trust  funds,  or 
moneys  held  by  the  state  for  a  specific  purpose  and  no  other, 
irrespective  of  any  constitutional  proviso  giving  the  board  of 
regents  any  power  over  them,  they  would,  by  reason  of  their 
character  as  trust  funds  alone,  be  not  subject  to  the  con- 
stitutional provision  requiring  appropriation  and  requiring 
allowance  of  claims  against  them  by  the  board  of  examiners. 
{State  V.  Iverson,  125  Minn.  67,  145  N.  W.  607;  Qommon^ 
wealth  V.  Dollar  Savings  Bank,  259  Pa.  138,  102  Atl.  569, 
1  A.  L.  R.  1048;  State  v.  Taylor,  33  N.  D.  76,  Ann.  Cas. 
1918A,  583,  156  N.  W.  561,  L.  R.  A.  1918B,  156;  State  v. 
McMillan,  36-Nev.  383,  136  Pae.  108;  State  v.  Collins,  21 
Mont.  448,  53  Pac.  1114.) 

The  funds  derived  from  the  various  land  grants  are  trust 
funds.  Not  only  are  they  permanent  funds  in  the  control 
of  the  state,  and  hence  in  the  control  of  the  state  treasurer, 
but  the  proceeds  will  be  available  in  such  manner  only  as 
the  legislature  shall  make  them  so.  (Evans  v.  Van  Deusen^ 
31  Ida.  621,  174  Pac.  122.) 

Direct  federal  appropriations  require  no  appropriation  or 
action   from  the   state  legislature,  are  not  subject  to  the 
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custody  of  the  state  treasurer  and  may  be  expended  with- 
out any  action  of  the  board  of  examiners.  {Melgard  v. 
Eaglesan,  31  Ida.  411,  172  Pac.  655.) 

The  provision  of  art.  3,  sec.  1,  vesting  the  entire  legislative 
power  of  the  state  in  the  Senate  and  House  of  Representa- 
tives, seems  quite  inclusive  in  its  terms.  There  is  no  ex- 
ception as  to  the  state  board  of  regents,  or  appropriations 
made  in  their  favor.  The  mere  creation  of  the  ofiSce  of  the 
state  treasurer  makes  him,  under  the  decisions  of  this  court, 
custodian  of  all  the  state  funds.  There  is  nothing  in  the 
constitution  which  makes  any  exception  as  to  appropriations 
for  the  university.  The  construction  placed  upon  the  con- 
stitutional provision  for  a  board  of  examiners  by  the  de- 
cisions of  this  court  seems  to'  be  equally  ironclad.  (Pyke  v. 
Steuwriberg,  5  Ida.  614,  51  Pac.  614;  Bragaw  v.  Gooding, 
14  Ida.  288,  94  Pac.  438.) 

There  is  language  in  the  section  creating  the  board  of 
regents  (art.  9,  sec.  10)  under  which  all  these  various  pro- 
visions can  be  given  force  and  effect. 

'*The  regents  shall  have  the  general  supervision  of  the 
university  and  the  control  and  direction  of  all  funds  of,  and 
appropriations  to  the  university,  under  such  regulations  as 
may  be  prescribed  by  law.*'  This  section  originally  gave  the 
regents  exclusive  control  and  direction  in  express  words, 
but  after  considerable  debate  in  the  convention,  the  word 
"exclusive**  was  stricken  out.  (1  Ida.  Const.  Convention, 
766-772.) 

Conflicting  or  apparently  conflicting  statutes  will  be  con- 
strued, if  possible,  to  give  effect  to  both.  {Brown  v.  Bryan, 
6  Ida.  1,  51  Pac.  995;  NolU  v.  Bragaw,  12  Ida.  265,  85 
Pac.  903;  Olson  S.  L.  B.  Co.  v.  Minidoka  Co.,  28  Ida.  214, 
153  Pac.  424;  Oneida  Co.  v.  Evans,  25  Ida.  456,  138  Paa 
337;  Perrault  v.  Bohinson,  29  Ida.  267,  158  Pac.  1074.) 

It  is  not  competent  for  the  state  board  of  regents,  who  are 
simply  state  ofBcers,  to  divest  either  the  attorney  general  or 
the  county  attorneys  of  their  lawful  duties  and  deprive  them 
of  the  control  of  litigation  which  the  law  places  in  their 
hands.     (Sees.  178,  3665,  C.  S.). 
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Henry  Z.  Johnson,  0.  P.  Cockerill  and  Oppenheim  & 
Lampert,   for  Defendants. 

All  the  rights,  immunities,  franchises  and  endowments 
granted  by  the  territorial  legislature  are  perpetuated  unto 
the  state  university  under  the  control  of  the  board  of  regents 
as  a  constitutional  corporation.  (Const.,  art.  9,  sec.  10; 
Trapp  V.  Cook  Const  Co.,  24  Okl.  850,  105  Pac.  667 ;  Sterling 
V.  Regents  of  University  of  Michigan,  110  Mich.  369,  68 
N.  W.  253,  34  L.  E.  A.  150.)     ' 

The  state  board  of  examiners  has  jurisdiction  only  of 
claims  against  the  state.  (Const.,  art.  4,  sec.  18;  C.  S.,  sec. 
242.) 

A  claim  against  the  board  of  regents  of  the  University  of 
Idaho  is  not  a  claim  against  the  state.  (Pyke  v.  Steunen- 
herg,  5  Ida.  614,  51  Pac.  614;  HoUister  v.  State,  9  Ida. 
8,  71  Pac.  541;  American  Bonding  Co,  v.  Regents,  11 
Ida.  63,  81  Pac.  604;  Moscow  Hardware  Co.  v.  Regents,  19 
Ida.  420,  113  Pac.  731 ;  First  Nat.  Bank  v.  Regents,  19  Ida. 
440,  113  Pac.  735;  First  Nat,  Bank  v.  Regents,  26  Ida.  19, 
140  Pac.  771 ;  Phoenix  Lumier  Co.  v.  Regents,  197  Fed.  425 ; 
Interstate  Construction  Co,  v.  Regents,  199  Fed.  509.) 

A  claim  is  the  equivalent  of  a  cause  of  action.  (Houston 
V.  State,  98  Wis.  481,  74  N.  W.  Ill,  42  L.  R.  A.  39;  North- 
western  &  Pacific  Hypotheek  Bank  v.  State,  18  Wash.  73, 
50  Pac.  586,  42  L.  E.  A.  33;  Riddoch  v.  State,  68  Wash. 
529,  Ann.  Cas.  1913E,  1033,  123  Pac.  450,  42  L.  E.  A.,  N.  S., 
251;  Miller  v.  Village  of  Mullen,- 17  Ida.  28,  19  Ann.  Cas. 
1107,  104  Pac.  660;  C.  S.,  sec.  4048;  Giffen  v.  Lewiston,  6 
Ida.  231,  55  Pac.  545.) 

The  legislature  cannot  ''regulate"  from  the  board  of 
regents  powers  conferred  by  the  constitution.  (Fimlen  v. 
Heinze,  27  Mont.'  107,  69  Pac.  829;  Blomquist  v.  County 
Coinmrs.,  25  Ida.  284,  137  Pac.  174;  State  v.  Hastings,  10 
Wis.  525;  Trapp  v.  Cook  Construction  Co.,  supra;  Wine- 
lerg  v.  Regents,  97  Mich.  246,  56  N.  W.  605;  Sterling  v. 
Regents,  supra;  Fox  v.  Flynn,  27  Ida.  580,  150  Pac.  44; 
Bauer  v.  State  Board  of  Agriculture,  164  Mich.  415,  129 
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N.  W.  713;  Regents  v.  Auditor,  167  Mich.  444,  132  N.  W. 
1037 ;  State  Board  of  Agriculture  v.  Fuller,  180  Mich.  349, 
147  N.  W.  529 ;  State  v.  Board  of  Curators,  268  Mo.  598,  188 
S.  W.  128.) 

General  statutory  provisions  do  not  derogate  from  or 
restrict  specific  powers  conferred  upon  the  regents  of  the 
University  of  Idaho.  (State  v.  Clausen,  51  Wash.  548,  99 
Pac.  743;  State  v.  Carr,  111  Ind.  335,  12  N.  E.  318.) 

Various  funds  have  been  given  to  the  state  by  the  federal 
government  for  educational  purposes.  The  state  has  ac- 
cepted these  funds  and  designated  the  university  as  the 
beneficiary.  In  accepting  the  funds  and  designating  the 
university  as  the  beneficiary  thereof,  the  funds  become  trust 
funds  under  the  control  and  direction  of  the  regents,  and 
any  claim  arising  against  the  fund  or  funds  does  not  create 
a  claim  against  the  state,  but  a  claim  only  against  the  fund 
itself  or  against  the  regents.  {Melgard  v.  Eagleson,  31  Ida. 
411f  172  Pac.  655;  People  v.  Davenport,  117  N.  T.  549,  23 
N.  E.  664;  State  v.  Cook,  17  Mont.  529,  43  Pac.  928;  State 
V.  CoUins,  21  Mont.  448,  53  Pac.  1114.) 

If  we  interpret  the  phrase  ** claims  against  the  state"  as 
used  in  art.  4,  s^c.  18,  as  not  including  claims  against  tht 
regents,  then  there  is  no  conflict  either  in  the  statutes  or 
the  separate  provisions  of  the  constitution.  This  we  submit 
Is  the  usual  and  ordinary  method  of  construing  statutory 
language.  If  these  provisions  may  be  interpreted  so  as  not 
to  conflict,  it  is  the  court's  duty  to  so  interpret. 

*'This  rule  is  applicable  with  special  force  to  written  con- 
stitutions, in  which  the  people  wiU  be  presumed  to  have 
expressed  themselves  in  careful  and  measured  terms.'* 
(Cooley,  Const.  Lim.,  92.) 

BUDGE,  J. — This  is  an  original  action  in  this  court  for  a 
writ  of  prohibition  by  the  state,  upon  the  relation  of  the 
attorney  general.  It  is  sought  to  prohibit  the  state  board 
of  education,  acting  as  the  board  of  regents  of  the  University 
of  Idaho,  from  pursuing  a  course  of  conduct  and  from  doing 
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certain  specific  acts  in  furtherance  thereof.  The  sufficiency 
of  the  petition  is  attacked  by  general  demurrer. 

The  course  of  conduct  on  the  part  of  the  regents  sought 
to  be  prohibited  is  set  forth  in  a  resolution  passed  by  them 
October  1,  1920,  as  follows: 

''The  State  Board  of  Education  and  Board  of  Regents  of 
the  University  of  Idaho  being  in  session  and  a  quorum  being 
present  and  the  affairs  of  the  University  of  Idaho  being 
under  'consideration,  the  following  preamble  and  resolutions 
were  submitted,  and  on  motion  duly  seconded  were  carried 
unanimously. 

*'Whebeas,  Under  Article  IX,  Section  10,  of  the  Constitu- 
tion of  the  State  of  Idaho,  the  Board  of  Regents  of  the 
University  of  Idaho  have  not  only  the  general  supervision 
of  the  university  but  the  control  and  direction  of  all  the 
funds  of,  and  appropriations  to,  the  University,  subject  only 
to  such  reasonable  regulations  as  may  be  prescribed  by  lawj 
and  ^ 

"Whereas,  By  the  same  article  and  section,  the  Con- 
stitution perpetuated  in  the  Board  of  Regents  all  the  rights, 
immunities,  franchises  and  endowments  prescribed  by  the 
then  ejcisting  laws  of  the  territory  of  Idaho,  which  included 
all  the  powers  necessary  or  convenient  for  carrying  out  the 
purposes  of  the  University,  as  defined  in  the  act  of  the 
territorial  legislature  approved  January  30,  1889 ;  and 

**  Whereas,  Various  state  officers,  and  particularly  the 
State  Board  of  Examiners,  the  State  Treasurer,  the  State 
Auditor  and  the  Department  of  Public  Works,  acting  as  a 
purchasing  bureau  for  the  state,  have  interpreted  their  duties 
as  prescribed  by  the  legislature  so  as  to  infringe  upon  and 
limit  the  Board  of  Regents  in  the  exercise  of  its  constitu- 
tional duties  to  the  detriment  of  the  welfare  of  the  Univer- 
sity; and 

"Whereas,  The  Board  of  Regents  denies  that  a  claim 
agaJDst  the  University  is  a  claim  against  the  State  of  Idaho 
and  subject  to  the  regulations  prescribed  for  the  latter;  and 

**  Whereas,  The  Board  of  Regents  denies  the  authority  of 
the  legislature,  under  the  guise,  of  'regulations/  to  deprive 
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the  said  Board,  which  is  a  co-ordinate  constitutional  body 
of  the  state  government,  of  the  absolulje  exercise  of  full 
discretionary  powers  in  the  purchase  and  sale  of  property, 
and  the  employment  of  services,  or  to  interfere  in  any  way 
with  the  expenditure  of  the  funds  belonging  to  the  Univer- 
sity; and 

"Whereas,  The  Board  of  Regents  denies  that  in  the 
expenditure  of  the  funds  received  under  direct  or  indirect 
grants  from  the  Federal  government,  or  from  funds  re- 
ceived for  services  rendered,  or  from  the  sale  of  any  prop- 
erty belonging  to  the  institution,  it  is  under  any  legal  obliga- 
tion to  submit  to  the  Board  of  Examiners  for  examination 
and  approval  claims  against  the  University  which  are  to  be 
paid  from  the  said  funds;  and 

''Whereas,  The  Board  of  Regents  denies  that  the  legis- 
lature has  authority  under  the  Constitution  to  require  it, 
or  any  of  its  agents,  to  pay  into  the  state  treasury  the 
proceeds  of  any  sales  or  rentals  or  moneys  received  for 
services,  or  any  other  moneys  coming  into  its  possession 
from  any  source  whatsoever. 

"Now,  Therefore,  be  It  Resolved  by  the  State  Board 
of  Education  and  Board  of  Regents  of  the  University  of 
Idaho,  that  the  said  Board  when  acting  as  Regents  of  the 
University  is  a  constitutional  corporation  having  exclusive 
supervision  of  the  University  and  the  exclusive  control  and 
direction  of  all  the  funds  of,  and  appropriations  to,  the 
University. 

"Resolved,  That  the  executive  oflScers  of  the  Board  of 
Regents  and  of  the  University  be  and  hereby  are  instructed 
to  act  in  accordance  with  the  spirit  of  this  resolution  and  in 
subordination  alone  to  the  Board  of  Regents,  and  without 
regard  to  any  pretended  legislation  infringing  upon  the  con- 
stitutional rights  and  duties  of  the  Board. 

"Specifically: 

"The  Board  of  Regents  of  the  University  hereby  directs 
the  executive  6fl5cers  and  agents  not  to  pay  into  the  State 
Treasury  moneys  coming  into  the  hand  of  its  treasurer,  or 
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Other  agent,  any  pretended  law  to  the  contrary  notwith- 
standing. 

^'The  Board  of  Regents  directs  its  executive  officers  and 
agents,  upon  the  sole  authorization  of  this  Board,  to  buy 
or  purchase  anything  necessary  to  carry  out  the  purposes  of 
the  act  creating  the  institution,  any  pretended  legislative 
acts  to  the  contrary  notwithstanding. 

*'The  Board  of  Regents  will  demand  of  the  State  Auditor 
and  Treasurer  the  payment  from  time  to  time  of  the  pro- 
ceeds of  the  interest  on  the  endowment  funds  and  rentals 
of  endowment  lands  on  claims  of  the  University  against 
the  state  for  such  funds  and  not  upon  the  vouchers  of  in- 
dividual claimants  against  the  University. 

**  Resolved,  That  the  bursar  of  the  University  be  and  he 
is  hereby  directed  to  pay  to  the  treasurer  of  the  University, 
and  to  refuse  to  pay  to  the  State  Treasurer,  any  and  all 
moneys  received  from  the  sale  and  rental  of  property  of  the 
University;  and  moneys  received  for  services  and  from  other 
sources. 

^'RESoiiVED,  That  the  bursar  be  and  he  is  hereby  authorized 
to  voucher  against  the  moneys  so  deposited  with  the  treas- 
urer of  the  University  any  claims  against  the  University 
which  may  be  properly  paid  therefrom,  without  submitting 
such  claims  to  the  Board  of  Examiners  of  the  State. 

''Resolved,  That  whereas  there  has  been  sold  to  the 
Preston  Machine  Co.  of  Moscow  two  condemned  boilers,  the 
payment  for  which  has  been  received  and  is  now  in  the 
custody  of  the  bursar  of  the  University,  Prank  M.  Stanton ; 
the  said  bursar*,  Prank  M.  Stanton  be  and  hereby  is  directed 
to  disregard  the  provision  of  the  statute  directing  this 
money  to  be  paid  to  the  State  Treasurer,  and  instead  to 
pay  the  same  to  the  treasurer  of  the  University. 

''Resolved,  That  the  bursar  be  and  he  is  her^y  au- 
thorized to  let  printing  contracts  and  to  purchase  necessary 
supplies  and  apparatus,  without  requisitioning  the  Depart- 
ment of  Public  Works,  acting  as  state  purchasing  agent  for 
the  state  of  Idaho,  and  to  pay  for  the  same  without  sub- 
mitting the  vouchers  therefor  to  the  Board  of  Examiners; 


Digitized  by 


Google 


424  State  v.  State  Board  op  Education.     [33  Idaho, 

Opinion  of  the  Canirt — Badge,  J, 

but  in  letting  said  contracts  and  in  making  said  purchases 
and  in  drawing  vouchers  therefor,  said  bursar  shall  be  sub^ 
ject  only  to  such  rules  and  regulations  as  may  be  prescribed 
by  the  Board  of  Regents. 

'*  Resolved,  That  the  bursar  is  hereby  directed  to  purchase 
from  Julia  A.  Moore,  of  Moscow,  Idaho,  a  certain  tract  of 
land  necessary  for  agricultural  experimentation,  ....  And 
to  pay  therefor  a  sum  not  to  exceed  $100,  one-half  of  said 
purchase  price  to  be  paid  upon  execution  and  delivery  of 
the  deed  by  warrant  upon  the  treasurer  of  the  University, 
without  submitting  the  voucher  for  the  payment  of  said  sum 
to  the  Board  of  Examiners  of  the  state  for  allowance;  the 
balance  of  said  purchase  price  to  be  paid  six  months  from 
the  date  of  the  execution  of  said  deed  by  warrant  upon  the 
treasurer  of  the  University,  without  submitting  the  voucher 
for  the  payment  of  said  sum  to  the  Board  of  Examiners  of 
the  state  for  allowance. 

"Resolved,  That  the  bursar  of  the  University  be  and  here- 
by is  directed  to  submit  from  time  to  time  vouchers  to  the 
State  Auditor  suitable  for  the  payment  to  the  University  of 
the  proceeds  of  the  interest  endowment  fund  arising  from 
the  sale  or  rental  of  University  lands,  agricultural  college 
lands,  and  scientific  school  lands,  which  may  be  in  the  State 
Treasury. 

'*  Resolved,  That  the  executive  officers  of  the  Board  are 
hereby  authorized  to  employ  counsel  to  .aid  in  the  enforce- 
ment of  this  rosolution  and  the  establishment  in  court  of  the 
constitutional  rights  of  this  Board;  also  to  employ  account- 
ants or  auditors  to  determine  the  correct  amount  of  public 
funds  heretofore  deposited  in  the  State  Treasury  or  derived 
from  the  sale  of  University  lands  for  which  the  State  is 
indebted  to  the  Regents.'' 

The  specific  acts  complained  of  are  as  follows :  The  regents, 
having  received  $75  from  the  sale  of  a  discarded  boiler  be- 
longing to  the  university,  will  pay  the  same  to  the  treasurer 
of  the  university  instead  of  the  treasurer  of  the  state,  in 
alleged  violation  of  sec.  1  of  the  general  appropriation  bill 
for  1919,  Sess.  Laws  1919,  pp.  304,  305. 
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The  regents  will  pay  claims  against  the  university  out  of 
funds  in  the  hands  of  the  state  treasurer  without  submitting 
them  for  allowance  by  the  state  board  of  examiners. 

In  particular,  they  propose  the  purchase  of  lands  on  a 
time  contract  for  university  needs,  without  specific  authoriza- 
tion by  the  board  of  examiners,  in  alleged  violation  of  sec. 
4,  Sess.  Laws  1919,  p.  309. 

The  regents  will  make  purchases  of  supplies  and  enter 
into  contracts  for  printing  on  behalf  of  the  university  with- 
out requisition  upon  and  without  the  consent  or  action  of  the 
commissioner  of  public  works  of  the  state,  in  alleged  viola- 
tion of  C.  S.,  sec.  367,  which  provides  that:  **The  Depart- 
ment of  Public  Works  shall  have  power  ....  3.  To  procure 
and  supply  all  furniture,  general  oflBce  equipment,  and  gen- 
eral office  supplies  ....  needed  by  the  several  state  de- 
partments.'* 

The  regents  will  continue  to  employ  attorneys  when  neces- 
sary to  represent  the  interests  of  the  university,  instead  of 
relying  upon  the  constitutional  law  officer  of  the  state,  whose 
duty  it  is  to  represent  all  executive  departments  of  the  state 
government. 

By  an  act  of  the  legislature  of  the  territory  of  Idaho  ap- 
proved January  30,  1889  (Ter.  Sess.  Laws,  1888-89,  p.  21), 
the  University  of  Idaho  was  established  at  the  town  of 
Moscow,  and  its  government  was  vested  in  a  board  of  re- 
gents to  be  appointed  by  the  Governor.  '*The  Board  of 
Regents,"  it  was  provided,  "shall  constitute  a  body  corpo- 
rate, by  the  name  of  *The  Regents  of  the  University  of 
Idaho,'  and  shall  possess  all  the  powers  necessary  or  con- 
venient to  accomplish  the  objects  and  perform  the  duties 
prescribed  by  law,  and  shall  have  the  custody  of  the  books, 
records,  buildings  and  other  property  of  said  University." 
The  board  elects  its  own  president,  secretary  and  treasurer, 
whose  duties  are  similar  to  those  of  corresponding  officers 
in  private  corporations.  By-laws  may  be  adopted  by  the 
board,  prescribing  specific  rules  for  the  conduct  of  its  offi- 
cers and  fixing  the  amount  of  the  treasurer's  bond.  It  was 
also  vested  with  power  to  enact  laws  for  the  government  of 
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the  university,  to  make  expenditure*  for  the  erection  of 
suitable  buildings,  and  for  the  purchase  of  apparatus  and 
library,  and  to  employ  and  discharge  professors  and  instruc- 
tors. "The  treasurer  of  said  board,'*  the  act  provides, 
"shall,  out  of  any  moneys  in  his  hands  belonging  to  said 
Board,  pay  all  orders  drawn  upon  him  by  the  President  and 
Secretary  thereof,  when  accompanied  by  vouchers  fully  ex- 
plaining the  character  of  the  expenditure."  At  the  close 
of  each  fiscal  year,  the  regents,  through  their  president,  are 
required  to  report  in  detail  to  the  Governor  the  progress, 
conditions  and  wants  of  the  university,  the  amount  of  re- 
ceipts and  disbursements,  and  such  other  information  as 
they  may  deem  important. 

This  act  was  amended  by  Sess.  Laws  1899,  p.  392,  sec.  2, 
by  extending  the  terms  of  the  regents  from  two  to  six  years; 
by  Sess.  Laws  1901,  p.  15,  reducing  the  number  of  regents 
from  nine  to  five;  and  by  implication  by  Sess.  Laws  1913, 
p.  328,  which  latter  act  created  the  state  board  of  education, 
"which  shall  also  constitute  the  Board  of  Regents  of  the 
University,"  and  provided,  in  sec.  3,  that  said  state  board 
of  education  and  board  of  regents  "shall  have  control  of 
all  moneys  so  appropriated."  Sess.  Laws  1891,  p.  42,  and 
1893,  p.  48,  amended  the  provisions  of  the  act  of  1889  re- 
lating to  tilie  annual  levy  for  the  univBrsity  building  fund. 
With  the  exception  of  these  amendments,  the  constitution- 
ality of  which  is  not  involved,  the  act  of  1889  has  not  been 
altered,  and  was  the  only  law  in  force  when  art.  9,  sec.  10, 
of  the  constitution  was  adopted. 

Art.  9,  sec.  10,  permanently  located  the  university  in  Mos- 
cow, and  confirmed  unto  the  said  university  all  the  rights, 
immunities,  franchises  and  endowments  theretofore  granted 
thereunto  by  the  territory  of  Idaho,  and  perpetuated  the 
Eame  unto  the  university,  giving  to  the  regents,  then  con- 
sisting of  nine  members,  "the  general  supervision  of  the 
university,  and  the  control  and  direction  of  all  of  the  funds 
of,  and  appropriations  to,  the  university,  under  9uch  regtda^ 
tions  as  may  be  prescribed  by  law/* 
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With  the  italicized  provision  omitted,  the  similar  constitu- 
tional provisions  of  the  states  of  Michigan  and  Minnesota 
are  essentially  the  same  as  art.  9,  sec.  10,  of  our  constitu- 
tion. Construing  the  Michigan  constitutional  provision,  the 
supreme  court  of  Michigan  said:  ''It  is  made  the  highest 
form  of  juristic  person  known  to  the  law,  a  constitutional 
corporation  of  independent  authority,  which  within  the  scope 
of  its  functions  is  co-ordinate  with  and  equal  to  that  of 
the  legislature."  {Board  of  Regents  v.  Auditor,  167  Mich. 
444,  132  N.  W.  1037.) 

The  regulations  which 'may  be  prescribed  by  law  and  which 
must  be  observed  by  the  regents  in  their  supervision  of  the 
university,  and  the  control  and  direction  of  its  funds,  re- 
fer to  methods  and  rules  for  the  conduct  of  its  business  and 
accounting  to  authorized  oflBcers.  Such  regulations  must 
not  be  of  a  character  to  interfere  essentially  with  the  con- 
stitutional discretion  of  the  board,  under  the  authority 
granted  by  the  constitution. 

It  is  admitted  by  the  attorney  general,  and  we  think  cor- 
rectly so,  that  the  proceeds  of  federal  land  grants,  direct 
federal  appropriations,  and  private  donations  to  the  univer- 
sity, are  trust  funds,  and  are  not  subject  to  the  constitutional 
requirement  that  money  must  be  appropriated  before  it  is 
paid  out  of  the  state  treasury.  Claims  against  such  funds 
need  not  be  passed  upon  by  the  board  of  examiners,  and  the 
moneys  in  such  funds  may  be  expended  by  the  board  of  re- 
gents subject  only  to  the  conditions  and  limitations  pro- 
vided in  the  acts  of  Congress  making  such  grants  and  ap- 
propriations, or  the  conditions  imposed  by  the  donors  upon 
the  donations.  (Melgard  v.  Eagleson,  31  Ida.  411,  172  Pac. 
655;  Evans  v.  Van  Devsen,  31  Ida.  614,  174  Pac.  122.) 

If  a  claim  against  the  regents  is  a  claim  against  the  state, 
it  must  be  presented  to  the  board  of  examiners  for  approval. 
The  supreme  court  has  original  and  exclusive  jurisdiction  to 
hear  claims  against  the  state,  which  have  been  disallowed  in 
whole  or  in  part  by  the  board  of  examiners.  There  is  no 
other  authority  in  the  constitution  or  statutes  authorizing  an 
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action  against  the  state,  and  such  authority  must  be  so  ex- 
pressed. 

Const,  art.  4,  sec.  18,  is  as  follows:  "The  Governor,  Sec- 
retary of  State  and  Attorney  General  ....  shall  also  con- 
stitute a  Board  of  Examiners  with  power  to  examine  all 
claims  against  the  State  except  salaries  or  compensation  of 
oflScers  fixed  by  law  .  .  .  .  " 

Const,  art.  5,  sec.  10,  provides:  *'The  Supreme  Court  shall 
have  original  jurisdiction  to  hear  claims  against  the  State, 
but  its  decision  shall  be  merely  recommendatory;  no  process 
in  the  nature  of  execution  shall  issue  thereon.  They  shall 
be  reported  to  the  next  session  of  the  Legislature  for  its 
action." 

That  an  action  may  be  maintained  in  the  district  court 
on  a  claim  against  the  board  of  regents  and  that  court  has 
jurisdiction,  and  the  supreme  court  is  without  original  juris- 
diction, has  been  frequently  held,  and  is  well  settled  as  the 
law  of  this  state. 

In  Thomas  v.  State,  16  Ida.  81,  100  Pac.  761,  it  is  held 
that:  **The  district  court  haa  no  jurisdiction  of  an  action 
against  the  state  which  involves  a  claim  against  the  state, 
such  jurisdiction  being  vested  in  the  supreme  court  under 
article  5,  section  10,  of  the  constitution." 

American  Bonding  Co,  v.  Regents,  11  Ida.  63,  81  Pac. 
604,  was  an  action  commenced  in  the  district  court  and  ap- 
pealed to  the  supreme  court,  where  a  judgment  in  favor  of 
the  board  of  regents  was  affirmed. 

Moscow  Hardware  Co.  v.  Regents,  19  Ida.  420,  113  Pac. 
731,  was  an  action  for  a  recommendatory  judgment  brought 
originally  in  the  supreme  court,  and  this  court  of  its  own 
motion  in  the  course  of  its  opinion  says:  ''It  is  clear  that 
this  court  has  no  jurisdiction  to  render  a  recommendatory 
judgment  herein"  (p.  430).  To  the  same  effect  is  First 
Nat.  Bank  v.  Regents,  19  Ida.  440,  113  Pac.  735. 

That  a  claim  against  the  regents  is  not  a  claim  against 
the  state  is  finally  disposed  of  in  First  Nat.  Bank  of  Moscow 
V.  Regents,  26  Ida.  15,  140  Pac.  771,  in"  the  following  lan- 
guage: 
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"There  is  no  merit  in  the  contention  that  the  district  court 
was  without  jurisdiction,  and  that  the  only  jurisdiction  to 

hear  this  case  was  in  the  supreme  court The  doctrine 

there  announced  (Moscow  Hardware  Co,  v.  Regents  and  First 
Nat.  Bank  v.  Regents,  supra),  is  sound  and  consonant  with 
the  provisions  of  the  constitution  and  statutes  and  is  affirmed 
in  so  far  as  it  applies  to  the  board  of  regents  of  the  state 
university." 

This  necessarily  follows  for  the  reason  that  the  board  of 
regents  is  a  constitutional  corporation  with  granted  powers, 
and  while  functioning  within  the  scope  of  its  authority,  is 
not  subject  to  the  control  or  supervision  of  any  other  branch, 
board  or  department  of  the  state  government,  but  is  a  sepa- 
rate entity,  and  may  sue  and  be  sued,  with  power  to  contract 
and  discharge  indebtedness,  with  the  right  to  extercise  its 
discretion  within  the  powers  granted,  without  authority  to 
contract  indebtedness  against  the  state,  and  in  no  sense  is 
a  claim  against  the  regents  one  against  the  state. 

To  hold  that  art.  4,  sec.  18,  of  the  constitution,  and  C.  S., 
sec.  242,  confer  upon  the  board  of  examiners  power  to  pass 
upon  claims  against  the  board  of  regents  would  make  the 
latter  board  subservient  to  the  former,  and  in  the  final 
analysis  would  operate  to  deprive  the  board  of  regents  of 
the  control  and  direction  of  the  funds  of  and  appropriations 
to  the  university. 

When  a  constitutional  provision  or  legislative  act  is  fairly 
open  to  two  constructions,  one  of  which  will  carry  out  and 
the  other  defeat  some  great  public  purpose  for  which  it  was 
designed,  the  former  construction  should  be  applied. 

''This  rule  is  applicable  with  special  force  to  written  con- 
stitutions in  which  the  people  will  be  presumed  to  have 
expressed  themselves  in  careful  and  measured  terms,  .... 
One  part  may  qualify  another  so  as  to  restrict  its  operation, 
or  apply  it  otherwise  than  the  natural  construction  would 
require  if  it  stood  by  itself ;  but  one  part  is  not  to  be  allowed 
to  defeat  another,  if  by  any  reasonable  construction  the  two 
can  be  made  to  stand  together."  (Cooley's  Constitutional 
Limitations,  7th  ed.,  p.  92.) 
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Bearing  this  principle  in  mind,  we  interpret  the  phrase 
''claim  against  the  state"  as  used  in  art.  4,  sec.  18,  as  not 
including  claims  against  the  regents,  and  there  is,  therefore, 
no  conflict  either  in  the  statute  or  these  separate  provisions 
of  the  constitution. 

When  an  appropriation  of  public  funds  is  made  to  the 
university,  the  legislature  may  impose  such  conditions  and 
limitations  as  in  its  wisdom  it  may  deem  proper.  If  accepted 
by  the  regents,  it  is  coupled  with  the  conditions,  and  can  be 
expended  only  for  the  purposes  and  at  the  time  and  in  the 
manner  prescribed,  and  can  be  withdrawn  from  the  state 
treasury  only  as  provided  by  law. 

The  board  of  regents  may  purchase  property  without  com- 
pliance with  the  provisions  of  C.  S.,  sees.  367-380.  The 
power  and  duties  of  the  department  of  public  works  could 
pertain  only  to  such  contracts  or  purchases  as  create  claims 
against  the  state. 

If  the  regents  have  funds  available  for  the  purpose  of  mak- 
ing purchases  of  supplies,  they  may  do  so  without  requisition 
upon  and  without  the  consent  of  the  commissioner  of  public 
works,  and  if  they  have  money  which  is  available  for  the  pur- 
chase of  land,  or  the  payment  of  counsel  fees,  or  to  employ  ac- 
countants and  auditors,  other  tlvan  state  accountants  and  audi- 
tors, we  know  of  no  valid  reason  why  they  should  not  do  so. 
This  in  no  way  would  involve  the  power  of  the  legislature  to 
provide  that  the  accounts  and  records  of  the  regents  shall  also 
be  examined  and  audited  by  regular  accountants  and  auditors 
of  the  state. 

In  the  absence  of  conditions  contained  in  an  appropriation 
which,  by  being  accepted,  raised  an  implied  contract  on  the 
part  of  the  board  of  regents,  there  is  no  obligation  resting 
upon  them  to  pay  to  the  state  treasurer  the  proceeds  of  the 
sale  of  property  belonging  to  the  university.  The  same  may 
be  paid  to  the  treasurer  of  the  university. 

The  writ  will  be  denied,  and  it  is  so  ordered. 

Bice,  C.  J.,  and  McCarthy  and  Lee,  JJ.,  concur. 
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DUNN,  J.,  Dissenting  in  Part. — I  concur  fully  in  the  deci- 
Bion  of  the  majority  of  the  court  that  claims  against  the 
state  university  or  the  board  of  regents  are  not  required  to 
be  submitted  to  the  state  board  of  examiners,  and  that  to 
require  such  claims  to  be  submitted  to  said  board  would  make 
it  possible  for  the  board  of  examiners  to  take  away  from  ihe 
board  of  regents  the  power  and  authority  granted  by  art.  9, 
Bee.  10,  of  the  state  constitution,  but  I  am  not  able  to  accept 
their  conclusion  that  such  claims  are  not  claims  against  the 
state. 

My  opinion  that  such  claims  are  claims  against  the  stata 
is  based  upon  the  following  grounds: 

1.  The  constitution  imposes  on  the  legislature  the  duty  of 
Bupporting  the  university.     (Art.  10,  sec.  1.) 

2.  The  uniform  course  of  the  state  in  dealing  with  the 
university  during  the  thirty-two  years  of  that  institution's 
existence  in  providing  its  funds  and  discharging  its  obliga* 
tions. 

3.  The  state  university  has  no  funds  except  such  as  are 
provided  by  the  state. 

4.  The  constitution  recognizes  no  distinction  between  the 
university  and  other  state  institutions  as  to  their  duty  to 
account  for  moneys  received  from  the  state  and  as  to  the 
authority  of  the  Governor  to  investigate  their  condition  and 
require  reports. 

It  seems  beyond  question  to  me  that  the  claims  being  dis- 
cussed in  this  case  must  be  held  to  be  against  the  one  by  whose 
authority  and  for  whose  benefit  they  are  created,  and  whose 
duty  it  is  to  provide  the  means  for  payment. 

Art.  10,  sec.  1,  state  constitution,  provides:  *' Educational, 
reformatory,  and  penal  institutions,  and  those  for  the  benefit 
of  the  insane,  blind,  deaf  and  dumb,  and  such  other  institu- 
tions as  the  public  good  may  require,  shall  be  established 
and  supported  by  the  state  in  such  manner  as  may  be  pre- 
scribed by  law.'* 

This  provision  includes  the  university  and  in  obedience 
thereto  the  state  legislature  every  two  years  since  the  found- 
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ing  of  that  institution  has  provided  support  for  it  as  well 
as  for  the  normal  schools,  the  Idaho  Technical  Institute,  the 
insane  asylums,  the  penitentiary,  and  all  other  state  institu- 
tions. It  lays  upon  the  legislature  a  continuing  duty  to 
provide  such  support  so  long  as  this  section  of  the  constitu- 
tion remains,  and  there  can  be  no  doubt  that  the  legislature 
will  continue  to  provide  such  support  in  such  amounts  as 
that  body  finds  necessary,  considering  the  requirements  of 
the  school  and  the  financial  condition  of  the  state,  these 
being  matters  in  which  the  judgment  of  the  legislature  is 
supreme. 

The  board  of  regents  and  the  university  are  without  means 
to  meet  the  expenses  of  the  university,  except  as  such  means 
are  supplied  by  the  state.  It  is  conceded  that  claims  pay- 
able out  of  the  federal  income  of  the  university  need  not 
be  submitted  to  the  board  of  examiners,  and  that  in  this 
case  we  are  considering  only  appropriations  made  by  the 
legislature. 

The  constitution  recognizes  no  distinction  between  the 
university  and  other  state  institutions  as  to  their  duty  to 
account  for  moneys  received  from  the  state,  and  the  author- 
ity of  the  Governor  to  investigate  their  condition,  manage- 
ment and  expenses  and  require  sworn  reports  from  those  in 
charge. 

Art.  4,  sec.  8,  state  constitution,  reads:  ''The  Governor 
....  may  also  require  information  in  writing,  at  any  time, 
under  oath,  from  all  officers  and  managers  of  state  institu- 
tions, upon  any  subject  relating  to  the  condition,  management 
and  expenses  of  their  respective  offices  and  institutions,  and 
may  at  any  time  he  deems  it  necessary,  appoint  a  committee 
to  investigate  and  report  to  him  upon  the  condition  of  any 
executive  office  or  state  institution." 

Art.  4,  sec.  17,  state  constitution,  reads:  **An  account 
shall  be  kept  by  the  officers  of  the  executive  department 
and  of  all  public  institutions  of  the  state, .  of  all  moneys 
received  by  them  severally,  from  all  sources,  and  for  every 
service  performed,  and  of  all  moneys  disbursed  by  them 
severally,  and  a  semi-annual  report  thereof  shall  be  made 
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to  the  Governor,  under  oath;  they  shall  also,  at  least  20 
days  preceding  each  regular  session  of  the  legislature,  make 
full  and  complete  reports  of  their  official  transactions  to  the 
Governor,  who  shall  transmit  the  same  to  the  legislature." 

These  provisions,  which  include  the  university,  can  be 
explained  only  on  the  theory  that  the  persons  in  charge  of 
all  state  institutions  are  transacting  the  state's  business  and 
spending  the  state's  money,  and  that  the  claims  that  they 
are  paying  from  time  to  time  are  claims  against  the  state. 

The  question  whether  claims  against  the  university  are 
claims  against  the  state  has  never  been  directly  passed  upon 
by  this  court.  The  decision  in  the  case  of  Bank  v.  Regents, 
26  Ida.  15,  140  Pac.  771,  relied  on  by  the  majority,  shows 
on  its  face  that  it  is  in  substance  only  a  recommendatory 
judgment.  It  suggests  that  the  claim  there  established 
might,  if  not  paid  by  the  regents,  be  presented  to  the  legis- 
lature. It  may  well  be  asked  what  right  the  legislature 
Would  ^  have  to  allow  it  if  it  were  not  a  claim  against  the 
state.  If  it  were  not  a  claim  against  the  state,  why  should 
the  judgment  of  this  court  have  been  only  recommendatory? 

If  I  correctly  understand  the  majority  decision,  it  rests 
upon  these  propositions:  That  this  court  has  exclusive  juris- 
diction  to  hear  claims  against  the  state;  that  claims  against 
the  university  must  first  be  heard  in  the  district  court,  and 
therefore  such  claims  are  not  claims  against  the  state. 

Art.  5,  sec.  10,  of  the  constitution  says:  '*The  supreme 
court  shall  have  original  jurisdiction  to  hear  claims  against 
the  state,  but  its  decisions  shall  be  merely  recommendatory." 

In  the  case  of  Thomas  v.  State,  16  Ida.  81,  100  Pac.  761, 
this  court  held  that  it  had  exclusive  jurisdiction  to  hear  such 
claims,  and  the  majority  opinion  in  the  case  at  bar  follows 
that  holding.  But  this  holding  can  be  sustained  only  by 
reading  into  that  clause  the  word  ** exclusive,"  which  is  not 
written  there. 

If  the  language  quoted  above  means  that  this  court  has 
exclusive  jurisdiction  to  hear  claims  against  the  state,  what 
does  the  very  same  lansruage  mean  in  art.  5,  sec.  9,  which 
says:   **The  supreme  court  shall  also  have  original  jurisdic- 
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tion  to  issue  writs  of  mandamus,  certiorari,  prohibition  and 
habeas  corpus' '1  This  clause  is  held  by  this  court  to  mean 
that  it  has  jurisdiction  concurrent  with  the  district  courts 
to  issue  these  writs,  and  it  refuses,  very  properly,  to  exer- 
cise its  original  jurisdiction  to  issue  such  writs  except  in 
extraordinary  cases.  There  can  be  no  question  that  the  con- 
struction given  to  see.  9  is  right,  and  if  so,  that  given  to 
sec.  10  must  be  wrong. 

It  does  not  appear  reasonable  that  it  was  intended  to 
burden  this  court  in  the  first  instance  with  all  of  the  trifling 
controversies  that  might  arise  over  (ilaims  against  the  state, 
presented  to  the  board  of  examiners  and  disallowed,  if  claim- 
ants should  decide  to  sue.  According  to  the  majority,  such 
cases  must  be  tried  here.  Otherwise  their  reasoning  with 
regard  to  the  university  claims  must  fall. 

The  majority  opinion  says  that  it  necessarily  follows  that 
claims  against  the  regents  are  not  claims  against  the  state, 
''for  the  reason  that  the  board  of  regents  is  a  constitutional 
corporation,  with  granted  powers,  and  while  functioning 
within  the  scope  of  its  authority  is  not  subject  to  the  control 
of  any  other  branch,  board  or  department  of  the  state  gov- 
ernment, but  is  a  separate  entity,  and  may  sue  and  be  sued, 
with  power  to  contract  and  discharge  indebtedness,  and  with 
the  right  to  exercise  its  discretion  within  the  powers  granted, 
without  authority  to  contract  an  indebtedness  against  the 
state." 

But  these  are  not  marks  that  distinguish  the  board  of 
regents  from  the  respective  boards  that  control  the  other 
state  institutions.  For  instance,  the  board  of  prison  com- 
missioners is  a  constitutional  body  having  ''control,  direction 
and  management  of  the  penitentiaries  of  the  state." 
(Art.  10,  sec.  5.)  The  board  of  directors  of  the  asylum  for 
the  insane  is  a  constitutional  body  having  "control,  direc- 
tion and  management"  of  the  asylums.  (Art.  10,  sec.  6.) 
In  addition  to  these  general  powers  the .  constitution  gives 
these  two  governing  boards  certain  specific  powers.  The 
powers  of  these  two  boards,  being  constitutional,  are  cer- 
tainly equal  in  rank  with  those  of  the  board  of  regents, 
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though  not  so  in  extent.  But  these  two  boards  and  the 
state  board  of  education,  in  exercising  the  powers  conferred 
by  the  legislature,  have  the  power  to  contract  and  discharge 
indebtediiess.  None  of  them  have  any  authority  to  contract 
indebtedness  against  the  state  except  when  expressly  empow- 
ered by  the  legislature,  but  in  this  respect  they  do  not  differ 
from  the  executive  and  judicial  branches  of  the  state  govern- 
ment. The  state  board  of  education  may  sue  and  be  sued. 
AH  of  them  have  certain  discretionary  powers. 

It  seems  to  me  that  the  board  of  regents  and  all  the 
other  bodies  mentioned  are  simply  agencies  established  by 
the  state  for  the  purpose  of  carrying  on  certain  business  of 
the  state,  and  that  in  determining  whether  claims  against  the 
university  or  the  other  institutions  are  claims  against  the 
state,  it  is  immaterial  whether  the  governing  body  is  a 
corporation  or  not,  or  whether  such  body  is  of  constitutional 
or  statutory  origin. 

The  constitution  of  this  state  contains  art.  4,  sec.  18,  and 
art.  9,  sec.  10.  These  were  inserted  in  that  instrument  at 
the  time  it  was  framed.    They  read: 

Art  4,  sec.  18:  **The  Governor,  Secretary  of  State  and 
Attorney  General  shall  ....  constitute  a  board  of  exam- 
iners, with  power  to  examine  all  claims  against  the  state, 
except  salaries  or  compensations  of  oflScers  fixed  by  law,  and 
perform  such  other  duties  as  may  be  prescribed  by  law.'* 

Art.  9,  sec.  10:  **The  location  of  the  University  of  Idaho, 
as  established  by  existing  laws,  is  hereby  confirmed.  All  the 
rights,  immunities,  franchises,  and  endowments,  heretofore 
granted  thereto  by  the  territory  of  Idaho  are  hereby  perpet- 
uated unto  the  said  university.  The  regents  shall  have  the 
general  supervision  of  the  university,  and  the  control  and 
direction  of  all  the  funds  of,  and  appropriations  to,  the 
university,  under  such  regulations  as  may  be  prescribed  by  law. 
No  university  lands  shall  be  sold  for  less  than  ten  dollars  per 
acre,  and  in  subdivisions  not  to  exceed  one  hundred  and 
sixty  acres,  to  any  one  person,  company  or  corporation." 

Art.  4,  sec.  18,  is  a  general  provision  written  without  spe- 
dfio  reference  to  any  department  of  the  state  government. 


Digitized  by 


Google 


436  State  v.  State  Board  op  Education.     [33  Idaho, 

Opinion   of  the   Court — Dunn,  J.,  Dissenting  in  Part. 

Given  its  most  comprehensive  meaning,  it  would  include 
claims  against  the  university,  which  are  claims  against  the 
state.  But  this  clause  must  be  construed  in  connection  with 
art.  9,  sec.  10,  which  was  written  at  the  same  time  with 
special  reference  to  a  particular  subject.  This  provision 
conferred  on  the  university  and  the  board  of  regents  all  the 
rights,  powers  and  privileges  claimed  for  them  in  the  ma- 
jority opinion.  To  hold  that  claims  against  the  university 
must  be  submitted  to  the  board  of  examiners  would  com- 
pletely nullify  art.  9,  sec.  10.  To  hold  that  claims  agatinst 
the  university,  which  are  claims  against  the  state,  are  not, 
by  reason  of  art.  9,  sec.  10,  to  be  submitted  to  the  board 
of  examiners  would  simply  reduce  by  that  much  the  number 
of  claims  to  be  submitted  to  that  board,  but  would  leave  it  in 
the  full  exercise  of  all  its  powers  as  to  other  claims  against 
the  state. 

This,  it  seems  to  me,  is  far  more  reasonable  and  less  dan- 
gerous than  reading  into  the  constitution  the  word  ''exclu- 
sive'' and  thus  by  construction  extending  the  jurisdiction 
of  this  court. 

I  agree  with  the  majority  that  the  regents  are  not  required 
to  buy  supplies  for  the  university  through  the  department 
of  public  works. 

In  my  opinion,  when  an  appropriation  is  made  to  the  uni- 
versity for  a  specific  purpose,  it  must  be  used  for  that  pur- 
pose and  no  other.  If  after  it  has  been  used  for  ^uch 
purpose  the  property  purchased  with  such  appropriation  is 
no  longer  needed,  it  may  be  sold  and  the  proceeds  again 
used  in  harmony  with  the  original  purpose  of  the  appropria- 
tion. But  if  such  receipts  are  to  be  used  for  an  entirely 
different  purpose,  the  money  must  be  returned  to  the  state, 
to  which  it  belongs,  and  again  appropriated  by  the  legis- 
lature. Any  other  course  would  open  the  way  for  seriouB 
irrcgul^ities  and  abuses. 
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(February  24,  1921.) 

STATE,  Respondent,  v.  T.  C.  CATLIN,  Appellant. 

[195  Pac.   628.] 

Hebd  District — Compliance  With   Statute. 

A  herd  district  cannot  be  legally  created  in  tbis  state  without 
substantial  compliance  with  all  the  statutory  requirements  govern- 
ing such  creation,  and  the  fact  of  such  compliance  should  affirma^ 
tively  appear  in  the  record  of  the  proceedings  of  the  board  of 
eommissioners. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  of  the  State  of  Idaho,  for  Ada  County.  Hon.  Carl 
A.  Davis,  Judge. 

Appellant  was  convicted  on  charge  of  unlawfully  allowing 
cattle  owned  by  him  to  run  at  large  in  a  certain  lawfully 
created  herd  district.  Judgment  reversed  and  cause  re- 
manded, with  instructions  to  district  court  to  dismiss  action. 

Chas.  M.  Kahn,  for  Appellant. 

Boards  of  county  commissioners  are  only  gt«wt-judicial 
tribunals  with  limited  jurisdiction  and  can  only  act  in  strict 
compliance  with  statutes.  {Gorman  v.  Board  of  Commrs., 
1  Ida.  553;  Prothero  v.  Board  of  County  Commrs.,  22  Ida. 
602,  127  Pac.  175 ;  Oooding  Highicay  List.  v.  Idaho  Irr.  Dist., 
30  Ida.  236,  164  Pac.  99.) 

Petitions  for  road  district,  highways,  etc.,  orders  there- 
under, and  all  proceedings  must  contain,  substantially,  state- 
ment of  aU  facts  required  by  statute,  and  if  they  do  not,  the 
board  acquires  no  jurisdiction  to  act.  (Canyon  County  v. 
Toole,  9  Ida.  561,  75  Pac.  609 ;  In  re  Grove  Street,  61  Cal. 
438.)  This  also  applies  to  proceedings  in  connection  with 
the  creation  of  herd  districts.  (3  C.  J.  177,  178;  Flowers  v. 
Grant,  129  Ala.  275,  30  So.  94;  May  field  v.  Court  County 
Commrs.,  148  Ala.  548,  41  So.  932;  Commissioners'  Court 
V.  Holland,  177  Ala.  60,  58  So.  270;  McKinney  v.  Commis^ 
iioners'  Court,  168  Ala.  191,  52  So.  756;  Williams  v.  State, 
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7  Ala.  App.  104,  61  So.  465;  State  ex  rel.  Sieler  v.  Vimig, 
77  Wash.  502,  137  Pac.  1039.) 

The  jurisdiction  of  courts  of  limited  jurisdiction  must 
show  aflSrmatively  on  the  record.  (Wharton,  Criminal  Ev., 
sees.  594,  830;  Wharton,  Evidence,  sec.  1308;  Oustavus  v, 
DaJdmer,  163  N.  Y.  Supp.  132 ;  Roth  v.  JInion  Nat.  Bank, 
58  Okl.  604,  160  Pac.  505;  Lee  v.  Tonsar,  62  Okl.  14,  161  Pac. 
804.) 

T.  A.  Walters,  Former  Attorney  (General,  M.  H.  Eustace, 
Assistant,  R.  L.  Black,  Attorney  General,  and  J.  L.  Boone, 
Assistant,  for  Respondent. 

Absence  of  things  from  the  record  not  required  by  statute 
to  appear  thereon  do  not  vitiate  the  proceedings.  {Ex  parte 
Allen,  31  Ida.  295,  170  Pac.  921 ;  State  v.  Lottridge,  29  Ida. 
53,  155  Pac.  487;  Hack  v.  State,  141  Wis.  346,  124  N.  W. 
492,  45  L.  R.  A.,  N.  S.,  664,  and  note,  p.  665 ;  State  v,  Foster, 
40  Iowa,  303 ;  Sims  v.  Milwaukee  Land  Co,,  20  Ida.  513,  119 
Pac.  37.) 

DUNN,  J. — The  defendant  was  tried  in  the  district  court 
of  Ada  county  on  the  charge  of  unlawfully  allowing  cattle 
owned  by  him  to  run  at  large  within  a  lawfully  created 
herd  district  in  said  county.  He  was  convicted  and  judg- 
ment entered  requiring  him  to  pay  a  fine  of  $100,  with  costs 
of  prosecution.  From  this  judgment  the  defendant  has 
appealed. 

Appellant  has  specified  numerous  errors,  but  the  examina- 
tion of  one  will  be  sufficient  to  dispose  of  this  case. 

Under  the  complaint  on  which  appellant  was  tried  it  was 
necessary  for  the  state  to  prove  that  the  herd  district  in 
which  the  offense  was  alleged  to  have  been  committed  was 
lawfully  created.  This  the  state  failed  to  do.  The  law 
required  that  there  should  be  posted  within  the  proposed 
district  three  notices  of  the  hearing,  which  must  be  held  ^ 
before  said  district  could  be  created.  The  testimony  offered 
by  the  state  shows  conclusively  that  no'  such  notices  were 
posted.    Without  these  the  board  of  commissioners  had  no 
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authority  to  act  on  the  petition  for  the  creation  of  a  herd 
district,  and  no  lawful  district  was  created.  Consequently 
the  offense  charged  against  appellant  could  not  have  been 
committed  by  him. 

Judgnaent  revensed  and  the  cause  remanded  to  the  district  > 
court  with  instructions  to  dismiss  the  action. 

Rice,  C.  J.,  and  McCarthy  and  Lee,  JJ.,  concur. 

Budge,  J.,  did  not  hear  the  argument  nor  take  part  in  the 
decision  of  this  case. 


(February  24,  1921.) 

HARRY  H.  HOFFSTATER,  Appellant,  v.  EARL  W. 
JEWELL,  ANNA  B.  JEWELL,  His  Wife,  and  the 
MOUNTAIN  HOME  CO-OPERATIVE  IRRIGATION 
COMPANY,  a  Corporation,  Respondents. 

[196  Pac.  194.] 

FOKEION    Ck)BP0BATI0NS — DOINO   BUSINESS. 

1.  A  foreign  corporation  is  prohibited  by  tbe  constitution  from 
doing  any  business  within  this  state  until  it  ha^  complied  with  the 
provisions  thereof. 

2.  A  foreign  corporation  which  engages  in  the  transaction  of 
that  kind  of  business,  or  any  part  thereof,  for  which  it  was 
created  and  organized,  is  "doing  business*'  within  the  meaning  of 
the  constitution  and  statutes  of  this  state. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Elmore  County.    Hon.  James  R.  Bothwell,  Judge. 

2.  What  constitutes  doing  business  in  state  by  foreign  corporation, 
see  notes  in  2  Ann.  Gas.  307;  6  Ann.  Oaa.  744;  8  Ann.  Cas.  942; 
11  Ann.  Gas.  320;  Ann.  Gas.  1912A,  553;  Ann.  Gas.  1913E,  1154; 
Ann.  Gas.  1916A,  515;  Ann.  Gaa.  1918G,  539;  Ann.  Cafl.  1918E,  1248. 
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Action  to  foreclose  mortgage.  Judgment  for  defendant 
Mountain  Home  Co-operative  Irrigation  Company.   Affirmed. 

Chaa.  M.  Kahn,  for  Appellant 

Statutes  regulating  foreign  corporations  and  requiring  the 
performance  of  certain  acts  by  them  do  not  relate  to  taking 
of  single  mortgage  or  purchase  or  sale  of  single  piece  of  real 
property.  Such  acts  do  not  constitute  doing  business. 
{FlorsJieim  Bros,  Dry  Goods  Co.  v.  Lester  &  Lester,  60  Ark. 
120,  46  Am.  St.  162,  29  S.  W.  34,  27  L.  R.  A.  505;  Babbit 
V.  Field,  6  Ariz.  6,  52  Pac.  775;  Roseberry  v.  Valley  Bldg. 
&  Loan  Assn.,  35  Colo.  132,  83  Pac.  637;  Keene  Bank  v. 
Lawrence,  32  Wash.  572,  73  Pac.  681';  Broadway  Bond  St 
Co.  v.  Fidelity  Printing  Co.,  182  Mo.  App.  309,  170  S.  W. 
394;  Louisville  Property  Co.  v.  Mayor,  114  Tenn.  213,  84 
S.  W.  810;  Ferkel  v.  Columbia  Clay  Works,  192  Fed.  119, 
112  C.  C.  A.  406;  GUchrist  v.  Helena,  H.  &  8.  R.  Co.,  47 
Fed.  593;  Equitable  Trust  Co.  v.  Western  L.  &  P.  Co.,  38 
Cal.  App.  535,  176  Pac.  876;  General  etc.  Free  Baptists 
V.  Berkey,  156  Cal.  466,  105  Pac.  411;  Wilson  v.  Peace, 
38  Tex.  Civ.  234,  85  S.  W.  31;  Cook  on  Corp.,  7th  ed.,  2348- 
2350.) 

Sullivan  &  Sullivan,  for  Respondent  Mt.  Home  Co-op.  Irr. 
Co. 

The  transactions  of  the  Randall  Co.  in  Idaho  consisted  of 
the  doing  of  such  a  substantial  part  of  its  ordinary  business 
in  the  state  as  to  constitute  ** doing  business."  (12  R.  C.  L. 
71 ;  Jhhn  Deere  Plow  Co.  v.  WyUmd,  69  Kan.  255,  2  Ann.  Cas. 
304,  76  Pac.  863.) 

A  foreign  corporation  "is  within  the  statute  if  it  has  an 
office  and  does  any  part  of  its  ordinary  business  within  the 
state,  or  by  the  weight  of  authorities  if  it  does  any  part  of 
its  ordinary  business  in  the  state,  whether  it  has  an  office  there 
or  not."  (3  Clark  &  Marshall  on  Priv.  Corp.,  sec.  846;  5 
Thompson  on  Corp.,  sec.  6670.) 
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Where  a  foreign  corporation  has  a  single  transaction  which 
is  not  merely  incidental  or  casual,  but  part  of  the  very  busi- 
ness for  the  performance  of  which  the  corporation  existed, 
such  transaction  distinctly  indicates  a  purpose  on  the  part 
of  the  corporation  to  engage  in  business  within  the  state, 
and  to  make  such  state  a  part  of  its  field  of  operation  where 
a  substantial  part  of  its  ordinary  traffic  is  to  be  carried  on, 
and  in  such  a  case  the  one  transaction  is  doing  business 
within  the  state.  {John  Deere  Plow  Co,  v.  Wyland,  69  Kan. 
255,  2  Ann.  Cas.  304,  76  Pac.  863;  Farrior  v.  New  England 
Mort  8,  Co.,  88  Ala.  275,  7  So.  200;  Chattanoogd  Nat.  Bldg. 
Assn.  V.  Benson,  189  U.  S.  408,  23  Sup.  Ct.  630,  47  L.  ed. 
870;  Rich  V.  Chicago  etc.  R.  Co.,  34  Wash.  14,  74  Pac.  1008; 
Dundee  M.  T.  <&  I.  Co.  v.  Nixon,  95  Ala.  318,  10  So.  311; 
CJvristian  v.  American  F.  L.  M.  Co.,  89  Ala.  198,  7  So.  427 ; 
State  V.  Bristol  S.  Bk.,  108  Ala.  3,  54  Am.  St.  141,  18  So. 
533;  Sullivan  v.  Sullivan  T.  Co.,  103  Ala.  371,  15  So.  941, 
25  L.  R.  A.  543;  Florsheim  Bros.  D.  O.  Co.  v.  Lester,  60 
Ark.  120,  46  Am.  St.  162,  29  S.  W.  34,  27  L.  R.  A.  505; 
People  V.  Horn  Silver  Min.  Co.,  105  N.  Y.  78,  11  N.  E.  155; 
General  C.  0.  F.  B.  v.  Berkey,  156  Cal.  466,  105  Pac.  411 ; 
Lowenmeyer  v.  National  Lumber  Co.  (Ind.  App.),  125  N.  E. 
67 ;  People  ex  rel.  Wall  etc.  v.  MiUer,  181  N.  Y.  328,  73  N.  E. 
1102;  Santa  Clara  F.  A.  v.  SMivan,  116  111.  375,  56 
Am.  Rep.  779,  6  N.  E.  183;  Pennsylvania  A.  Co.  etc.  v. 
Bauerle,  143  111.  462,  33  N.  E.  166.) 

An  Idaho  real  estate  corporation,  organized  for  the  purpose 
of  holding  and  disposing  of  a  single  tract  of  land  in  Oregon, 
must,  before  so  doing,  comply  with  the  foreign  corporation 
laws  of  Oregon.  {Weiser  Land  Co.  v.  Bohrer,  78  Or.  202, 
152  Pac.  869;  Qreen  v.  Kentenia  Corp.,  175  Ky.  661,  194 
S.  W.  820;  Donaldson  v.  Thousand  S.  P.  Co.,  29  Ida.  735, 
162  Pac.  334;  Foore  v.  Simon  Piano  Co-,  18  Ida.  168,  108 
Pac.  1038 ;  Tarr  v.  West.  Loan  &  8.  Co.,  15  Ida.  741,  99  Pac. 
1049,  21  L.  R.  A.,  N.  S.,  707.) 

RICE,  C.  J. — This  is  an  action  to  foreclose  a  mortgage 
given  by  Earl  W.  Jewell  and  wife  to  the  G.  W.  Randall  Com- 
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pany,  a  Washington  corporation,  and  by  it  assigned  to  the 
appellant.  The  respondent  Mountain  Home  Co-operative 
Irrigation  Company,  a  domestic  corporation,  was  made  a 
party  defendant  and  filed  a  cross-complaint,  asking  for  the 
foreclosure  of  a  mortgage  which  it  held  covering  the  same 
property  as  that  described  in  the  complaint.  The  answers 
filed  by  the  defendants  in  the  district  court  alleged  that  the 
Q.  W.  Bandall  Company  was  a  foreign  corporation  doing 
business  in  the  state  of  Idaho  without  having  complied,  with 
the  constitution  and  laws  of  this  state  regarding  the  filing 
of  articles  of  incorporation  with  the  Secretary  of  State  and 
the  county  recorder,  and  the  designation  of  an  agent  upon 
whom  process  might  be  served.  The  lower  court  found  that 
the  G.  W.  Randall  Company  was  a  foreign  corporation  en- 
gaged in  doing  business  in  the  state  of  Idaho  without  com- 
plying with  the  provisions  of  the  constitution  and  laws  of 
this  state  relating  to  foreign  corporations;  that  the  appellant 
to.ok  the  notes  and  mortgages  in  bad  faith  and  with  notice 
that  **  there  were  infirmities  in  the  said  notes  and  mortgage, 
and  that  the  title  of  said  G.  W.  Bandall  Company  in  and 
to  said  notes  and  mortgage  was  defective." 

Judgment  was  entered,  decreeing  that  appellant  take  noth- 
ing by  reason  of  his  complaint  and  that  the  mortgage  of 
respondent  irrigation  company  be  foreclosed.  A  motion  by 
appellant  for  a  new  trial  was  denied.  The  appeal  is  from 
the  judgment  and  from  the  order  denying  appellant's  mo- 
tion for  a  new  trial. 

It  appears  from  the  record  that  G.  W.  Randall  purchased 
the  land  in  question  in  the  year  1907  as  an  investment,  in- 
tending to  improve  it  as  a  fruit  orchard.  Mr.  Randall  testi- 
fied as  follows : 

"In  1907  I  was  at  Mountain  Home  and  bought  in  my  own 
name  for  my  own  use  this  land  that  is  now  under  considera- 
tion. And  the  spring  following  I  had  arranged  with  a 
brother,  Stephen  Randall,  and  one  Maxwell,  both  of  Massa- 
chusetts, to  come  out  and  work  the  land  for  a  period  of 
years  for  an  interest.  I  was  to  furnish  the  capital  and  do 
certain  other  things^   and  to  protect  their  interest  in  the 
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event  of  my  death,  by  mutual  agreement  a  deed  was  mado 
by  me  individually  of  this  land  to  my  sister,  Emma  A.  Ran- 
dall, pending  such  time  as  I  could  perfect  a  corporation  for 
a  holding  company  for  the  same  purpose  of  protecting  their 
interest  in  the  event  of  my  death.  In  1909,  after  the  corpo- 
ration was  organized,  a  deed  was  made  by  my  sister  to  the 
corporation.  That  was  the  first  time  that  it  had  taken  title 
to.  any  real  estate.  In  March,  1911,  Mr.  Jewell,  who  lived  in 
Seattle  at  that  time,  came  to  me  with  a  real  estate ,  agent 
by  the  name  of  Mallory.  At  this  time,  March,  1911,  my 
brother  and  Maxwell  had  become  very  much  dissatisfied  and 
wanted  to  give  up  their  contract.  In  accordance  with  their 
wishes  I  bought  them  out,  settled  with  them  and  sold  to 
Jewell  under  contract.  Later  on,  Jewell  wanted  a  deed  and 
the  papers  were  prepared  by  attorneys  in  Mountain  Home 
and  were  executed  here." 

The  articles  of  incorporation  of  the  G.  W.  Randall  Com- 
pany  state  its  purposes  in  part  as  follows : 

**To  do  a  general  real  estate  business  without  territorial 
limitation,  which  general  real  estate  business  shall  include 
every  phase  of  the  business,  including  the  sale  and  mortgage 
of  real  estate  and  all  interests  therein  owned  by  said  com- 
pany; also  the  leasing  and  selling  of  real  estate  of,  other 
corporations  and  persons,  as  *ell  as  the  contracting  for  the 
purchase- and  sale  thereof " 

The  corporation  took  title  to  other  tracts  of  land  which 
had  been  owned  by  Q.  W.  Randall.  It  thereafter  made  con- 
tracts of  sale  and  exchange,  and  finally  disposed  of  its  hold- 
ings in  this  state. 

Art.  11,  sec.  10,  of  the  constitution  is  as  follows:  '*No 
foreign  corporation  shall  do  any  business  in  this  state  with- 
out having  one  or  more  known  places  of  business,  and,  an 
authorized  agent  or  agents  in  the  same,  upoiji  whom  process 
may  be  served,  and  no  company  or  corporation  formed  under 
the  laws  of  any  other  country,  state,  or  territory,  shall  have 
or  be  allowed  to  exercise  or  enjoy,  within  this  state  any 
greater  rights  or  privileges  than  those  possessed  or  enjoyed 
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by  corporations  of  the  same  or  similar  character   created 
under  the  laws  of  this  state.'* 

C.  S.,  sees.  4772  to  4776,  inclusive,  prescribe  the  conditions 
which  must  be  complied  with  by  foreign  corporations  "before 
doing  business  in  this  state."  It  is  admitted  that  these  con- 
ditions were  not  complied  with. 

It  appears  that  from  the  year  1909  until  March,  1911,  the 
corporation  was  engaged  under  some  kind  of  a  contract  with 
Stephen  Randall  and  Maxwell  in  attempting  to  develop  the 
land  as  an  investment  and  for  profit.  This  was  doing  busi- 
ness. (Weiser  Land  Co.  v.  Bohrer,  78  Or.  202, 152  Pac.  869.) 
Von  Baumbach  v.  Sargent  Land  Co.,  242  U.  S.  503,  37  Sup.  Ct. 
201,  61  L.  ed.  460,  was  a  case  where  it  became  necessary 
to  construe  a  statute  providing  for  the  assessment  of  a  tax 
upon  the  privilege  of  doing  business  in  a  corporate  capacity. 
Under  that  statute  "business"  was  defined  as  "that  which 
occupies  the  time,  attention  and  labor  of  men  for  the  purpose 
of  a  livelihood  or  profit."  The  amount  or  volume  of  business 
done  is  immaterial.  The  constitution  prohibits  the  doing  of 
any  business  in  the  state  without  compliance  with  its  provi- 
sions. (Farrior  v>  New  England  Mig.  Security  Co.,  88  Ala. 
275,  7  So.  200.) 

In  dealing  with  the  land  in  question,  the  Q.  W.  Randall 
Company  was  doing  that  for  which  it  was  created,  and  in 
part  at  least  that  which  it  was  especially  organized  to  do. 
The  transactions  which  it  performed  cannot  be  said  to  be 
single  or  isolated ;  neither  were  they  casual  or  incidental. 

C.  S.,  sec.  4775,  provides  that:  "No  contract  or  agreement 
made  in  the  name  of,  or  for  the  use  or  benefit  of,  such  cor- 
poration prior  to  the  making  of  such  filings  as  provided  in 
sections  4772  and  4773  can  be  sued  upon  or  enforced  in  any 
court  of  this  state  by  such  corporation." 

It  was  conceded  at  the  argument  that  the  appellant  in 
this  case  stands  in  the  shoes  of  the  foreign  corporation.  The 
action  to  foreclose  his  mortgage,  therefore,  cannot  be  main- 
tained. 

The  effect  upon  the  title  to  the  land  in  controversy  of  a 
determination  that  the  corporation  was  doing  business  in  this 
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state  was  suggested  by  counsel  for  appellant,  but  that  ques- 
tion is  not  involved  in  the  issues  presented,  either  by  the 
complaint  or  cross-complaint  filed  in  this  case. 
The  judgment  is  affirmed.     Costs  awarded  to  respondents. 

Budge,  McCarthy,  Dunn  and  Lee,  JJ.,  concur. 


(February  24,  1921.) 

CLARINDA  TAYLOR,  by  Her  Attorneys,  R.  W.  SWAQ- 
LER  and  SCATTERDAY  &  VAN  DUYN,  Appellant, 
y.  B.  Z.  TAYLOR,  Respondent. 

[196  Pac.  211.] 

DivoRGB  Action — ^Recovery  of  Attorney  Fees — Attorneys'  Lien. 

1.  Under  the  provisions  of  G.  S.,  sees.  4642  and  4653,  the 
awarding  of  alimony,  attorney  fees  and  costs,  in  a  divorce  action, 
rests  in  the  discretion  of  the  trial  court;  and  it  may  at  any  time, 
while  the  action  is  pending,  require  the  husband  to  pay  for  such 
services  as  may  be  necessary  to  enable  the  wife  to  prosecute  or 
defend  the  action. 

2.  The  language'  used  in  G.  S.,  sec.  4642,  'Vhile  an  action 
for  divorce  is  pending,"  covers  the  entire  time  from  the  com- 
mencement of  the  suit  until  and  including  the  final  order  dis- 
posing of  the   same. 

3.  When,  in  a  divorce  case,  the  wife  has  incurred  liabilities 
for  attorney  fees  and  other  expenses  of  the  suit,  the  trial  court 
may,  in  its  discretion,  under  the  provisions  of  sec.  4642,  supra, 
after  such  expenses  have  been  incurred  and  at  any  time  while  the 
action  is  pending,  upon  proper  showing  being  made,  ord^r  the 
husband  to  advance  the  money  to  pay  them.  Donaldson  v,  Donald- 
son,  31  Ida.  181,  170  Pac.  94,  modified. 

4.  The  provisions  of  C.  S.,  sec.  6576,  allowing  an  attorney  a 
lien  upon  his  client's  cause  of  action  or  counterclaim,  are  broad 
enough  to  ^include  all  forms  of  civil  actions. 

3.  Liability  of  husband  for  attorney  fees  incurred  by  wife  in 
divorce  action,  ^see  notes  in  15  AniL  Cas.  21;  Ann  Cas.  191 7A, 
689,  702;  13  I..  B.  A.,  N.  8.,  244;  L.  B.  A.  1915G,  467. 
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6.  An  action  for  decree  of  divorce,  after  condonation  bj  the 
injured  spouse,  may  be  continued  for  the  purpose  of  requiring  the 
husband  to  pay  attorney  fees  and  costs  expended  in  connection 
therewith,  in  a  proper  case. 

APPEAL  from  the  Diatrict  Court  of  the  Seventh  Judicial 
District,  for  Canyon  County.     Hon.  Ed  L.  Bryan,  Judge. 

Action  for  divorce.  Order  denying  motion  to  continue 
cause  for  recovery  of  attorney  fees  and  costs,  and  judgment 
dismissing  the  action.    Reversed  and  remanded. 

B.  W.  Swagler  and  Scatterday  &  Van  Duyn,  for  Appellant. 

When  there  is  an  evident  intention  to  cheat  the  attorney 
and  to  defraud  him  of  his  rights,  the  proper  course  for  the 
attorney  to  pursue  is  to  proceed  with  the  suit  in  the  name  of 
his  client,  notwithstanding  the  collusive  settlement,  for  the 
purpose  of  collecting  his  costs.  {Hanna  v.  Island  Coal  Co., 
5  Ind.  App.  163,  51  Am.  St.  263,  31  N.  E.  840;  2  R.  C.  L. 
1002,  sec.  81;  Coughlvn  v.  New  York  Cent  dt  H.  R.  R.  Co., 
71  N.  Y.  443,  27  Am.  Rep.  75 ;  Randall  v.  Van  Wagnen,  115 
N.'y.  527,  12  Am.  St.  828,  22  N.  E.  361,  5  L.  R.  A.  422; 
Jackson  v.  Steams,  48  Or.  25,  84  Pac.  798,  5  L.  R.  A.,  N.  S., 
390,  and  note;  Kiddle  v.  Kiddle,  90  Neb.  248,  Ann.  Cas. 
1913A,  796,  133  N.  W..  181,  36  L.  R.  A.,  N.  S.,  1001; 
Courtney  v.  Courtney,  4  Ind.  App.  221,  30  N.  E.  914;  14 
Cyc.  761.) 

A  husband  is  liable  for  legal  services  rendered  his  wife 
who  had  no  independent  means  in  an  action  for  separation  in- 
stituted by  him  but  discontinued  after  a  reconciliation. 
(Hays  V.  Ledman,  28  Misc.  Rep.  575,  59  N.  Y.  Supp.  687.) 

Before  judgment  the  attorney  has  a  lien  upon  the  cause 
of  action  itself.  After  judgment  he  has  a  lien  upon  the 
judgment  into  which  the  cause  of  action  has  merged.  {Tay- 
lor  V.  St.  Louis  Transit  Co.,  198  Mo.  715,  97  S.  W.  155.) 

Since  all  the  property  of  plaintiff  and  defendant  is  held 
under  existing  order  of  the  court,  and  is,  even  without  such 
order,  under  the  control  and  disposition  of  the  court,  the  at- 
torneys have  a  definite  fund  to  which  the  lien  has  ttttached. 
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(Zent  V.  Svllivan,  47  Wash.  315,  15  Ann.  Cas.  19,  91  Pac. 
1089,  13  L.  R.  A.,  N.  S.,  244;  6  C.  J.  782.) 

H.  E.  Wallace,  for  Respondent. 

When  the  wife  (plaintiff)  in  open  court  admits  condona- 
tion, and  asks  that  the  action  be  dismissed,  as  she  no  longer 
has  an  action  to  be  prosecuted,  it  is  not  necessary  that  any 
money  be  paid  for  its  prosecution.  (Reynolds  v.  Reynolds, 
67  Cal.  176,  7  Pac.  480;  Mudd  v.  Mudd,  98  Cal.  322,  33 
Pac.  114.) 

The  allowance  was  for  past  services,  and  under  the  cir- 
cumstances was  clearly  not  necessary  to  enable  the  wife  to 
prosecute  the  action.  {Lacey  v.  Lacey,  108  Cal.  45,  40  Pac 
1056.) 

**The  allowance  looks  to  the  future.  There  can  be  no 
necessity  for  an  allowance  to  make  a  defense  which  haa  al- 
ready been  made,  or  solely  to  pay  expenses  already  in- 
curred.'' {Loveren  v.  Loveren,  100  Cal.  493,  35  Pac.  87; 
McCarthy  v.  McCarthy,  1S7  N.  Y.  500,  33  N.  E.  550;  Wag- 
ner V,  Wagner,  34  Minn.  441,  26  N.  W.  450;  Kuniz  v.  Kuntz, 
80  N.  J.  Eq.  429,  83  Atl.  787;  Stover  v.  Stover,  7  Ida.  185, 
61  Pac.  462.) 

BUDGE,  J.— On  November  11,  1915,  Clarinda  Taylor, 
wife  of  B.  Z.  Taylor,  commenced  an  action  for  divorce,  and 
for  a  division  of  the  property,  temporary  alimony,  attorney 
fees  and  costs.  A  restraining  order,  enjoining  her  husband 
from  encumbering,  transferring  or  otherwise  disposing  of 
his  property  pending  the  action  was  prayed  for,  and  at  the 
same  time  she  asked  that  a  show  cause  order  issue,  directing 
him  to  appear  and  show  why  he  should  not  pay  temporary 
alimony,  costs  and  attorney  fees,  both  of  which  orders  were 
issued  by  the  court. 

Before  the  day  set  for  the  hearing  upon  the  show  cause 
order,  a  stipulation  continuing  the  hearing  was  entered  into 
between  B.  Z.  Taylor  and  counsel  for  Clarinda  Taylor,  to 
the  end  that  an  amicable  property  settlement  might  be 
reached  by  the  Taylors  without  further  litigation.     Prior 
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to  the  date  fixed  for  such  hearing,  Clarinda  Taylor  decided 
•to  abandon  her  suit  and  notified  her  counsel,  requesting  that 
the  action  be  dismissed. 

On  January  29,  1916,  a  motion  to  continue  the  cause  for 
the  recovery  of  attorney  fees  and  costs  expended  was  filed 
by  R.  W.  Swagler,  Esq.,  and  Messrs.  Scatterday  and  Van 
Duyn,  couns^  for  Mrs.  Taylor,  and  an  order  was  issued  by 
the  court,  directing  B.  Z.  Taylor  to  appear  and  show  cause 
why  the  attorney  fees,  costs  and  expenses  should  not  be  paid. 
A  hearing  was  had  on  February  3,  1916. 

On  January  20,  1917,  Clarinda  Taylor  joined  with  her 
husband  in  a  motion  to  dismiss  the  action,  which  motion  was 
resisted  by  her  counsel,  who  filed  a  claim  of  lien  under  the 
provisions  of  C.  S.,  sec.  6576,  with  objections  to  the  dismissal 
of  the  action,  supported  by  affidavits  setting  out,  among 
other  things,  their  employment  by  Clarinda  Taylor,  the  nature 
of  the  services  performed  by  them,  that  said  services  were 
reasonably  worth  the  sum  of  $600,  and  that  they  had  ad- 
vanced certain  fees  and  made  other  disbursements. 

A  hearing  was  had  on  January  27,  1917,  and  on  February 
13,  1917,  the  court  overruled  the  motion  for  a  continuance, 
and  on  February  26,  1917,  entered  its  judgment  dismissing 
the  action. 

This  appeal  is  from  the  order  overruling  the  motion  for  a 
continuance  and  from  the  judgment  dismissing  the  action. 

The  questions  presented  are,  first:  Is  it  within  the  power 
of  a  trial  court  under  the  provisions  of  C.  S.,  see.  4642  to 
allow  attorney  fees  for  past  services  in  divorce  actions  t  and, 
second:  Are  attorneys  entitled  to  a  lien  upon  the  cause  of 
action  for  a  decree  of  divorce  to  such  an  extent  that  the 
same  cannot  be  dismissed  upon  motion  of  the  plaintiff  or 
upon  agreement  of  the  parties  until  the  lien  has  been  settled 
or  determined?  These  will  be  discussed  in  the  order  in 
which  they  are  stated. 

C.  S.,  sec.  4642,  provides:  ** While  an  action  for  divorce 
is  pending,  the  court  may,  in  its  discretion,  require  the  hus- 
band to  pay  as  alimony  any  money  necessary  to  enable  tho 
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wife  (1)  to  support  herself  or  her  children,  or  (2)  to  prose- 
cute or  defend  the  action." 

By  the  term  *' while  an  action  for  divorce  ig  pending'*  is 
meant  any  time  from  the  commencement  of  the  suit  until 
and  including  the  final  order  disposing  of  the  same.'  (Brasch 
V.  Brasch,  50  Neb.  73,  69  N..  W.  392;  Kiddle  v.  Kiddle,  90 
Neb.  248,  Ann.  Cas.  1913A,  796,  133  N.  W.  181,  36  L.  R.  A., 
N.  S.,  1001.) 

When,  in  a  divorce  case,  the  wifp  has  incurred  liabilities 
for  attorney  fees  and  other  expenses  of  the  suit,  the  trial 
court  may,  in  its  discretion,  under  the  provisions  of  sec. 
4642,  supra,  after  such  expenses  have  been  incurred  and 
at  any  time  vohile  the  action  is  pending,  upon  proper  show- 
ing being  made,  order  the  husband  to  advance  the  money  to 
pay  them.  {Wyaii  v,  Wxjatt,  2  Ida.  236,  10  Pac.  228;  Rohy  v. 
Roby,  9  Ida.  371,  3  Ann.  Cas.  50,  74  Pac.  957 ;  Day  v.  Day, 
12  Ida,  556,  10  Ann.  Cas.  260,  86  Pac.  531 ;  Callahan  v.  Dumi, 
30  Ida.  225,  231,  164  Pac.  356;  Donaldson  v.  Donaldson,  31 
Ida.  181,  170  Pac.  94;  Taylor  v.  Taylor,  70  Or.  510,  140 
Pac.  999,  at  1003.) 

In  the  case  of  Donaldson  v.  Donaldson,  supra,  the  action 
of  the  trial  court  in  awarding  attpmey  fees  to  the  respond- 
ent in  the  final  judgment  was  assigned  as  error.  That  por- 
tion of  the  judgment  reads  as  follows:  **It  is  further 
ordered,  adjudged  and  decreed  that  the  plaintiflF  shall  have 
judgment  against  the  defendant  for  the  sum  of  $150  as  ad- 
ditional attorney's  fees  for  plaintiff's  attorneys,  ....  to  be 
paid  to  the  clerk  of  the  .  .  .  court  .  .  .  .  ,  and  by  the 
said  clerk  to  be  paid  to  plaintiff's  attorneys  .  .  .  ." 

In  construing  C.  S.,  sec.  4642,  in  the  majority  opinion  the 
court  held  that:  *'The  right  of  the  court  to  allow  attorney's 
fees  is  derived  from  the  statute,  and  by  the  terms  of  the 
statute  can  only  be  put  into  operation  when  it  is  necessary 
to  enable  the  wife  to  prosecute  or  defend  the  action.  The' 
allowance  of  attorney's  fees  looks  to  the  future  and  not 
to  the  past.'* 

It  appears  in  that  case  that  prior  to  the  trial  the  respond- 
ent made  formal  application  to  the  trial  court  for  temporary 
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alimony,  attorney  fees  and  suit  money,  and  the  court  after 
a  hearing  entered  an  order  requiring  certain  sums  to  be 
pa\d  therefor,  but  there  was  no  subsequent  independent  ap- 
plication made  for  attorney  fees,  other  than  a  general  prayer 
in  the  complaint.  The  court  held  that  the  trial  court  was 
without  authoritji  to  allow  the  additional  attorney  fees  and 
to  enter  judgment  therefor  in  the  decree,  and  modified 
the  decree  by  striking  out  the  paragraph  allowing  the  addi- 
tional attorney  fee  upon  the  theory  that  it  was  for  past 
services.  There  are  cases  which  support  this  holding,  but, 
in  our  opinion,  there  is  nothing  in  the  language  of  C.  S., 
sec.  4642,  which  requires  it.  The  section  provides  that  while 
an  action  for  divorce  is  pending  the  court  may  in  its  discre- 
tion require  the  husband  to  pay  as  alimony  any  money  neces- 
sary to  enable  the  wife  to  prosecute  or  defend  the  action. 
The  trial  court  is  certainly  in  a  position  to  know  whether 
the  wife  is  in  need  of  services  and  whether  the  circumstances 
are  such  that  the  husband  ought  to  be  required  to  pay  them, 
but  it  does  not  follow  that  the  court  could  ultimately  and 
equitably  determine  the  entire  amount  of  such  fees  until 
all  of  the  services  had  been  performed  and  the  cause  was 
ready  to  be  disposed  of,  at  which  time  the  court  ,may  upon 
a  proper  showing  and  in  a  proper  case,  award  such  addi- 
tional attorney  fees  as  it  may  under  all  the  circumstances 
deem  just  and  proper.  We  are  not  in  accord  with  the  views 
expressed  in  the  Donaldson  case  in  so  far  as  they  are  in 
conflict  with  the  views  herein  expressed,  and  to  that  extent 
the  Donaldson  case  is  modified. 

Coming  now  to  the  second  question  presented,  we  are 
of  the  opinion  that  in  the  absence  of  C.  S.,  sec.  6576,  the 
action  may  have  been  subject  to  dismissal  under  the  pro- 
visions of  C.  S.,  sec.  6830.  {Reynolds  v.  Reynolds,  67  Cal. 
176,  7  Pac.  480.)  It,  therefore,  becomes  necessary  to  con- 
strue sec.  6576,  supra,  which  is  as  follows:  , 

".  .  .  .  From  the  commencement  of  an  action  or  service 
of  an  answer  containing  a  counterclaim,  the  attorney  who 
appears  for  a  party  has  a  lien  upon  his  client's  cause  of 
action  or  counterclaim,  which  attaches  to  a  verdict,  report, 
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decision  or  judgment  in  his  client's  favor  and  the  proceeds 
thereof  in  whosoever  hands  they  may  come;  and  cannot  be 
affected  by  any  settlement  between  the  parties  before  or  after 
judgment." 

The  purpose  expressed  in  the  foregoing  statute  was  to 
give  an  attorney  a  lien  upon  his  client's  cause  of  action  for 
professional  services  rendered  in  connection  therewith,'  which 
could  not  be  affected  by  any  settlement  between  the  parties 
before  or  after  judgment.  It  is  contended  that  in  an  ac- 
tion for  decree  of  divorce,  where  the  parties  admit  condona- 
tion and  ask  for  the  dismissal  of  the  action,  there  is  no 
cause  of  action  to  which  the  lien  may  attach.  We  are  of 
the  opinion,  however,  that  the  provisions  of  the  statute  are 
broad  enough  to  include  all  forms  of^  action.  While  the 
action  for  decree  of  divorce,  after  condonation  by  the  injured 
spouse,  may  not  be  resumed,  it  may  be  continued  for  the 
purpose  of  requiring  the  husband  to  pay  such  sum  as  will 
enable  the  wife  to  pay  her  attorneys  for  services  rendered 
and  expenses  incurred,  although  the  parties  have  become 
reconciled  and  ask  a  dismissal  of  the  action. 

It  has  been  held  by  very  respectable  authorities  that, 
aside  from  any  statutory  lien,  an  attorney  who  has  in  good 
faith  instituted  such  an  action  and  carried  it  on  for  some 
tim€  cannot  be  deprived  of  his  right  to  compensation  for  the 
services  so  rendered  by  reconciliation  of  the  parties,  fol- 
lowed by  a  resumption  of  cohabitation.  (Fullhart  v.  Full- 
hart,  109  Mo.  App.  705,  83  S.  W.  541;  Kiddle  v.  Kiddle, 
supra,) 

The  allowance  of  attorney  fees  after  a  settlement  has  been 
made  between  the  husband  and  wife  is  fully  discussed  in  the 
case  of  Kiddle  v.  Kiddle,  which  is  analogous  to  the  ease  at 
bar.  In  that  case  it  was  urged  on  behalf  of  the  husband  that 
the  reconciliation  deprived  the  court  of  authority  to  make 
an  allowance  for  attorney  fees,  but,  in  the  absence  of  a 
statute  providing  for  a  lien  for  attorney  fees,  the  court  said, 
in  the  course  of  the  opinion,  that; 

**To  permit  the  defendant  to  obtain  a  continuance  of  the 
hearing   upon  the   application   for   attorney   fees   until   he 
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could  bring  about  a  reconciliation  with  hia  wife  and  then 
interpose  such  reconciliation  as  a  ground  for  defeating  the 
application,  ^ould  be  so  contrary  to  every  dictate  of  jus- 
tice that  such  permission  would  never  be  granted  by  a 
court  of  equity  unless  compelled  to  do  so  by  some  statute  or 
rule  from  which  there  is  no  escape." 

While  there  are  ciases  which  hold  to  the  contrary  rule, 
the  reasoning  of  the  cases  supporting  the  views  herein  ex^ 
pressed  appeals  to  us  a&  eminently  sound,  particularly  in 
view  of  the  provisions  of  sec.  6576,  supra. 

From  what  has  been  said  it  follows  tUat  the  action  of  the 
trial  court,  denying  the  motion  for  a  continuance,  and  in 
dismissing  the  action,  was  erroneous.  The  order  and  judg- 
ment are  reversed  and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  herein  expressed. 
Costs  are  awarded  to  appellant. 

McCarthy  and  Lee,  JJ.,  concur. 

Dunn,  J.,  concurs  in  the  first  part  of  this  opinion,  but 
dissents  as  to  that  part  holding  that  after  request  for  dis- 
missal by  plaintiflP  the  action  may  be  continued  on  motion 
of  plaintiff's  counsel  for  the  purpose  of  fixing  and  allowing 
attorney's  fees. 


(February  25,  1921.)' 

OREGON  SHORT  LINE  RAILROAD  COMPANY,  a  Cor- 
poration,  Appellant,  v.  COUNTY  OF  GOODING,  Re- 
spondent. 

[196  Pac.  196.] 

Taxation — ^Revenue — V7aeeant  Bedemption   Fund. 

1.  Art.  7,  sec.  15,  of  the  constitution  is  not  self-ezecnting.  It 
contains  a  direction  to  the  legislature  to  make  provision  for  the 
levy  hj   the  county  conunissioners  of  a  tax  for  the   purpose  of 
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creating  a  warrant   redemption   fund  whenever   any   county   shall 
have  warrants  outstanding  and  unpaid. 

2.     The  county  commissioners  derive  their  power  to  levy  taxes 
solely  from  the  statutes. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Gooding  County.     Hon.  Wm.  A.  Babcock,  Judge. 

Action  to  recover  taxes  paid  under  protest.  Demurrer  to 
complaint  was  sustained  and  action  dismissed.    Reversed. 

Geo.  H.  Smith  and  H.  B.  Thompson,  for  Appellant. 

*  In  Peavy  v.  McComhs,  26  Ida.  143,  140  Pac.  965,  the 
court  did  not  have  before  it,  and  did  not  have  in  mind,  a 
question  touching  the  making  of  a  levy  for  the  redemption 
of  any  warrants  issued  subsequent  to  the  second  Monday  of 
April  and  preceding  the  second  Monday  in  September,  when 
the  levy  for  the  redemption  of  such  ''outstanding  county 
warrants  issued  prior  to  the  second  Monday  of  April  in 
said  year''  was  required  by  the  statute  to  be  made.  It  was 
never  contemplated  by  the  court  that  the  decision  should 
be  invoked  as  authority  for  the  construction  adopted  and  ap- 
plied by  the  county  commissioners  and  here  contended  for 
by  them. 

A.  F.  James  and  H.  A.  Padgham,  for  Respondent. 

That  portion  of  sec.  99  of  chap.  58,  Session  Laws  of  1913, 
which  provides  that  the  county  commissioners  shall  make  a 
levy  for  the  redemption  of  all  county  warrants  issued  prior 
to  the  second  Monday  of  April  must  not  be  so  construed  as 
to  pirohibit  such  board  from  making  a  levy  for  the  redemp- 
tion also  of  county  warrants  issued  after  the  second  Monday 
of  April  and  prior  to  the  time  of  such  levy.  {Peavy  v.  Mc- 
Comhs, 26  Ida.  143,  140  Pac.  965.) 

RICE,  C.  J. — Appellant  brought  this  action  to  recover 
a  certain  sum  of  money  paid  as  taxes  to  respondent  under 
protest.  It  stands  admitted  that  on  the  second  Monday  of 
April,    1916,   there   were   no   outstanding   county   warrants 
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which  had  been  previously  issued  by  respondent.  Notwith- 
standing that  fact,  the  boiird  of  county  commissioners  levied 
one  mill  on  each  dollar  of  taxable  property  in  the  county  for 
the  redemption  of  outstanding  county  warrants.  Respondent 
claims  to  have  acted  under  the  authority  of  1913  Sess.  Laws, 
chap.  58,  sec.  99  (now  C.  S.,  see.  3217),  which  reads  in  part  as 
follows:  '*....  and  upon  the  same  property  and  for  the 
same  year,  the  said  board  must  levy  a  tax  for  the  redemption 
of  outstanding  county  warrants  issued  prior  to  the  second 
Monday  of  April  in  said  year,  to  be  collected  and  paid  into 
the  county  treasury  and  apportioned  to  the  county  warrant  re- 
demption fund,  which  levy  must  be  suflBcient  for  the  redemp- 
tion of  all  such  outstanding  county  warrants  .  .  .  .  " 

The  board  of  county  commissioners  derives  its  power  to 
"  levy  taxes  solely  from  the  statute.  Under  the  section  quoted 
it  has  no  power  to  levy  a  tax  for  the  purpose  of  establishing 
a  warrant  redemption  fund,  unless  there  are  unpaid  county 
warrants  issued  prior  to  the  second  Monday  of  April  in  the 
year  in  which  the  levy  is  made.  No  authority  can  be  found 
in  art.  7,  sec.  15,  of  the  constitution  for  the  levy  by  the 
county  commissioners  of  a  tax  for  that  purpose  except 
through  legislative  action.  The  case  of  Peavy  v.  McComhs, 
26  Ida.  143,  140  Pac:  965,-  has  no  application  to  the  ques- 
tion here  presented. 

The  judgment  is  reversed  and  the  trial  court  directed  to 
overrule  the  demurrer  to  the  complaint.  Costs  awarded  to 
appellant. 

Budge,  McCarthy,  Dunn  and  Lee,  JJ.,  concur. 
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(February  25,  1921.)' 

R.  B.  WRIGHT,  as  Guardian  of  the  Persons  and  Estates  of 
JOSEPH  ALBERT  RANKIN,  JOHN  WILLIAM 
RANKIN,  FLOYD  CRAIG  RANKIN,  and  MARGARET 

'  RUTH  RANKIN,  Minors,  FLORENCE  ETHEL 
RANKIN,  Now  RILEY,  AppeUants,  v.  A.  A.  ATWOOD, 
as  Guardian  of  the  Estate  of  DONALD  THEODORE 
ATWOOD,  Formerly  JAMES  EDGAR  RANKIN, 
DONALD  THEODORE  ATWOOD,  Formerly  JAMES 
EDGAR  RANKIN,  a  Minor,  Respondents. 

[195  Pac.  195.] 

LnnTATioN  OT  Jurisdiction  op  District  Court  in  Partition  Suit — 
Whbn  Award  for  Inequalitt  Against  Minor  is  Void — Mort- 
GAOB  FOR  Such  Award  Invalid — ^Judgment,  When  Surject  to 
Collateral  Attack. 

1.  Under  the  proviBions  of  C.  S.,  sec.  7016,  the  district  court 
'  is  without  jurisdiction  to  award  compensation  in  a  partition  suit 

against   a  minor  unless   it   affirmatively   appears   that   such   minor 
has  personal  property  sufficient  for  that  purpose. 

2.  A  mortgage  given  by  a  guardian  for  his  ward  to  secure 
compensation  awarded  against  such  minor  in  a  partition  suit  is 
void,  and  the  decree  authorizing  its  execution  may  be  collaterally 
attacked  in  an  action  to  foreclose  such  mortgage. 

3.  In  the  absence  of  statutory  authority,  a  court  is  without 
power  to  direct  or  authorize^  a  guardian  to  mortgage  his  ward's 
property. 

4.  The  judgment  of  a  court  of  general  jurisdiction  may  be 
collaterally  attacked  when  such  court  has  exceeded  the  power  con- 
ferred upon  it  by  statute,  although  It  may  have  had  jurisdiction 
of  the  subject  matter  and  of  the  parties  to  the  suit. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Action    to    foreclose    mortgage.    Judgment    of    dismissal. 
Plaintiff  appeals.      Affirmed. 

4.    Collateral  attack  upon  judgments,  see  notes  in  94  Am.  Dec.  766; 
23  Am.  at.  104. 
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J.  L.  Niday  and  J.  J.  Bldke,  for  Appellants. 

The  phrase  "subject  matter'*  as  used  in  an  inquiry  as  to 
the  jurisdiction  means  the  thing  in  issue  or  the  authority 
of  the  court  to  exercise  judicial  power  over  the  class  of  cases 
or  proceedings  to  which  the  one  under  consideration  belongs. 
(Brown  on  Jurisdiction,  sec.  la;  Richardson  v,  Rvddy,  15 
Ida.  494,  98  Pac.  842;  Tube  City  etc,  Co.  v,  Otierson,  16  Ariz. 
305,  146  Pac.  203.) 

If  the  court  has  jurisdiction  of  the  ** subject  matter,"  and 
the  party  litigant  invokes  such  jurisdiction,  he  cannot  after- 
ward be  heard  to  question  it.  (Wayne  v.  Alspach,  20  Ida. 
144,  116  Pac.  1033.) 

Where  it  is  once  made  to  appear  that  a  court  has  jurisdic- 
tion, both  of  the  subject  matter  and  of  the  parties,  the 
judgment  which  it  pronounces  must  be  held  conclusive  and 
binding  upon  the  parties  thereto  and  their  privies,  notwith- 
standing the  court  may  have  proceeded  irregularly  or  erred 
in  its  application  of  the  law.  (Cooley,  Const.  Limitati,ons, 
Ist  ed.,  sec.  408  et  seq.;  Mclver  v,  Stephens,  101  N.  C.  255, 
7  S.  E.  695;  Mortgage  Trust  Co.  of  Pa.  v.  Redd,  38  Colo. 
458,  120  Am.  St.  132,  88  Pac.  473,  8  L.  R.  A.,  N.  S.,  1215; 
Johnson  v.  McKennon,  54  Fla.  221,  127  Am.  St.  135, 14  Ann. 
Cas.  180,  45  So.  23,  13  L.  R.  A.,  N.  S.,  874;  Maloney  v. 
Dewey,  127  111.  395,  11  Am.  St.  131,  19  N.  E.  848.) 

A  judgment  of  a  court  within  its  jurisdiction  is  not  sub- 
ject to  collateral  attack  for  any  errors  committed  by  the 
court  in  the  course  of  its  proceedings,  and  it  is  immaterial 
how  irregular  the  proceedings  may  have  been.  {Knight  v. 
United  Land  Ass7i.,  142  U.  S.  161,  12  Sup.  Ct.  258,  35 
L.  ed.  974,  see,  also,  Rose's  U.  S.  notes;  Ex  parte  Ah  Men,  77 
Cal.  198,  11  Am.  St.  263,  19  Pac.  380;  CHm.  v.  Kessing,  89 
Cal  478,  23  Am.  St.  491,  26  Pac.  1074;  note,  12  L.  R.  A. 
576.) 

In  the  absence  of  fraud  or  collusion,  minors  properly  rep- 
resented are  bound  as  fully  as  if  they  had  been  majors. 
{Kromer  v.  Friday,  10  Wash.  621,  39  Pac.  229,  32  L.  R.  A. 
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671 ;  Kingsbury  v.  Buckner,  134  U.  S.  650,  33  L.  ed.  1047,  see, 
also,  Rose's  U.  S.  notes.) 

The  decree  in  partition  cannot  be  attacked  collaterally  in 
the  foreclosure  of  said  mortgage.  (15  R.  C.  L.,  sec.  335; 
Koepke  v.  HUl,  157  Ind.  172,  87  Am.  St.  161,  60  N.  E.  1039.) 

Parties  to  an  action  or  proceeding  will  not  be  permitted 
to  attack  the  judgment  rendered  therein  collaterally,  except 
where  such  judgment  was  absolutely  void  for  want  of  juris- 
diction. (Bennett  v.  Wilson,  133  Cal.  379,  85  Am.  St.  207, 
65  Pac.  880;  McLoud  v,  Selby,  10  Conn.  390,  27  Am.  Dec. 
689;  Weigley  v.  Matson,  125  111.  64,  8  Am.  St.  335,  16  N.  B. 
881;  Atkinson  v.  Allen,  12  Vt.  619,  36  Am.  Dec.  361.) 

Upon  collateral  attack,  every  presumption  will  be  indulged 
in  support  of  a  judgment.  (Colton  Lcmd  & /Water  Co,  v. 
Swartz,  99  Cal.  278',  33  Pac.  878;  In  re  Sullivan's  Estate, 
40  Wash.  202,  111  Am.  St.  895,  82  Pac.  298;  Young  v.  Lorain, 
11  111.  624,  25  Am.  Dec.  463.)   ^ 

Ira  E.  Barber  and  W.  H.  Davison  for  Respondents. 

Where  a  judgment  is  partially  valid  and  partially  void, 
such  portion  of  the  judgment  as  is  void  is  merely  a  nullity, 
and  as  such  open  to  attack  collateral  or  otherwise.  (30  Cyc, 
306,  307.) 

When  courts  are  acting  under  special  or  limited  statutory 
powers  and  not  within  the  scope  of  their  general  powers, 
they  stand  upon  the  same  footing  as  do  courts  under  limited 
jurisdiction.  (Richardson  v.  Seevers,  Admr.,  84  Va.  259, 
4  S.  E.  712.) 

The  district  court  had  no  power  to  assess  compensation  in 
this  case,  neither  had  it  power  to  direct  the  guardian  to 
mortgage,  and  the  consent  of  the  parties  did  not  confer  the 
power.  (Applegate  v,  Dowell,  15  Or.  513,  16  Pac.  651;  Mc- 
Neill V.  Hodges,  99  N.  *C.  248,  6  S.  E.  127;  Waldron  v, 
Harvey,  54  W.  Va.  608,  .102  Am.  St.  959,  46  S.  E.  603; 
Ringgenherg  v.  Hartman,  124  Ind.  186,  24  N.  E.  987;  Free- 
man on  Execution,  4th  ed.,  120;  Roberts  v.  Lindley,  121  Ind. 
56,  22  N.  E.  967.) 


Digitized  by 


Google 


458  Wright  v.  Atwood.  [33  Idaho, 

Opinion  of  the  Court — Lee,  J. 

Assuming  that  the  judgment  for  compenflation  was  a  nul- 
lity, because  of  the  statute,  it  can  be  treated  as  such  without 
vitiating  the  valid  elements  of  the  judgment.  (Van  Fleet  on 
Collateral  Attack,  4th  ed.,  740.)   . 

The  guardian  has  no  power  to  mortgage  the  ward's  real 
estate,  unless  authorized  by  order  ,of  court  in  pursuance  of 
a  statute  empowering  the  court  to  make  such  order,  (21 
Cyc.  84,  and  cases  cited.) 

Under  statute  similar  to  ours,  a  mortgage  of  the  real 
estate  of  the  ward  by  the  guardian  held  absolutely  void, 
and  the  order  to  make  the  mortgage  coram  non  judice. 
{Trutch  V.  Bunnell,  11  Or.  58,  50  Am.  Eep.  456,  4  Pac.  588.) 

LEE,  J. — This  is  an  action  brought  by  R.  B.  Wright,  as 
guardian  of  the  persons  and  estates  of  Joseph  Albert,  John 
William,  Floyd  Craig  and  Margaret  Ruth  Rankin,  minors, 
and  Florence  Ethel  Rankin,  now  Riley,  against  A.  A.  At- 
wood, as  guardian  of  the  estate  of  Donald  Theodore  Atwood, 
formerly  James  Edgar  Rankin,  a  minor,  and  said  Donald 
Theodore  Atwood,  a  minor,  to  foreclose  a  mortgage  given  by 
respondent  A.  A.  Atwood,  as  guardian  of  said  Donald  Theo- 
dore Atwood,  for  compensation  on  account  of  inequality  in 
partial  partition  of  property  owned  by  said  Rankins,  who  are 
all  heirs  at  law  of  J.  E.  Rankin,  deceased. 

The  complaint  in  foreclosure  sets  forth,  as  part  of  such 
complaint,  the  record  of  the  partition  suit,  and  shows  that 
Donald  Theodore  Atwood,  formerly  known  as  James  Edgar 
Rankin,  by  his  guardian,  A.  A.  Atwood,  filed  a  petition  in 
the  district  court  of  the  third  judicial  district  of  the  state  of 
Idaho,  in  and  for  Ada  county,  for  the  partition,  or  sale  if 
partition  could  not  he  had,  of  lands  held  by  him  in  common 
with  his  said  brothers  and  sisters.  By  stipulation  of  all 
parties  to  said  partition  suit,  the  partition  of  the  property 
was  agreed  upon,  and  the  court  entered  an  interlocutory  de- 
cree in  conformity  therewith,  and  appointed  a  referee.  Upon 
the  report  of  such  referee,  the  court  decreed  a  partition  in 
accordance  with  such  stipulation  and  report,  and  ordered  the 
respondent  A.  A.  Atwood,  as  guardian  of  said  minor  Donald 
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Theodore  Atwood,  to  execute  and  deliver  to  R.  B.  Wright,  as 
guardiah  of  the  appellant  minor  heirs,  and  to  Florence  Ethel 
Rankin,  who  was  then  of  age,  a  promissory  note  for  the  sum 
of  $1,055.80,  the  balance  found  due  appellants  on  account  of 
the  inequality  in  partition,  and  directed  said  guardian  to 
secure  said  sum  by  a  mortgage  on  the  property  so  partitioned 
to  his  said  ward,  Donald  Theodore  Atwood.  This  note  and 
mortgage  not  being  paid  at  maturity,  this  action  to  foreclose 
the  same  was  commenced  by  the  appellants,  who  set  out  in 
their  complaint  all  of  the  foregoing  facts  and  prayed  judg- 
ment for  said  principal  indebtedness,  interest  according  to 
the  terms  of  the  note,  $250  attorney's  fees,  that  the  usual 
order  of  sale  of  the  mortgaged  premises  be  made,  and  that 
appellants  have  judgment  against  respondents .  for  any  defi- 
ciency after  applying  the  proceeds  of  such  sale  to  the  in- 
debtedness found  due. 

Respondents  answered  and  in  efifect  admitted  the  facts 
pleaded,  but  alleged  that  the  court  was  without  jurisdiction 
to  decree  the  execution  of  the  mortgage  sought  to  be  fore- 
closed, and  that  it  was  void,  first,  because  the  district  court 
in  the  partition  suit  could  not  under  the  provisions  of  C.  S., 
sec.  7016,  decree  compensation  for  inequality  against  the 
estate  of  a  minor,  unless  it  affirmatively  appeared  that  such 
infant  had  personal  property  sufficient  to  pay  the  same,  and 
that  his  interest  would  be  promoted  thereby,  and  alleged  that 
said  infant  had  no  personal  property  of  any  kind  whatso- 
ever out  of  which  to  pay  said  compensation;  second,  that 
said  mortgage  was  void  because  the  court  was  without  juris- 
diction to  direct  the  guardian  of  a  minor  to  mortgage  his 
ward's  real  estate,  in  the  absence  of  a  statute  authorizing 
such  action.  Then  follows  an  offer  that  all  proceedings  in 
the  partition  suit  might  be  reopened  and  that  such  prop- 
erty might  be  equitably  and  justly  apportioned  among  the 
several  heirs.  Respondents  demurred  to  the  complaint  in 
foreclosure,  generally  and  specially,  the  special  grounds  being 
that  it  appeared  on  the  face  of  the  complaint  that  the  mort- 
gage and  note  secured  thereby  were  void  and  without  effect. 
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The  trial  eourt  sustained  this  demurrer  and  dismissed  the 
action,  from  which  judgment  this  appeal  is  taken. 

Appellants  make  two  assignments  of  error:  first,  that  the 
court  erred  in  sustaining  respondents'  demurrer  to  the  com- 
plaint, and  in  dismissing  said  action;  secondly,  in  failing  to 
decree  a  foreclosure  of  said  mortgage,  as  prayed  for  in  the 
complaint. 

Appellants  contend  that  the  district  court,  having  had 
jurisdiction  in  the  partition  suit  of  the  subject  matter,  and 
of  the  parties,  its  decree  cannot  be  collaterally  attacked ;  and 
that  th6  defense  to  this  suit  in  foreclosure  is  a  collateral  at- 
tack upon  the  judgment  in  the  partition  suit.  That  the  court 
in  the  partition  suit  had  jurisdiction  of  the  subject  matter, 
and  of  the  parties,  is  not  controverted  by  respondents.  The 
validity  of  the  note  and  mortgage  given  by  respondent  At- 
wood, as  guardian,  is  not  challenged  on  the  groimd  that 
the  court  in  the  partition  suit  was  without  jurisdiction  to 
enter  a  valid  .decree  in  partition,  but  on  the  ground  that  the 
court  entered  a  decree  in  violation  of  the  provisions  of  C.  S., 
sec.  7016,  which  reads: 

"When  it  appears  that  partition  cannot  be  made  equal 
between  the  parties,  according  to  their  respective  rights, 
without  prejudice  to  the  rights  and  interests  of  some  of 
them,  and  a  partition  be  ordered,  the  court  may  adjudge 
compensation  to  be  made  by  one  party  to  another  on  account 
of  the  inequality ;  but  such  compensation  shall  not  be  required 
to  be  made  to  others  by  owners  unknown,  nor  by  an  infant, 
unless  it  appears  that  such  infant  has  personal  property 
suflficient  for  that  purpose,  and  that  his  interest  will  be  pro- 
moted thereby.  And  in  all  cases  the  court  has  power  to  make 
compensatory  adjustment  between  the  respective  parties  ac- 
cording to  the  ordinary  principles  of  equity." 

It  is  not  claimed  by  appellants  that  the  infant  Atwood 
had  personal  property  sufficient  for  the  payment  of  this  in- 
equality. The  court  directed  payment  of  compensation  for 
inequality  in  the  partition  suit,  and  ordered  respondent  At- 
wood to  execute  a  note  secured  by  a  mortgage  on  his  wArd's 
said  property,  in  payment  of  the  compensation  awarded. 
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The  decree  not  having  been  drawn  in  question  by  direct 
proceedings  to  correct  or  vacate  the  same,  the  question  arises 
as  to  whether  sneh  decree  is  void,  so  that  it  can  be  collater- 
ally attacked  in  this  action,  or  merely  voidable,  and  binding 
upon  all  parties  thereto  until  vacated  by  direct  proceedings. 

A  direct  attack  upon  a  judgment  is  by  appropriate  pro- 
ceedings between  the  parties  to  it,  seeking  sufficient  cause  to 
have  it  annulled,  reversed,  vacated  or  declared  void.  {Pope 
V.  Harrison,  84  Tenn.  82.) 

A  collateral  attack  is  an  attempt  to  impeach  a  decree  in 
a  proceeding  not  instituted  for  the  express  purpose  of  an- 
nulling, correcting  or  modifying  the  decree  or  enjoining  its 
execution.  {Morrill  v,  Morrill,  20  Or.  96,  23  Am.  St.  95  and 
note,  25  Pac.  362,  11  L.  R.  A.  155;  Van  Fleet's  Collateral 
Attack,  sec.  3.) 

Judgments  may  be  entered  in  cases  where  the  court  has 
undoubted  jurisdiction  over  the  subject  matter,  and  of  the 
parties,  yet  nevertheless  may  be  void  because  the  court  de- 
cided some  question  which  it  had  no  power  to  decide,  or 
granted  some  relief  which  it  had  no  power  to  grant.  If  a 
court  grants  relief  which  under  no  circumstances  it  has  any 
authority  to  grant,  its  judgment  is  to  that  extent  void,  al- 
though it  may  have  had  jurisdiction  over  the  subject  matter 
and  the  parties.  (Freeman  on  Judgments,^  4th  ed.,  sec. 
120c,  p.  196;  GUe  v.  Wood,  32  Ida.  752,  188  Pac.  36;  Bridges 
V.  Clay  Co.  Supervisors,  57  Miss.  252;  Seamster  v.  Black- 
stock,  83  Va.  232,  5  Am.  St.  262,  2  S.  E.  36;  Anthony  v. 
Kasey,  83  Va.  338,  5  Am.  St.  277,  5  S.  E.  176;  Wade  v. 
Hancock,  76  Va.  620;  Fithian  v.  Monks,  43  Mo:  502.) 

When  a  court  of  general  jurisdiction  has  special  and  sum- 
mary powers  wholly  derived  from  statute,  and  not  according 
to  the  course  of  the  common  law,  and  which  do  not  belong  to 
it  as  a  court  of  general  jurisdiction,  its  judgments  are  re- 
garded and  treated  as  those  of  courts  of  limited  and  special 
jurisdiction,  and  everything  necessary  to  give  jurisdiction 
must  appear  by  the  record;  while  everything  will  be  pre- 
sumed to  be  without  jurisdiction  which  does  not  appear  by 
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the  record  to  be  within  it.  {Morse  v.  Preshy,  5  Post.  (25 
N.  H.)  302.) 

The  extent  and  nature  of  a  power  depend  upon  the  terms 
in  which  it  is  conferred,  and  it  will  not  be  enlarged  because 
exercised  by  courts  clothed  with  general  jurisdiction;  and  a 
judgment  by  a  tribunal  without  authority,  or  which  exceeds 
or  lies  beyond  its  authority,  is  necessarily  void,  and  may  be 
shown  to  be  so  in  collateral  proceedings,  even  though  it  be 
a  court  of  general  jurisdiction,  because  no  authority  derived 
from  the  law  can  transcend  the  source  from  whence  it  came ; 
and  the  principle  that  a  limited  authority  must  appear  to 
have  been  strictly  construed,  even  when  the  acts  of  a  superior 
court  are  in  question,  is  well  settled.  (Richardson  v. 
Seever'8  Admr,,  84  Va.  259,  4  S.  B.  712;  Eaton  v.  Badger, 
33  N.  H.  228;  Ransom  v.  Williams,  2  Wall.  313,  17  L.  ed. 
803;  The  Mary,  9  Cranch,  126,  3  L.  ed.  678,  see,  also,  Rose's 
U.  S.  Notes.) 

But  even  if  it  were  conceded  that  the  court's  decree  in  the 
partition  suit  directing  compensation  on  account  of  in- 
equality could  not  be  attacked  collaterally,  the  court  vrss 
without  authority  to  direct  or  authorize  the  guardian  to  mort- 
gage the  property  of  his  ward.  The  courts  quite  generally 
agree  that  in  the  absence  of  statute  authorizing  such  pro- 
ceedings a  guftrdian  has  no  power  to  mortgage  the  ward's 
real  estate.  (21  Cyc.  84;  12  R.  C.  L.,  26,  p.  1127;  and  sec. 
40,  p.  1145;  Andrus  v.  Blazzard,  23  Utah,  233,  63  Pac.  888, 
54  L.  R.  A.  354;  Logan  Planing  MUl  Co.  v.  Aldredge,  63 
W.  Va.  660,  129  Am.  St.  1035,  15  Ann.  Cas.  1087,  60  S.  E. 
783,  15  L.  R.  A.,  N.  S.,  1159 ;  notes,  48  Am.  St.  665  and  89 
Am.  St.  314.) 

If  the  power  to  mortgage  his  ward's  estate  has  been  given 
to  a  guardian,  it  must  be  plainly  and  unequivocally  con- 
ferred, either  in  express  terms  or  by  necessary  implication 
from  powers  actually  conferred,  and  it  is  limited  to  the  pur- 
pose expressed  in  the  statute  and  must  be  exercised  in  the 
exact  manner  prescribed  therein.  (12  R.  C.  L.,  sec.  40,  p. 
1145;  Trutch  v.  Bunnell,  11  Or.  58,  50  Am.  Rep.  456,  4  Pac. 
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588;   Capen  v.   Garrison,   193  Mo.   335,   92   S.   W.   368,   5 
L.  R.  A.,  N.  S.,  838,  and  note.) 

Respondents,  in  their  answer  in  this  action,  offer  that  the 
judgment  of  partition  and  all  proceedings  in  the  action  may 
be  reopened;  that  partition  of  said  property  may  be  made 
among  the  parties  thereto,  and  that  such  property  may  be 
equitably  and  ju9tly  apportioned  among  the  parties  entitled 
to  the  same.  On  this  appeal,  counsel  for  both  parties  have 
submitted  with  their  briefs  what  purports  to  be  an  agree- 
ment between  them,  based  upon  and  in  accord  with  the  offer 
made  in  respondents'  answer.  This  agreement  between  coun- 
sel suggests  two  possible  courses  of  action  which  might  be 
taken,  either  of  which  would,  if  carried  out,  in  their  judg- 
ment result  in  an  equitable  disposition  of  th,e  whole  matter 
in  controversy.  But  we  are  of  the  opinion  that  this  does 
not  present  any  question  which  can  properly  be  determined 
on  this  appeal,  and  that  upon  the  record  before  us  the 
judgment  of  the  lower  court,  sustaining  the  demurrer  to 
the  complaint  in  this  action  and  dismissing  the  same,  must 
be  affirmed,  and  it  is  so  ordered. 

Rice,  C.  J.,  and  Budge,  McCarthy  and  Dunn,  JJ.,  concur. 
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(February  26,.  1921.) 

W.  OAKLEY  STOUT,  HELEN  M.  STOUT,  FRED  E. 
STOUT,  J.  HAROLD  STOUT,  LUCILLE  L.  STOUT', 
O.  SEQUIST,  MICHAEL  P.  RYAN,  JULIA  A.  DECOS- 
TER,  ZEULA  MENDENHAL,  HARVEY  F.  WILL- 
IAMSON, MABEL  S.  GARDNER,  ANNIE  E.  SCOTT, 
HELEN  S.  JOHNSON,  J.  BRYANT  SCOTT,  CAR- 
OLYN  W.  MANTON,  WILLIAM  A.  INGRAHAM,  and 
E.  J.  ROUSE,  Appellants,  v.  J.  W.  CUNNINGHAM, 
DENMAN  BLANCHARD  and  BLANCHARD  &  COM- 
PANY,  a  Corporation,  Respondents. 

[196   Pac  208.] 

Corporations  —  Oppicers  —  Stockholders  —  Purchase  or  Stock  by 
General  Manager — Fiduciary  Belation — Fraudui^nt  Misrepre- 
sentations—  Statute  of  Ljmitations  —  Cause  of  Action  —  Ac- 
crual OF. 

1.  An  officer  or  director  of  a  corporation,  or  a  general  man- 
ager who  is  neither  a  stockholder,  officer  nor  director,  but  merely 
an  employee  of  the  company,  does  not  sustain  a  fiduciary  rela- 
tion to  an  individual  stockholder  with  respect  to  his  stock,  and 
consequently  may  purchase  stock  from  him  with  the  same  freedom 
as  though  he  were  a  stranger,  and  in  so  doing  the  mere  failure 
to  disclose  information  as  to  the  value  of  the  stock  or  the  fact 
that  he  will  be  able  to  dispose  of  it  at  a  higher  price  will  not 
render  him  liable,  in  the  absence  of  actual  fraudulent  mis- 
representations. 

2.  In  this  case  the  defendant  Blanchard  &  Company  sent  to 
the  shareholders  of  the  Boise  power  company  a  circular  letter  in 

1.  On  duty  of  director  of  corporation  toward  one  from  whom  he 
purchases  stock,  see  note  in  L.  B.  A.  1916B,  708. 

As  to  whether  directors  of  corporation  are  under  any  obligation  to 
disclose  matters  which  may  make  shares  more  valuable,  before  pur- 
chasing shares  from  individual  stockholders,  see  note  in  4  B.  B.  O. 
792. 

2.  Liability  of  person  whose  name  appears  upon  prospectus  of  cor- 
poration as  officer  for  fraudulent  representations  therein,  see  note  in 
Ann.  Caa.  1915C,  559. 
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which  the  following  language  was  used:  "A  proposition  in  the 
nature  of  a  sale  and  merger  has  been  made  us  on  behalf  of  the 
shareholders."  This  was  followed  by  a  letter  to  the  shareholders 
from  the  City  Trust  Company,  referring  to  the  first  letter,  and 
advising  shareholders  to  send  their  shares  of  stock  to  the  latter 
company,  properly  indorsed,  to  be  by  said  trust  company  delivered 
upon  payment  being  made,  together  with  other  information  show- 
ing that  a  sale  of  such  stock  was  being  negotiated.  Beld,  suffi- 
cient notice  to  put  shareholders  upon  inquiry  as  to  who  was 
assuming  to  act  in  their  behalf  and  what  interest  he  had  in  such 
proposed  sale. 

3.     A  cause  of  action  on  the  ground  of  fraud  is  barred  under 
the  provisions  of  C.  S.,  sec.  6611,  subd.  4,  within  three  years. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.  Hon.  Charles  P.  McCarthy, 
Judge. 

Action  for  an  aecounting.  Judgment  of  dismissaL 
Affirmed, 

Wood,  DriscoU  &  Wood,  for  Appellants. 

The  particular  facts  alleged  in  the  amended  complaint 
bring  the  conduct  of  the  defendants  Cunningham  and  Blan- 
chard  within  the  following  decisions,  which  are  controlling 
in  this  case:  Steumrt  v.  Harris,  69  Kan.  498,  77  Pac.  277, 
66  L.  R.  A.  261 ;  Oliver  v.  Oliver,  118  Ga.  362,  45  S.  E.  232 ; 
Strong  v.  Bepide,  213  U.  S.  417,  53  L.  ed.  853,  and  note; 
Barhar  v,  Martin,  67  Neb.  445,  93  N.  W.  722,  cited  1  Cook, 
Corp.,  p.  900. 

The  managing  officers  of  a  corporation  are  not  only  trus- 
tees in  relation  to  the  corporate  entity  and  the  corporate 
property,  but  they  are  also  to  some  extent  and  in  many  re- 
spects trustees  of  the  corporate  stockholders.  (Stewart  v. 
Harris,  supra;  Pomeroy,  Equity  Jur.,  par.  1090;  Jackson  v. 
Ludeling,  21  Wall.  616,  22  L.  ed.  492,  see,  also,  Rose's  U.  S. 
Notes ;  Sargent  v.  Kansas  Midland  R.  Co,,  48  Kan.  672,  29 
Pac.  1063.)  In  such  cases  concealment  is  equivalent  to  mis- 
representation.    (Stewart   v.    Wyoming    Cattle   Ranch   Co., 

Idaho,  Vol.  88—80 
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128  U.  S.  383,  9  Sup.  Ct.  101,  32  L.  ed.  439,  see,  also,  Rose'g 
U.  S.  Notes;  Strong  v.  Repide,  supra,) 

Bichards  &  Haga,  for  Respondent  Cunningham. 

Actions  for  fraud  must  be  brought  within  three  years,  un- 
less the  plaintiff  alleges  and  proves  that  he  did  not  discover 
the  fraud  within  that  time,  that  he  has  exercised  due  dili- 
gence to  discover  the  facts  and  could  not  have  discovered  the 
fraud  within  the  time,  even  with  the  exercise  of  such  due 
diligence.  (C.  S.,  sec.  6611,  subd.  4j  Thayer  v,  Kansas  Loan 
cfe  Trust  Co,,  100  Fed.  901;  Wood  v.  Carpenter,  101  U.  S. 
135,  25  L.  ed.  807,  see,  also,  Rose's  U.  S.  Not^s;  Murrwy  v. 
Chicago  &  N.  W.  By.  Co,,  92  Fed.  868,  35  C.  C.  A.  62; 
Wilson  V.  Lemoyne,  204  Fed.  726,  123  C.  C.  A.  30;  Smith, 
Law  of  Fraud,  sec.  86.) 

A  knowledge  of  facts  sufficient  to  put  plaintiff  upon  in- 
quiry is  equivalent  to  a  knowledge  of  the  fraud  within  this 
section.     {WUUams  v.  Shrope,  30  Ida.  746,  168  Pac.  162.) 

An  officer  or  director  does  not  sustain  a  fiduciary  relation 
to  an  individual  stockholder  with  respect  to  his  stock,  and 
consequently  he  may  purckase  stock  from  him  with  the  same 
freedom  as  from  a  stranger,  and  in  so  doing  the  mere  failure 
to  disclose  information  as  to  the  value  of  the  stock  or  the 
fact  that  he  will  be  able  to  dispose  of  it  at  a  higher  price 
will  not  render  him  liable  in  the  absence  of  actual  fraudu- 
lent representations.  (Shaw  v.  Cole  Mfg.  Co.,  132  Tenn. 
210,  177  S.  W.  479,  L.  R.  A.  1916B,  706;  Percival  v.  Wright 
[1902],  2  Ch.  421,  4  B.  R.  C.  786;  Bacon  v.  Soule,  19  Cal. 
App.  428,  126  Pac.  384;  Haverland  v.  Lane,  89  Wash.  557, 
154  Pac.  1118;  Steinfeld  v.  Nielsen,  15  Ariz.  424,  139  Pac. 
879;  Deaderick  v.  WUson,  8  Baxt.  (Tenn.)  108;  Carpenter 
V.  Danforth,  52  Barb.  (N.  Y.)  581;  Tippecanoe  v.  Reynolds, 
44  Ind.  409,  15  Am.  Rep.  245;  Perry  v.  Pearson,  135  111. 
218,  25  N.  E.  636;  O'Neile  v.  T ernes,  32  Wash.  528,  73 
Pac.  692;  Hooker  v.  Midland  etc.  Co.,  215  111.  444,  106 
Am.  St.  170,  74  N.  E.  445 ;  Crow^l  v.  Jackson,  53  N.  J.  L. 
656,  23  Atl.  426';  Krumbhaar  v.  Griffiths,  151  Pa.  223,  25 
Atl.  64;  Haarstick  v.  Pox,  9  Utah,  110,  33  Pac.  251;  Stark 
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V.  Sovle,  126  N.  T.  628;  27  N.  E.  410;  In  re.  Liquidation  of 
Shreveport  Nat.  Bank,  118  La.  664,  43  So.  270;  Walsh  v. 
Oovlden,  130  Mich.  531.  90  N.  W.  406.) 

BUDGE,  J. — This  is  an  action  by  some  of  the  stockhold- 
ers of  the  Boise-Payette  Riyer  Electric  Power  Company,  a 
corporation,  hereinafter  called  the  Boise  power  company, 
against  James  W.  Cunningham,  Denman  Blanchard  and 
Blanchard  &  Company,  for  an  accounting  by  the  latter  for 
the  ,purchase  price  of  certain  stock  formeriy  owned  by  the 
former  in  the  Boise  power  company:  Cunningham  waa  at  the 
time  of  the  transactions  complained  of  the  resident  general 
manager  of  the  Boise  power  company  in  Boise.  Denman  Blan- 
chard was  a  stockholder  and  one  of  the  directors  of  said 
dompany.  Blanchard  &  Company,  which,  according  to  the 
allegations  of  the  amended  complaint,  was  essentially  owned 
and  dominated  by  Denman  Blanchard,  was  a  corporation 
organized  and  existing  under  the  laws  of  the  commonwealth 
of  Massachusetts,  with  its  place  of  business  in  Boston. 

The  respondent,  James  W.  Cunningham,  demurred  to  the 
amended  complaint  on  the  ground,  among  other  things,  that 
the  cause  of  action  attempted  to  be  alleged  therein  was 
barred  by  the  provisions  of  C.  S.,  sec.  6611,  subd.  4,  and 
upon  the  further  ground  that  the  facts  therein  alleged  were 
insufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  sustained,  and  appellants  refusing  to 
plead  further,  judgment  was  entered  dismissing  the  action. 
This  appeal  is  from  the  judgn^^nt. 

The  questions  presented  by  the  specifications  of  error 
involve  a  consideration  of  the  sufficiency  of  the  amended 
complaint. 

From  the  allegations  of  the  amended  complaint  it  ap- 
pears that  on  the  twenty-eighth  day  of  February,  1907, 
Cunningham  entered  into  a  contract  with  William  and  Sin- 
clair Mainland,  whereby  he  agreed  to  deliver  to  them  the 
outstanding  capital  stock  held  by  certain  stockholders  of 
the  Boise  power  company,  among  them  these  appellants. 
The  price  which  the  Mainlands  were  to  pay,  if  all  of  the 
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stock  should  be  obtained,  was  $250,000  cash  and  1,500  shares 
of  the  par  value  of  $100  each  of  the  preferred  stock  of  a 
corporation  organized  under  the  laws  of  the  state  of  Maine, 
called  the  Idaho-Oregon  Light  &  Power  Company,  or  a 
total  purchase  price  of  $400,000  in  cash  and  preferred  shares 
of  stock  in  said  above-named  company  at  their  par  value. 
The  contract  was  to  be  treated  as  fulfilled  when  seventy- 
five  per  cent  of  the  stock  should  be  delivered  to  the  Main- 
lands, in  which  event  the  sale  price  was  to  be  at  the  same 
rate,  according  to  the  proportion  of  the  stock  delivered. 
Cunningham  then  entered  into  a  contract  with  Blanchard 
&  Company,  which  latter  company  sent  out  a  circular  letter 
to  the  various  stockholders,  advising  them  what  they  could 
receive  for  their  stock  if  they  desired  to  sell.  The  City 
Trust  Company,  also  of  Boston,  was  used  by  Blanchard  & 
Company  in  conducting  the  negotiations,  and  also  sent  out 
a  letter  to  the  stockholders,  dated  May  13,  1907,  in  which 
reference  is  made  to  the  letter  of  Blanchard  &  Company 
of  date  April  30,  1907,  to  the  effect  that  the  latter  company 
was  then  in  a  position  to  complete  the  sale  of  the  stock  of 
the  Boise  power  company  in  accordance  with  the  terms  of 
their  circular  letter,  and  requesting  that  the  stock  of  the 
Boise  power  company  be  forwarded  to  them,  and  advising 
the  manner  of  indorsement  of  the  stock  certificates,  that 
the  signatures  of  the  holders  thereof  should  be  witnessed, 
and  inclosing  a  form  of  acceptance  of  the  purchase  price 
upon  the  terms  set  forth  in  the  letter  from  Blanchard  & 
Company,  together  with  a  form  of  deposit,  in  the  nature 
of  an  offer  to  sell  and  power  of  attorney  to  transfer  the 
stock  of  the  various  stockholders,  upon  payment  of  the 
purchase  price. 

As  a  result  of  these  negotiations,  the  stock  for  which 
Cunningham  was  to  receive  $250,000  and  the  preferred 
stock  in  the  Idaho-Oregon  Light  &  Power  Company  under 
his  contract  with  the  Mainlands  was  sold  by  the  various 
stockholders,  among  them  these  appellants,  who  sold  directly 
to  the  Mainlands,  with  the  exception  of  appellant  William 
A.   Ingrabam,  for  the  sum  aggregating  $200,000,  together 
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with  certain  preferred  stock  of  the  Idaho-Oregon  Light  & 
Power  Company.  The  Mainlands  paid  Cunningham  in 
addition  thereto  $50,000,  which  was  divided  in  some  pro- 
portion with  Blanehard  &  Company. 

The  transaction  was  closed  more  than  three  years  prior 
to  the  filing  of  the  complaint  on  June  26,  1911,  and  was, 
therefore,  barred  by  the  provisions  of  C.  S.,  sec.  6611, 
subd.  v4.  But  it  is  alleged  in  substance  by  appellants  that 
the  facts  which  constituted  the  fraud  upon  these  appellants 
were  not  discovered  by  them  within  the  statutory  period, 
and  that  their  right  of  action  did  not  accrue  until  the 
discovery  of  such  fraud.  ' 

Appellants  further  allege  that  they  had  no  knowledge 
or  any  information  sufficient  to  put  them  upon  inquiry  as 
to  the  character  of  Cunningham's  contract  *  with  the  Main- 
lands or  that  Cunningham  was  in  any  way  connected  with 
the  transaction  until  the  fifteenth  day  of  August,  1908,  at  which 
timie  James  C.  Stout,  the  predecessor  in  interest  of  some 
of  the  appellants,  procured  a  copy  of  the  Cunningham- 
Mainland  contract. 

The  theory  of  the  action  is  that  Cunningham,  by  virtue 
of  his  position  as  general  manager  of  the  Boise  power  com- 
pany, occupied  a  trust  or  fiduciary  relation  to  the  appel- 
lant stockholders,  and  that  the  transaction  was  a  fraud  on 
them,  and  that  they  are  entitled  to  recover  whatever  the 
accounting,  which  is  prayed  for,  shall  disclose  was  received 
by  Cunningham  in  excess  of  the  amount  actually  received 
by  the  stockholders  for  their  stock. 

Two  propositions  raised  by  the  demurrer  need  be  discussed 
in  disposing  of  this  case.  The  first  is  that  the  allegations 
of  the  complaint  do  not  disclose  or  state  a  cause  of  action 
in  fraud,  and,  second,  that  even  if  the  transaction  were 
fraudulent  it  is  barred  by  C.  S.,  sec.  6611,  subd.  4,  which 
prescribes  a  three  years'  period  of  limitations  within  which 
an  action  for  relief  on  the  ground  of  fraud  may  be  com- 
menced. 

Subd.  4  provides  that:  *'An  action  for  relief  on  the 
ground  of  fraud  •  •  •  •  The  cause  of  action  in  such  cases  not 
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to  be  deemed  to  have  accrued  until  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting  the  fraud " 

In  our  opinion  the  amended  complaint  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  It  is  a  well-settled 
rule  that  an'  officer  or  director  of  a  corporation,  much  less 
a  general  manager  who  is  neither  a  stockholder,  officer  nor 
director,  but  merely  an  employee  of  the  company,  does  not 
sustain  a  fiduciary  relation  to  an  individual  stockholder  with 
respect  to  his  stock,  and  consequently  he  may  purchase 
stock  from  him  with  the  same  freedom  as  though  he  were 
a  stranger,  and  in  so  doing  the  mere  failure  to  disclose 
information  as  to  the  value  of  the  stock  or  the  fact  that 
he  will  be  able  to  dispose  of  it  at  a  higher  price  will  not 
render  him  liable  to  the  stockholder  in  the  absence  of 
actual  fraudulent  misrepresentations.  (STiaw  v.  Cole  Mfg. 
Co,,  132  Tenn.  210,  177  S.  W.  479,  L.  R.  A.  1916B, 
706;  Percival  v.  Wright  [1902],  2  Ch.  421,  4  B.  R.  C. 
786;  Tackey  v.  McBain  [1912],  App.  Cas.  186;  Bacon  v. 
Soule,  19  Cal.  App.  428,  126  Pac.  384;  Haverland  v.  Lane, 
89  Wash.  557,  154  Pac.  1118;  Steinfeld  v.  Neilsen,  15  Ariz. 
244,  139  Pac.  879;  Deaderick  v.  Wilson,  8  Baxt.  (Tenn.; 
108;  Carpenter  v.  Danforth,  52  Barb.  (N.  Y.)  581;  Tippe- 
canoe V.  Reynolds,  44  Ind.  509,  15  Am.  Rep.  245;  Perry  v. 
Pearson,  135  111.  218,  25  N.  E.  636;  O'NeUe  v.  femes,  32 
Wash.  528,  73  Pac.  692;  Hooker  v.  Midlands  etc.  Co,,  215 
111.  444,  106  Am.  St.  170,  74  N.  E.  445;  CroweU  v.  Jackson, 
53  N.  J.  L.  656,  23  Atl.  426;  Krwmbhaar  v,  Griffiths,  151 
Pa.  223,  25  Atl.  64;  Haarstick  v.  Fox,  9  Utah,  110,  33  Pac. 
251;  affirmed,  Fox  v.  Haarstick,  156  U.  S.  674,  15  Sup.  Ct. 
456,  39  L.  ed.  576,  see,  .also,  Rose's  U.  S.  Notes;  In  re 
Liquidation  of,  etc.  Bank,  118  La.  664,  43  So.  270;  Walsh 
v.  Govlden,  130  Mich.  531,  90  N.  W.  406.) 

It  may  be  said  in  passing,  although  remotely  material 
to  this  discussion,  that  respondent  Cunningham,  as  general 
manager,  waa  not  an  executive  officer  of  the  corporation 
under  the  facts  already  stated.  {Palmer  v,  Penn.  Co,,  35 
Hun  (N.  Y.),  369,  99  N.  Y.  679;  Farmers'  Loan  &  Trust  Co. 
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V.    Warring,   20   Wis.   290;   Wheeler  Mfg,   Co.   v.  Jjawson, 
57  Wis.  400,  15  N.  W.  398.) 

But  even  if  it  should  be  said  that  a  cause  of  action 
appears  from  the  allegations  of  the  amended  complaint 
under  the  facts  disclosed  therein,  the  action,  as  we  view  it, 
is  barred  by  the  provisions  of  C.  S.,  sec.  6611,  subd.  4. 

Although  the  complaint  contains  several  allegations  to  the 
effect  that  appellants  had  no  knowledge  or  means  of  knowl- 
edge respecting  the  nature  of  the  transaction,  or  Cunning- 
ham's connection  therewith,  or  the  price  he  was  to  receive, 
prior  to  the  receipt  by  James  C.  Stout  of  the  Cunningham- 
Mainland  contract  on  August  15,  1908,  it  appears  from 
exhibit  **B"  attached  to  the  complaint,  which  is  the  cir- 
cular letter  sent  out  by  Blanchard  &  Company  to  the  stock- 
holders on  April  30,  1907,  that  they  were  apprised  of  facts 
which  were  sufficient  to  put  them  upon  notice.  The  follow- 
ing language  occurs  in  the  circular:  ^*A  proposition  in  the 
nature  of  a  sale  and  merger  has  been  made  us  on  behalf 
of  the  shareholders  of  the  Boise-Payette  River  Electrig 
Power  Company."  And  also  a  letter  sent  out  to  the  stock- 
holders of  the  Boise  power  company  by  the  City  Trust 
Company  on  May  13,  1907,  in  which  reference  is  made  to 
the  letter  of  Blanchard  &  Company  of  date  April  30,  1907, 
and  in  which  the  stockholders  are  advised  to  send  on  their 
shares  of  stock  to  the  City  Trust  Company,  properly  in- 
dorsed, and  to  be  by  said  trust  company  delivered  upon 
payment  being  made  therefor,  together  with  other  infor- 
mation which  clearly  shows  that  a  sale  of  the  stock  of  the 
Boise  power  company  was  being  negotiated. 

It  will  be  observed  upon  an  examination  of  the  amended 
complaint  that  there  is  no  averment  that  during  the  period 
over  which  the  transactions  complained  of  extended  the 
appellants  or  any  of  them  made  or  caused  to  be  made  the 
slightest  inquiry  touching  the  transaction  in  connection  with 
the  sale  of  the  stock  of  the  Boise  power  company  to  Blan- 
chard &  Company,  through  its  agent,  the  City  Trust  Com- 
pany, that  no  examination  was  made  of  the  books  of  the 
corporation,  that  no  information  was  sought  from  Cunning- 
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ham,  the  general  manager  of  the  corporation,  and  that  the 
sale  of  appellants'  stock,  with  the  exception  of  Ingraham's, 
was  made  to  the  Mainlands  direct. 

In  cases  of  this  character  where  fraud,  concealment  and 
ignorance  of  the  facts  are  relied  upon  to  suspend  the  run- 
ning of  the  statute  of  limitations,  there  must  have  been 
such  concealment  as  would  prevent  a  person  exercising  due 
diligence  from  discovering  the  facts.  What  diligence  was 
used  is  a  question  of  law  to  be  determined  by  the  court 
from  the  complaint.  Mere  conclusions  of  law  are  not  suffi- 
cient to  remove  the  bar  of  the  statute.  The  particulars  of 
the  discovery  must  be  alleged.  It  should  be  stated  when 
the  discovery  was  made,  what  it  was,  how  it  was  made,  and 
why  it  was  not  made  sooner.  The  amended  complaint  is 
silent  as  to  how  the  contract  was  obtained,  neither  are  there 
any  reasons  assigned  why  the  contract  was  not  sooner 
obtained.  In  other  words,  the  circumstances  of  the  dis- 
covery are  not  fully  stated.  The  fact  that  Cunningham 
gave  out  no  information  of  his  transactions  with  the  Main- 
lands would  not  be  sufficient,  or  the  fact  that  the  plaintiffs 
knew  nothing  of  the  transaction  between  the  Mainlands 
and  Cunningham  until  they  procured  a  copy  of  the 
contract  between  Cunningham  and  the  Mainlands,  would 
likewise  be  insufficient  to  bring  them  within  the  provisions 
of  the  statute.  The  general  rule  is  announced  in  the  case 
of  Wood  V.  CarperUer,  101  U.  S.  135,  25  L.  ed.  807 : 

**In  cases  of  this  character  the  plaintiff  is  held  to  stringent 
rules  of  pleading  .  .  .  .  ,  and  especially  must  there  be  dis- 
tinct averments  as  to  the  time  when  the  fraud,  mistake, 
concealment  or  misrepresentation  was  discovered,  and  what 
the  discovery  is,  so  that  the  court  may  clearly  see  whether 
by  ordinary  diligence  the .  discovery  might  not  have  been 
before  made.  This  is  necessary  to  enable  the  defendant  to 
meet  the  fraud  and  the  time  of  its  discovery.  A  general 
allegation  of  ignorance  at  one  time  and  knowledge  at  another 
are  of  no  effect.  If  the  plaintiff  made  any  particular  dis- 
covery it  should  be  stated  when  it  was  made,  what  it  was, 
how  it  was  made,  and  why  it  was  not  made  sooner," 
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In  the  case  of  Buckner  v,  Calcote,  28  Miss.  432,  and 
Nudd  V.  Hamblin,  8  Allen  (Mass.),  130,  it  is  held  that:  ' 

*'A  party  seeking  to  avoid  the  bar  of  the  statute  on  account 
of  fraud  must  aver  ....  that  he  used  due  diligence  to 
detect  it  and  if  he  had  the  means  of  discovery  in  his  power, 
he  will  be  held  to  have  known  it." 

The  fraud,  if  any  existed,  was  brought  home  to  appel- 
lants on  April  30,  1907,  and  on  May  13,  1907.  Knowledge 
of  such  facts  as  were  communicated  to  appellants  was  of 
such  a  character  as  to  put  them  upon  inquiry,  and  is  equiva- 
lent to  knowledge  of  the  fraud,  which  being  true,  as  ap- 
pears from  the  facts  alleged  in  the  amended  complaint, 
the  statute  of  limitations  barred  their  right  of  recovery 
and  the  action  of  the  trial  court  in  sustaining  the  demurrer 
was  proper.  The  judgment  is  aflSrmed,  with  costs  to  re- 
spondent Cunningham. 

Rice,  C.  J.,  and  Lee,  J.,  concur. 

Dunn,  J.,  concurs  in  the  conclusion, reached, 

McCarthy,  J.,  being  disqualified,  did  not  sit  at  the  hearing 
and  took  no  part  in  the  opinion. 


(Pebruary  26,  1921.) 

STATE,    Respondent,    v.    PERMIN    SUBISARETTA, 

Appellant. 

[196  Pac.   625.] 

Motion  foe  New  Teial  —  Exception  —  Failitbe  to  Take  —  Bill  of 
Exceptions — Dismissal. 

I  1.    Where  an  exception  is  not  taken  and  saved  at  the  time  an 

order  overruling  a  motion  for  a  new  trial  is, made,  or  if  the  objec- 
tion to  the  order  is  not  properly  presented  in  the  record  bj  bill 
of  exceptions,  the  objections  are  waived^  and  will  not  be  consid- 
ered on  appeal. 
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APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Boise  County.  Hon.  Charles  P.  McCarthy, 
Judge. 

From  a  judgment  of  conviction  for  herding  and  grazing 
sheep  on  a  cattle  range  previously  occupied  by  cattle,  and 
from  an  order  overruling  a  motion  for  new  trial,  defendant 
appeals.    Dismissed. 

Roy  L.  Black,  Attorney  General,  and  J.  L.  Boone,  Assist- 
ant, for  Respondent. 

Where  an  exception  is  not  taken  and  saved  at  the  time  an 
order  overruling  a  motion  for  new  trial  is  made,  or  if  the 
objection  to  the  order  is  not  properly  presented  in  the 
record  by  bill  of  exceptions,  the  objections  are  waived,  and 
will  not  be  considered  by  the  supreme  court  on  appeal. 
(Sees.  9007,  9008,9010,  9013,  C.  S,;  State  v.Maguire,  31  Ida. 
24,  169  Pac.  175;  State  v,  Ray,  32  Ida.  363,  182  Pac.  85.) 

Application  for  new  trial  must  be  made  within  ten  days 
after  verdict,  or  within  ten  days  after  expiration  of  period 
set  by  the  court,  extending  time  for  making  application. 
(Sec.  9018,  C.  S.) 

Claude  W.  Gibson,  for  Appellant. 

The  supreme  court  **may"  dismisi^  the  appeal  if  irregular 
in  any  substantial  particular,  but  not  otherwise,  on  five  days' 
notice.     (Sec.  9078,  C.  S.) 

The  court  **must"  give  judgment  **  without  regard  to 
technical  errors  or  defects,  or  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties."  (Sec.  9084, 
C.  S.)  The  supreme  court  may  review  the  evidence  to 
determine  whether  the  verdict  is  contrary  to  the  evidence, 
where  the  transcript  of  the  evidence  (reporter's  transcript) 
appears  in  the  record,  in  an  appeal  from  the  order,  as  im- 
plied in  sec.  9068,  C.  S.,  and  as  held  by  a  number  of 
decisions  of  this  court. 
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Sec.  9013,  C.  S.,  says  *'in  lieu  of  bill  of  exceptions,"  and 
that  means  no  bill  of  exceptions  need  be  drawn  or  made; 
if  none  need  be  made,  then  the  exceptions  need  not  be  made 
to  the  order,  for  the  reason  that  all  questions  appearing  in 
the  transcript  may  be  reviewed,  even  though  a  motion  for  a 
new  trial  does  intervene. 

The  matters  referred  to  in  sec.  9008,  C.  S.,  may  be  re- 
viewed through  the  means  of  the  new  procedure  method 
without  reference  to  taking  exceptions  at  all.  The  transcript 
is  ''deemed"  sufficient.  It  ** shall  have  the  force  and  effect 
of  a  bill  of  exceptions." 

BUDGE,  J.— On  April  17,  1916,  appellant  was  charged 
in  the  justice's  court  of  Horseshoe  Bend  precinct,  with  wil- 
fully, unlawfully,  knowingly  and  intentionally  herding,  graz- 
ing and  pasturing  sheep  in  his  charge  on  public  domain 
occupied  as  a  cattle  range,  and  usually  occupied  by  one  George 
Cartwright,  a  cattle-grower,  as  a  spring,  summer  and  winter 
range  for  cattle. 

Prom  a  judgment  of  conviction  in  the  justice's  court,  ap- 
pellant appealed  to  the  district  court  of  the  third  judicial 
district,  on  April  27,  1916,  where,  upon  a  trial  de  novo, 
he  was  again  convicted  and  sentenced  on  October  26,  1916, 
to  pay  a  fine  and  costs.  Appellant  filed  a  notice  of  motion 
and  ai  application  for  a  new  trial  on  December  12,  1916. 
The  motion  for  new  trial  was  overruled  on  July  30,  1917. 
On  August  22,  1917,  an  appeal  was  taken  both  from  the 
judgment  and  from  the  order  denying  the  motion  for  new 
trial. 

Respondent  moved  to  dismiss  the  appeal  from  the  judg- 
ment, and  it  was  conceded  upon  oral  argument  that  the 
appeal  from  the  judgment  must  be  dismissed,  for  the 
reason  that  it  was  not  taken  within  the  time  limited  by 
C.  S.,  sec.  9070. 

The  record  does  not  show  that  an  exception  was  taken 
to  the  order  of  the  court  overruling  appellant's  motion  for 
new  trial,  and  no  exception  was  saved  or  settled  in  a  bill 
of  exceptions,  for  which  reasons  respondent  moved  to  strike 
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from  the  files  the  purported  transcript  on  appeal  from  said 
order  and  to  dismiss  the  appeal  therefrom. 

Where  an  exception  is  not  taken  and  saved  at  the  time 
an  order  overruling  a  motion  for  a  new  trial  is  made,  or 
if  the  objection  to  the  order  is  not  properly  presented  in  the 
record  by  bill  of  exceptions,  the  objection  is  waived,  and 
will  not  be  considered  on  appeal.  (C.  S.,  sees.  9008,  9010; 
State  V.  Smith,  4  Ida.  733,  44  Pac.  554;  State  v.  Smith,  5 
Ida.  291,  48  Pac.  1060;  State  v.  Magmre,  31  Ida.  24,  169 
Pac'  175;  State  v.  Parks,  31  Ida.  694,  175  Pac.  813;  Staie 
V.  Crawford,  32  Ida.  165,  169  Pac.  511;  Staie  v.  Ray,  32 
Ida.  363,  182  Pac.  85;  State  v.  Mushrcnu,  32  Ida.  562,  185 
Pac.  1075.) 

The  motion  to  dismiss  the  appeal  from  the  order  denying 
appellant's  motion  for  a  new  trial  is  sustained. 

Rice,  C.  J.,  and  Dunn  and  Lee,  JJ.,  concur. 

McCarthy,  J.,  being  disqualified,  did  not  sit  at  the  hearing 
and  took  no  part  in  the  opinion. 


(February  26,  1921.) 

LACLEDE   HIGHWAY  DISTRICT,   Appellant,   v.   BON- 
NER  COUNTY,  IDAHO,  Respondent. 

[196   Pac.   196.] 

HiQHWAT  Districts  —  CJounties  —  Constitutional  Law  —  Statutory 

CONSTBUCTION — COUNTY    FINANCES — APPORTIONMENT   OT   FuNDS. 

1.  Under  the  provisions  of  art.  7,  sec.  15,  of  tlie  constitution, 
and  C.  S.J  see.  3219,  moneys  in  the  county  treasury  at  the  end  of 
the  county  fiscal  year  are  to  be  transferred  to  the  warrant  re- 
demption fund  by  resolution  of  the  board  of  county  commissionerB 
only  when  they  are  not  needed  in  the  payment  of  current  ezpenaet 
for  the  purposes  or  funds  for  which  they  were .  collected. 
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2.  The  detenniDation  as  to  whether  moneys  remaining  in  the 
eounty  treasury  at  the  end  of  the  fiscal  year  shall  be  deemed 
needed  for  current  expenses,  for  the  purposes  or  funds  for  which 
they  were  collected,  or  whether  they  shall  be  transferred  to  the 
warrant  redemption  fund,  rests  in  the  discretion  of  the  board  of 
county   eonmiissioners. 

3.  The  purpose  of  art.  T,  see.  15  of  the  constitution  is  to  put 
county  finances  on  a  cash  basis,  and  the  legislature  is  without 
authority  to  direct  the  transfer  of  moneys*  to  the  warrant  redemp- 
tion, fund  out  of  any  fund  at  the  end  of  the  fiscal  year,  so  long 
as  such  moneys  are  needed  in  such  fund  to  meet  the  expenses 
chargeable  thereto,  in  order  that  the  fund  may  be  kept  on  a  cash 
basis;  and  only  the  surplus  above  the  amount  needed  for  current 
expenses  may  properly  be  transferred  to  the  warrant  redemption 
fund  to  take  up  outstanding  unpaid  warrants  drawn  upon  other 
funds. 

4.  Under  the  provisions  of  C.  8.,  sees.  1524  and  1529,  a  high- 
way district  is  not  entitled  to  have  apportioned  to  it  any  part  of 
such  funds  as  are  necessary  to  satisfy  liabilities  which  the  county 
has  incurred  prior  to  the  organization  of  such  highway  district 
and  which  are  properly  chargeable  to  such  funds. 

6.  Under  the  provisions  of  C.  S.,  sec.  1529,  which  provides  tor 
the  apportionment  of  county  road  and  bridge  fund  levies  made 
after  the  organization  of  a  highway  district,  the  percentages 
specified  are  to  be  paid  respectively  to  the  county  and,  district 
immediately  upon  collection  by  the  proper  officers,  and  the  board 
of  county  commissioners  is  without  lawful  authority  to  apportion 
the  same. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Bonner  County.  Hon.  John  M.  Flynn,  Pre- 
siding Judge. 

Appeal  from  an  order  of  the  board  of  county  commis- 
sioners of  Bonner  couilty  disallowing  a  claim  of  Laclede 
highway  district  for  its  proportionate  share  of  the  road  and 
bridge  fund.  Judgment  for  defendant.  Reversed  and  re- 
manded. 

3.  On  right  of  state  to  authorize  or  direct  diversion  of  county 
funds  to  purpose  other  than  that  for  which  they  were  collected,  see 
note  in  Ifc  B.  A.  1915D,  274. 
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G.  H.  Martin,  for  Appellant. 

Under  the  provisions  of  C.  S.,  sec.  9444,  the  statutes  of 
this  state  must  be  liberally  construed,  to  eflFect  their  evident 
purpose  and  harmonize  their  various  provisions.  {Larrikin 
V.  Sterling,  1  Ida.  92.) 

And  so  as  to  give  effect  to  each  and  every  part  thereof, 
if  possible.     (People  v.  Hunt,  1  Ida.  433.) 

Statutes  that  pertain  to  the  same  subject  matter  should  be 
construed  together.  (Noble  v,  Bragaw,  12  Ida.  265,  85 
Pac.  903.) 

The  board  had  no  right  to  deplete  the  funds,  to  a  part 
of  which  the  district  was  entitled,  by  the  allowance  and 
payment  of  claims  which  could  not  lawfully  be  payable  out 
of  the  revenues  derived  from  the  1917  levy.  (Smith  v. 
Broderick,  107  Cal.  644,  48  Am.  St.  167,  40  Pac.  1033; 
ArtJmr  v.  City  of  Petaluma,  175  Cal.  216,  165  Pac.  698.) 

Peter  Johnson  and  Herman  H.  Taylor,  for  Respondent. 

The  taxes  in  controversy,  collected  on  and  after  the  second 
Monday  of  April,  1918,  must  be  paid  into  the  county  treas- 
ury and  apportioned  to  the  county  warrant  redemption  fund, 
and  the  district  has  no  right  to  any  share  in  that.  (Const., 
sees.  15,  16,  art.  7;  C.  S.,  sees.  3211,  3217,  3219;  Peavy  v. 
McCombs,  26  Ida.  143,  140  Pac.  965.) 

These  taxes  would  not  thereafter  come  into  such  county 
road  and  bridge  funds  under  C.  S.,  sec.  1524. 

BUDGE,  J. — The  appellant  highway  district  was  organized 
June  1,  1918.  Thereafter  the  district  sought  to  have  the 
board  of  county  commissioners  of  Bonner  county,  in  which 
the  district  is  situated,  apportion  to  it  moneys  raised  by 
the  county  road  and  bridge  fund  levies  under  the  provisions 
of  C.  S.,  sec.  1524,  and  an  apportionment  was  made.  An 
appeal  was  taken  from  the  order  of  the  county  commissioners 
making  the  apportionment  to  the  district  court.  The  entire 
matter  was  thereupon  submitted  de  novo  to  the  district 
court  upon  certain  stipulated  facts  and  other  evidence  ad- 
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duced  bearing  upon  the  respective  rights  of  the  district 
and  the  county  in  the  road  and  bridge  fund  levies  not  only 
for  1917  but  for  1918.  Findings  of  fact  and  conclusions 
of  law  were  filed  and  a  judgment  entered  decreeing  the 
Tights  of  the  county  and  the  district  in  the  moneys  raised 
by  the  respective  levies.     This  appeal  is  from  the  judgment. 

There  is  no  material  dispute  as  to  the  facts,  and  the  only 
serious  questions  presented  for  our  consideration  are  ques- 
tions of  law  involving  the  interpretation  and  construction 
to  be  placed  upon  C.  S.,  sees.  1524  and  1529,  the  former 
section  providing  a  rule  of  apportionment  of  levies  made 
for  road  and  bridge  purposes  by  the  county  prior  to  the 
organization  of  a  highway  district,  and  the  latter  section 
providing  a  rule  of  apportionment  as  to  levies  made  after  the 
organization  of  a  highway  district. 

In  order  to  interpret  the "  foregoing  sections,  it  will  ,  be 
necessary  to  contrue  and  apply  certain  other  sections  not 
only  of  the  compiled  statutes,  but  of  the  constitution  of  this 
state,  relating  to  revenue  and  taxation.  It  should  be  noted 
at  the  outset  that  while  art.  7,  sec.  1,  of  the  constitution 
fixes  the  beginning  of  the  fiscal  year  as  the  second  Monday 
of  January  unless  otherwise  provided  by  law,  the  legislature 
has  fixed  the  fiscal  year  for  the  conduct  of  county  business 
to  begin  on  the  second  Monday  of  April  of  each  year.  (C.  S., 
sees.  3217,  3219;  Peatry  v.  McCcmis,  26  Ida.  143,  140  Pac. 
965.) 

The  first  error  into  which  the  trial  court  fell  consisted  in 
holding  that  all  money  in  the  county  treasury  at  the  end  of 
the  fiscal  year  and  all  moneys  thereafter  collected  on  the 
levy  for  the  preceding  year  pass  by  operation  of  law  into 
the  warrant  redemption  fund.  The  constitutional  provision, 
art.  7,  sec.  15,  is: 

"  .  .  .  .  All  moneys  in  the  county  treasury  at  the  end  of 
each  fiscal  year,  not  needed  for  current  expenses,  shall  be 
transferred  to  such  redemption  fund." 

Clearly,  this  provision  implies  that  any  moneys  needed  for 
current  expenses  do  not  necessarily,  and  by  operation  of 
law,  have  to  be  placed  in  the  warrant  redemption  fund. 
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The  sections  of  the  Compiled  Statutes  which  the  legich 
lature  has  enacted  to  carry  into  effect  the  foregoing  pro- 
vision of  the  constitution  are  as  follows: 

''3219.  Warrant  redemption  fund:  Apportionment  from 
other  funds.  All  taxes  levied  in  any  year  for  the  county 
current  expense  fund,  county  road  fund  and  county  bridge 
fund  and  collected  on  or  after  the  second  Monday  of  April 
in  the  succeeding  year  and  any  tax  levied  for  any  purpose 
and  which  is  no  longer  needed  for  such  purpose  when  col- 
lected must  be  paid  into  the  county  treasury  and  appor- 
tioned to  the  county  warrant  redemption  fund,  except  as 
otherwise  provided  by  law.  All  money  in  the  county  treas- 
ury on  the  second  Monday  of  April  to  the  credit  of  the  county 
current  expense  fund,  county  road  fund,  county  bridge  fund 
or  any  other  fund  which  is  no  longer  needed  must  be  trans- 
ferred to  the  county  warrant  redemption  fund  upon  the  books 
of  the  county  auditor  and  county  treasurer  by  resolution  of 
the  board  of  .county  commissioners  entered  upon  the  records 
of  the  proceedings." 

"3220.  Manner  of  transferring  county  funds.  No  trans- 
fer of  money  from  one  county  fund  to  another  county  fund 
ttiust  be  made  upon  the  books  of  the  county  auditor  and 
county  treasurer  unless  the  same  is  authorized  and  so  ordered 
by  resolution  of  the  board  of  county  commissioners  entered 
upon  the  records  of  its  proceedings  and  certified  copies  of 
such  resolution  filed  in  the  office  of  the  county  auditor  and 
county  treasurer." 

It  will  be  observed  that  sec.  3219,  supra,  contemplates  that 
the  money  which  is  not  needed  for  the  purposes  for  which 
it  was  collected  is  to  be  transferred  to  the  warrant  redemp- 
tion fund  by  resolution  of  the  board  of  county  commis- 
sioners. Necessarily  the  duty  of  ascertaining  what  money 
in  the  treasury  at  the  end  of  the  fiscal  year  or  thereafter 
collected  out  of  the  levy  of  the  preceding  year  is  needed 
must  devolve  upon  someone,  and  by  this  section  the  legis- 
lature has  committed  that  duty  to  the  discretion  of  the  board 
of  county  commissioners.  If  any  doubt  upon  this  point 
arises  by  reason  of  certain  ambiguities  in  sec.  3219,  it  has 
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been  eliminated  by  the  provisions  of  sec.  3220  that  no  transfer 
of  the  moneys  must  be  made  unless  authorized  and  ordered 
by  resolution  of  the  board. 

The  only  levy  in  this  ease  which  the  provisions  we  have 
been  discussing  could  affect  is  the  1917  levy,  and  as  to  that 
the  board  of  county  commissioners  passed  no  resolution 
transferring  any  of  the  moneys  to  the  warrant  redemption 
fund.  Viewing  this  situation  in  the  light  of  the  rule  that 
the  presumption  is  that  public  officers  have  done  their  duty 
according  to  law,  the  legitimate  inference  is  that  the  board 
of  county  commissioners  of  Bonner  county  reached  the 
conclusion  that  there  was  no  money  in  the  county  treasury 
which  was  no  longer  needed,  and  therefore  none  which  they 
were  required  to  transfer  to  the  warrant  redemption  fund. 

Again,  the  sole  purpose  of  art.  7,  sec.  15,  of  the  constitu- 
tion is  to  put  the  business  of  the  county  on  a  cash  basis. 
Keeping  this  dominant  thought  in  mind,  it  is  a  reasonable 
interpretation  to  place  upon  that  portion  of  the  latter  sec- 
tion above  quoted  that  the  legislature  is  without  authority 
to  authorize  or  direct  the  transfer  of  moneys  out  of  any 
fund  so  long  as  needed  in  th^tt  fund  to  meet  the  expenses 
chargeable  thereto,  to  the  warrant  redemption  fund.  The 
manifest  purpose  of  the  constitutional  provision  is  to  re- 
quire moneys  to  be  kept  in  the  fund  for  which  they  were 
levied  so  long  as  needed  for  the  current  expenses  chargeable 
to  the  fund,  to  the  end  that  that  fund  should  be  kept  on  a 
cash  basis  and  that  the  surplus,  if  any,  over  and  above  the 
amount  needed  for  current  expenses  should  be  transferred 
to  the  warrant  redemption  fund  to  take  up  outstanding 
unpaid  warrants  drawn  upon  other  funds  in  order  that  they 
should  be  pulled  up  onto  a  cash  basis. 

With  these  general  principles  in  mind,  a  rational  interpre- 
tation of  C.  S.,  sees.  1524  and  1529,  is  attended  with  little 
difficulty.  Whether  the  provisions  of  sec.  1524  could  have 
any  application  to  any  moneys  actually  transferred  to  the 
warrant  redemption  fund,  we  need  not  co(nsider,  for,  as 
already  noticed,  no  such  transfer  of  any  of  the  moneys 
arising  from  the  1917  levy  was  made.    The  statute  directs 
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that  within  ten  days  after  the  organization  of  the  highway 
board  the  board  of  county  commissioners  shall  cause  to  be 
paid  over  to  its  treasurer  the  proper  share  of  the  district 
in  the  road  and  bridge  funds.  In  order  to  ascertain  such 
share  the  statute  directs  that  from  the  total  amount  of  the 
road  and  bridge  funds  consisting  of  the  balance,  if  any,  on 
hand  at  the  beginning  of  the  current  calendar  year,  i.  e., 
the  year  in  which  the  district  is  organized,  augmented  by 
the  amount  of  whatever  taxes  may  have  been  thereafter 
collected,  i.  e.,  after  the  beginning  of  the  current  calendar 
year,  and  paid  into  such  road  and  bridge  funds,  there  shall 
be  deducted  the  amount  of  any  payments  made  from  such 
funds  since  that  date,  and  also  an^  amount  needed  to  make 
good  any  deficiency  in  such  funds  that  may  have  existed 
at  that  date.  The  resulting  amount  is,  for  the  purpose  of 
computation  only,  designated  the  net  road  and  bridge  fund. 
The  district's  contribution  thereto  is  an  amount  which  bears 
thereto  the  same  ratio  that,  the  amount  of  the  road  and 
bridge  property  taxes  levied  by  the  county ,  within  such 
district  in  the  preceding  year  (less  twenty-five  per  cent  of 
the  road  fund  levy  within  any  included  municipalities), 
bears  to  the  total  amount  of  road  and  bridge  property  taxes 
levied  in  the  county  in  such  preceding  year.  The  proper 
share  of  the  district  is  ninety-five  per  cent  of  such  contribu- 
tion to  the  net  road  and  bridge  fund.  All  moneys  there- 
after coming  into  such  county  road  and  bridge  fund  by 
reason  of  county  levies  made  prior  to  the  organization  of 
the  highway  district  but  which  may  not  at  the  time  of  such 
organization  have  been  collected  by  the  county,  shall,  as 
fast  as  collected,  be  accounted  for  and  apportioned  in  the 
same  manner.  But  the  board  of  county  commissioners  is 
authorized  by  the  section,  pending  final  adjustment  and 
pajmaents  of  the  amounts  provided  for,  to  retain  such  pro- 
portion of  said  funds  as  shall  be  required  to  meet  outstand- 
ing warrants  lawfully  issued  against  the  same  prior  to  the 
organization  of  such  highway  district,  and  outstanding  in- 
debtedness of  the  county  lawfully  contracted  prior  to  the 
organization  of  the  district  and  lawfully  chargeable  and  pay- 
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able  out  of  such  funds.  In  other  words,  the  district  is  not 
to  participate  in  any  of  so  much  of  the  funds  as  shall  be 
necessary  to  satisfy  any  liabilities  which  the  county  has 
incurred  prior  to  its  organization,  chargeable  .thereto.  By 
so  providing,  the  legislature  has  clearly  sought  to  keep  within 
the  constitutional  inhibition  requiring  needed  funds  to  be 
kept  in  the  county  treasury  in  the  fund  for  which  levied. 
No  reason  is  apparent  to  our  minds  for  holding  that  the 
district  was  not  entitled  to  participate  in  the  balance  of  the 
road  and  bridge  funds  accruing  from  the  1917  levy  accord- 
ing to  the  apportionment  provided  for  in  this  section. 

As  to  sec.  1529,  which  provides  for  the  apportionment  of 
county  road  and  bridge  fund  levies  made  after  the  organiza- 
tion of  the  district,  there  is  no  occasion  for  any  confusion 
whatever,  for  as  to  those  sums  the  percentages  specified  in 
the  section  are  paid  respectively  to  the  county  and  district 
immediately  upon  collection  by  the  proper  oflScers,  and  with 
this  apportionment  the  county  commissioners  havie  nothing  to 
do.  Any  attempted  apportionment  of  the  road  and  bridge 
funds  accruing  from  any  levy  made  subsequent  to  the  or- 
ganization of  the  district  by  the  board  of  county  commis- 
sioners is  without  lawful  authority,  and  in  so  far  aft  the 
board  of  county  commissioners  of  respondent  county  have 
attempted  to  deal  with  the  road  and  bridge  fund  levy  of 
1918,  their  acts  were  wholly  void  and  inoperative. 

As  already  observed,  there  is  no  material  dispute  between 
the  parties  as  to  the  facts.  The  judgment  is  reversed  and 
the  case  is  remanded,  with  instructions  to  file  conclusions  of 
law  and  enter  a  judgment  in  conformity  with  the  views 
herein  expressed.    Costs  are  awarded  to  appellant. 

McCarthy,  Dunn  and  Lee,  JJ.,  concur. 

RICE,  C.  J.,  Dissenting. — The  accounting  in  this  case  is 
governed  by  C.  S.,  sees.  1524  and  1530.  C.  S.,  sec.  1529, 
is  not  involved. 

Section  1524  provides  for  computation  of  the  amount  due 
the  district,  if  any,  at  the  time  of  its  organization,  fr(5m 
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taxes  collected  prior  thereto.  This  computation  is  hased 
upon  the  balance  of  the  road  and  bridge  funds  on  hand, 
if  any,  at  the  beginning  of  the  calendar  year,  augmented  by 
the  amount  of  whatever  taxes  may  have  been  collected  and 
paid  into  such  funds  after  the  beginning  of  the  year  and 
before  the  organization  of  the  district,  after  deducting  pay- 
ments made  therefrom.  I  am  of  the  opinion  that  the  dis- 
trict court  committed  no  error  in  connection  with  this  por- 
tion of  the  computation. 

C.  S.,  sec.  3219,  quoted  in  the  majority  opinion,  is  material 
in  this  case  only  for  the  reason  that  certain  sums  of  money 
were  collected  between  the  second  Monday  of  April,  and  the 
first  day  of  June,  1918,  the  date  upon  which  the  district 
was  organized,  on  account  of  the  1917  levy  for  the  road 
and  bridge  funds  of  the  county.  Under  section  1524,  only 
the  money  in  the  road  and  bridge  funds  of  the  district  enters 
into  the  computation  of  the  amount  due  the  district  at  the 
tin)e  of  its  organization. 

The  question  is  whether  taxes  collected  between  the  second 
Monday  of  April  and  the  first  of  June  were  legally  in  the 
road  and  bridge  funds,  or  should  have  been  apportioned  to 
the  warrant  redemption  fund.  The  language  of  section  3219 
is  perfectly  clear  and  explicit.  It  directs  the  county  auditor 
to  apportion  to  the  warrant  redemption  fund  all  taxes  levied 
in  any  year  for  the  county  current  expense  fund,  county 
road  fund  and  county  bridge  fund  and  collected  on  or  after 
the  second  Monday  of  April  of  the  succeeding  year,  and  also 
any  tax  levied  for  any  purpose  and  which  is  no  longer  needed 
for  such  purpose,  except  as  otherwise  provided  by  law.  The 
exception  is  found  in  C.  S.,  sec.  1340.  This  exception  is  not 
operative  until  after  the  organization  of  the  highway  district 
as  a  separate  taxing  district  within  the  county.  Therefore, 
under  the  law  the  taxes  collected  between  the  second  Mon- 
day of  April  and  the  date  of  the  organization  of  the  district 
should  have  been  apportioned  into  the  warrant  redemption 
fund  and  could  not  enter  into  the  computation  of  the 
amount  due  the  district  at  the  date  of  its  organization. 
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In  view  of  the  construction  placed  upon  section  3219  by 
the  majority  opinion,  it  should  be  noted  that  an  apportion- 
ment of  taxes  is  an  entirely  different  thing  from  a  transfer 
from  one  fund  to  another.  A  statutory  command  to  ap- 
portion is  directed  to  the  county  auditor,  while  a  statutory 
command  to  transfer  is  ^directed  to  the  county  commissioners. 
The  legislature  used  the  two  words  in  the  section  correctly  and 
advisedly.  The  direction  with  reference  to  the  transfer  of 
funds  relates  only  to  money  in  the  county  treasury  on  the 
second  Monday  of  April  to  the  credit  of  the  county  current 
expehse  fund,  county  road  fund  and  county  bridge  fund, 
and  to  any  other  fund  which  is  no  longer  needed.  In  order 
to  be  in  the  county  treasury  on  that  date,  it  must  have 
been  collected  prior  thereto.  It  can  have  no  reference  to 
taxes  collected  thereafteip. 

In  the  majority  opinion  it  is  stated  that  '*It  will  be  ob- 
served that  section  3219,  supra,  contemplates  that  the  money 
which  is  not  needed  for  the  purposes  for  which  it  was  col- 
lected is  to  be  transferred  to  the  warrant  redemption  fund 
by  resolution  of  the  board  of  county  commissioners."  The 
language  of  the  statute,  however,  is  *'and  any  tax  levied 
for  any  ^purpose  and  which  is  no  longer  needed  for  such 
purpose" —  the  singular  of  the  word  ** purpose"  being  used 
and  not  the  plural  "purposes."  The  other  clause  of  the 
section  to  which  reference  is  made  in  the  above  quotation 
from  the  majority  opinion  is  as  follows:  **or  any  other  fund 
which  is  no  longer  needed."  It  requires  a  strained  con- 
struction of  the  language  to  cause  the  word  "needed"  in 
either  place  where  used  in  section  3219  to  refer  to  the 
current  expense  fund,  the  road  fund  or  the  bridge  fund. 
It  clearly  refers  only  to  any  other  fund  which  may  have 
been  provided  for  by  a  previous  tax  levy. 

The  construction  placed  on  section  3219  results  in  its 
nullification.  The  record  in  this  case  discloses  that  after 
the  second  Monday  of  April,  1918,  taxes  were  collected  by 
Bonner  county  on  account  of  the  1917  road  and  bridge 
levies  in  the  sum  of  $22,726.78.  According  to  the  stipulated 
facts,  as  shown  by  the  record,  the  entire  indebtedness  which 
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could  by  any  possibility  be  chargeable  against  this  fund 
amounted  to  $9,213.88,  leaving  a  balance  of  $13,512.90, 
against  which  no  possible  claims  were  outstanding.  Yet  the 
majority  opinion  announces,  ''Viewing  this  situation  in  the 
light  of  the  rule  that  the  presumption  is  that  public  oflScers 
have  done  their  duty  according  to  law,  the  legitimate  in- 
ference is  that  the  board  of  county  commissioners  of  Bon- 
ner County  reached  the  conclusion  that  there  was  no  money 
in  the  county  treasury  which  was  no  longer  needed,  and 
therefore  none  which  they  were  required  to  transfer  to  the 
warrant  redemption  fund."  Thus,  the  legislative  command 
becomes  a  nullity  in  the  presence  of  the  board  of  county 
commissioners.  If  the  sentence  from  art.  7,  sec.  15,  of  the 
constitution,  quoted  in  the  principal  opinion,  is  given  any 
force,  the  constitution  too  must  yield  to  the  discretion  of 
a  county  board. 

It  has  been  correctly  held  that  art.  7,  see.  15,  of  the  con- 
stitution is  not  self-executing.  But  even  if  the  sentence 
quoted  in  the  majority  opinion  to  the  effect  that  all  moneys 
in  the  county  treasury  at  the  end  of  each  fiscal  year,  not 
needed  for  current  expenses,  shall  be  transferred  to  said 
redemption  fund,  be  held  to  be  self-executing,  it  contains 
no  lijnitation,  direct  or  indirect,  upon  the  power  of  the  legis- 
lature to  authorize  or  require  the  transfer  of  any  other 
moneys  to  the  wan-ant  redemption  fund.  The  constitution 
does  not  assume  to  place  limitations  upon  the  methods  or 
means  which  shall  be  provided  by  the  legislature  for  caus- 
ing the  business  of  the  several  counties  to  be  conducted  on 
a  cash  basis,  and  I  do  not  think  the  court  should  do  so. 
There  can  be  no  constitutional  objection  to  a  statute  re- 
quiring transfer  of  any  fund  to  the  warrant  redemption 
fund  at  any  time,  and  providing  that  outstanding  warrants 
shall  be  paid   therefrom. 

Neither  can  I  concur  in  the  statement  contained  in  the 
majority  opinion  that  the  legislature  has  fixed  the  fiscal 
year  for  the  conduct'  of  county  business  to  begin  on  the 
second  Monday  of  April  of  each  year.  If  the  legislature  in- 
tended to  change  the  date  of  the  fiscal  year,  it  has  refrained 
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from  giving  expression  to  such  intention.  C.  S.,  sees.  3217 
and  3219,  do  not  Inake  any  reference  to  or  in  any  way 
involve  the  question  of  when  the  fiscal  year  begins,  and  I  am 
unable  to  find  any  expression  in  the  opinion  in  the  case  of 
Peavy  v.  McCombs,  26  Ida.  143,  140  Pac.  965,  to  the  effect 
that  the  beginning  of  the  fiscal  year  had  been  changed  to  the 
second  Monday  of  April.  Neither  does  C.  S.,  sec.  3628,  in- 
dicate an  intention  to  change  the  fiscal  year.  On  the  con- 
trary, this  section  conforms  naturally  to  the  fiscal  year  be- 
ginning with  the  second  Monday  of  January.  I  think 
the  entire  revenue  law,  when  considered  as  a  whole,  shows 
that  there  has  been  no  intention  to  change  the  date  from 
that  fixed  by  the  constitution.  (See  C.  S.,  sees.  3097,  3098, 
3134,  3147,  3266,  3268,  3270,  3277,  3278,  3279,  and  related 
sections.)  Chapter  8  of  the  Session  Laws  passed  by  the 
Extraordinary  Session  of  the  legislature  in  1912  contained 
the  only  expression  which  has  ever  been  given  by  the 
legislature  indicating  a  change  of  the  beginning  of  the 
fiscal  year.  This  law  was  repealed  by  the  act  of  March  13, 
1913,  which  contains  the  body  of  our  present  revenue  law. 

By  stipulation  of  counsel,  it  is  agreed  that  the  court  should 
extend  the  accounting  so  as  to  include  all  taxes  collected 
prior  to  the  thirty-first  day  of  January,  1919.  The  appor- 
tionment of  taxes  collected  by  the  county  upon  a  levy  made 
after  the  organization  of  a  district,  and  for  the  fiscal  year 
in  which  it  is  organized,  is  governed  by  C.  S.,  sea  1530. 
It  appears  from  the  record  that  in  December,  1918,  the  board 
of  county  commissioners  of  Bonner  county  allowed  a  claim 
in  favor  of  Ames  &  Pickett  in  the  sum  of  $3,193.33,  in  set- 
tlement for  certain  road  construction  performed  in  the  years 
1913  and  19^,  and  in  the  same  month  issued  a  warrant  in 
the  sum  of  $5,000,  based  upon  a  judgment  in  favor  of  the 
city  of  Sandpoint  for  its  proportion  of  the  road  levies  be- 
tween the  years  1907  and  1916.  The  court  found  as  a  fact 
that  the  payment  of  these  warrants  was  made  from  moneys 
which  were  received  by  the  county  from  the  1917  levy,  col- 
lected after  the  second  Monday  of  April,  1918,  and  after  the 
organization  of  the  district. 


Digitized  by 


Google 


488        Lactlede  Highway  Dist.  v,  Bonner  Co.     [33  Idaho, 

Opinion  of  the  Court — Rice,  C.  J.,  Dissenting.  ^ 

By  section  1530,  it  is  provided  that  of  the  proceeds  of. 
the  road  and  bridge  taxes,  respectively,  the  county  may  re- 
tain, before  making  any  divisiob  of  the  district,  an  amount 
sufficient  to  meet  outstanding  valid  warrants  lawfully  issued 
against  the  same  prior  to  the  organization  of  such  highway 
district,  and  to  meet  indebtedness  of  the  county  lawfully 
contracted  against  the  same  prior  to  the  organization  of 
such  district  and  lawfully  chargeable  and  payable  out  .of 
such  funds,  referring  to  funds  collected  for  the  fiscal  year 
in  which  a  highway  district  is  organized  under  a  levy  for 
such  year  made  after  the  district  was  organized.  Section 
1524  contains  a  similar  provision  with  reference  to  taxes 
collected  after  the  organization  of  a  highway  district  under 
a  levy  made  prior  thereto.  The  warrants  above  referred 
to  were  not  issued  prior  to  the  organization  of  the  highway 
district,  and  I  am  of  the  opinion  that  they  were  not  issued 
in  payment  of  indebtedness  contracted  against  or  lawfully 
chargeable  or  payable  out  of  the  road  or  bridge  funds  pro- 
vided either  for  the  year  1917  or  1918.  I  think,  therefore, 
that  the  amounts  of  these  warrants  cannot  be  deducted  from 
the  amount  received  from  taxes  levied  for  those  purposes 
either  for  the  year  1917  or  1918  in  making  a  computation  of 
the  amount  due  the  district  from  the  county.  I  understand 
the  majority  opinion  so  to  hold. 

I  agree  with  the  majority  in  holding  that  after  the  organ- 
ization of  the  highway  district,  its  proportion  of  the  road 
and  bridge  taxes  collected  upon  property  within  its 
boundaries  should  be  apportioned  direct  to  it,  under  the  pro- 
visions of  both  sections  1524  and  1530,  after  making  the 
deductions,  if  any,  provided  for  in  those  sections. 
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(Febrnary   28,   1921.) 

« 

THE  OVERLAND  NATIONAL  BANK  OF  BOISE, 
IDAHO,  a  Corporation,  Plaintiff,  Respondent  and  Cross- 
appellant,  V.  C.  E.  HALVESTON,  Defendant,  Appel- 
lant and  Respondent. 

[196  Pae.  217.] 

Mabbied  Women — Rights  to  Contract  Prescribed  bt  Statute — 
Negotiable  Note  —  When  tor  Her  Own  Use  or  Benepit  or 
Bbnetit  of  Her  Separate  Estate  —  Right  to  Own,  Hold  or 
Transfer  Corporate  Stock — When  Estopped  to  Deny  Liabiuty. 

1.  The  rights  of  a  married  woman  to  contract  have  been 
greatly  enlarged  by  the  Idaho  statutes,  and  her  rights  to  contract 
are  prescribed  by  statute  and  not  by  the  rules  of  the  common 
law. 

2.  Where  a  married  woman  executes  her  negotiable  promissory 
note  and  receives  the  money  therefor,  and  expends  the  same  for 
her   son    and    for    medical    attendance    upon    herself,    and    subse- 

^  quently  renews  the  note  after  it  is  transferred  in  due  course  to 
an  innocent  holder,  the  obligation  will  be  regarded  as  having  been 
given  for  her  own  use  and  benefit,  or  for  the  use  and  benefit  of 
her  separate  estate. 

3.  Where  a  married  woman  executes  her  negotiable  note  in 
payment  of  an  assessment  upon  bank  stock  purchased  by  her 
and  carried  in  her  name,  she  will  be  estopped  from  setting  up 
the  defense  that  such  note  was  given  for  a  community  indebted- 
ness and  is  therefore  void  as  against  her. 

4.  Under  the  constitutional  provisions  and  enabling  statutes 
of  this  state,  a  married  woman  who  deals  or  assumes  to  deal  in 
respect  to  matters  concerning  which  her  common  law  disabilities 
have  been  removed  is  bound  by  an  estoppel  the  same  as  any 
other  person. 

5.  Under  C.  S.,  sec.  4731,  a  married  woman  may  hold,  own 
or  transfer  stock  in  a  corporation  in  the  same  manner  as  if  she 

1.  On  conflict  of  laws  as  to  capacity  of  married  woman  to  con- 
tract, see  notes  in  57  Ii.  B.  A.  513;  26  Ii.  B.  A.,  N.  S^  764,  Ii.  B.  A. 
1916A,   1054. 

8.    Estoppel  against  married  women,  see  note  in  57  Am.  St.  169. 
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were  nnmarried,  and  ynU  be  bound  bj  any  contract  with  refer* 
enee  to  8ueh  stock  that  maj  be  necessary  to  protect  her  interest 
in  the  same,  whether  such  stock  be  her  separate  property  or  com- 
munity property. 

6.  In  an  action  against  a  married  woman  upon  an  obligation 
given  by  her  in  connection  with  corporate  stock  issued  to  her 
and  standing  on  the  books  of  the  corporation  in  her  name,  neither 
she  nor  her  husband  will  be  permitted  to  show  that  such  stock 
is  not  the  separate  property  of  the  wife. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  of  the  State  of  Idaho,  for  Ada  County.  Hon. 
Charles  P.  McCarthy,  Judge. 

Action  in  cause  numbered  3147  on  two  promissory  notes 
and  in  cause  numbered  3148  on  pne  promissory  note. 
Affirmed  in  part  and  reversed  in  Pftrt. 

Richard  H.  Johnson,  for  Appellant. 

All  of  the  notes  were  given  by  defendant,  a  married 
woman,  for  obligations  Which  were  in  no  sense  her  separate 
debts,  and  she  is  not  liable  therefor.  {Bank  of  Commerce 
v.  Baldmn,  12  Ida,  202,  85  Pac.  497,  and  14  Ida.  75, 
93  Pac.  504,  17  L.  R.  A.,  N.  S.,  676;  McFarland  v.  Johnson, 
22  Ida.  694,  127  Pac.  911;  EaU  v.  Johns,  17  Ida.  224,  105 
Pac.  71;  Meier  &  Frank  Co,  v.  Bruce,  30  Ida.  732,  168 
Pac.  5.) 

The  doctrine  of  estoppel  does  not  apply  to  a  married 
woman  in  relation  to  a  contract  she  had  no  power  to  make. 
Where  she  is  under  a  legal  incapacity  to  contract,  she  can- 
not, by  her  own  act,  enlarge  her  capacity  to  contract,  and 
be  estopped  even  by  false  representations  that  she  has 
power  to  contract.  (10  R.  C.  L.  738,  sec.  55;  Bank  of 
America  v.  Banks,  101  U.  S.  240,  25  L.  ed.  850,  see,  also, 
Rose's  U.  S.  Notes;  Hass  v.  American  Nat.  Bank,  42  Tex. 
Civ.  App.  167,  94  S.  W.  439;  13  R.  C.  L.,  sec.  290,  p.  1253; 

5.  Liability  of  married  woman  aa  stockholder,  lee  note  in 
Ana.  Gas.  1912C,  400. 
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21  Cyc.  1343-1348;  Bank  of  Orofino  v.  Wpllman,  26  Ida.  425, 
143  Pac.  1169;  Steed  v.  Petty,  65  Tex.  490.) 

Alfred  A.  Praser  and  T.  S.  Risser,  for  Cross-appellant. 

Where  a  married  woman  executes  her  negotiable  note  and 
such  note  falls  into  the  hands  of  an  innocent  purchaser  for 
value,  before  maturity,  such  married  woman  is  estopped 
from  setting  up  any  defense  to  this  except  that  of  non  est 
factum  on  the  ground  of  estoppel.  (Perkins  v.  Rowland, 
69  Ga.  661 ;  Hibernia  Sav.  Institute  v.  LuJin,  34  S.  C.  176, 
13  S.  E.  357;  McDonald  v.  Randall,  139  Cal.  246,  72  Pac. 
997.) 

*' Married  women  cannot  enjoy  these  enlarged  rights  of 
action  and  of  property  and  remain  irresponsible  for  the 
ordinary  legal  and  equitable  results  of  their  conduct.  In- 
cident to  this  power  of  married  women  who  deal  with  others 
is  the  capacity  to  be  bound  and  to  be  estopped  by  their 
conduct,  when  the  enforcement  of  the  principle  of  estoppel 
is  necessary  for  the  protection  of  those  with  whom  they 
deal."  (Dobbin  v,  Cordiner,  41  Minn.  165,  16  Am.  St.  683, 
4^  N.  W.  870;  Hart  v.  Church,  126  Cal.  471,  77  Am.  St.  195, 
58  Pac.  913.) 

The  bank  was  misled  by  the  defendant's  representations 
and  in  equity  she  is  not  now  permitted  to  represent  a  dif- 
ferent state  of  facts.  (Kirk  v.  Hamilton,  102  U.  S.  68,  26 
L.  ed.  79;  Electric  Light  Co,  v.  Bristol  Oas  Co.,  99  Tenn. 
371,  42  S..  W.  19 ;  Dickerson  v.  Colgrove,  100  U.  S.  578,  25 
L.  ed.  618;  Brigham  Young  Trust  Co.  v.  Wagener,  12  Utah, 
1,  40  Pac.  764;  Oregg  v.  Von  Phul,  1  Wall.  (68  U.  S.)  274, 
17  L.  ed.  536,  see,  also,  Rose's  U.  S.  Notes.) 

The  defendant's  husband  is  also  estopped  from  now  claim- 
ing that  the  shares  of  stock  in  the  plaintiff's  bank  were 
community  property.  One  who  clothes  another  with  ap- 
parent title  to  personal  property  cannot  claim  such  property 
as  against  the  creditors  of  such-  person  in  whose  name  such 
property  stood.  (Hirsch  v.  Norton,  115  Ind.  341,  17  N.  E. 
612;  Young  v.  Tough,  23  N.  J.  Eq.  325;  Burton's  Appeal, 
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93  Pa,  St.  214 ;  RiisseU  v.  American  Bell  Tel  Co.,  180  Mass. 
467,  62  N.  E.  751;  Larkins  v.  Cohocksink  Bldg.  Assn.,  4 
Phil.  95;  Williams  v.  Walker,  44  Hun,  628,  9  N.  Y.  St.  60; 
Helliwell,  Stock  and  Stockholders,  sec.  187;  Cowdrey  v.  Van 
Denburg,  101  U.  S.  572,  25  L.  ed.  923,  see,  also,  Rose's 
U.  S.  Notes.) 

LEE,  J. — The  case  numbered  in  this  court  3147  is  an 
action  by  plaintiff  bank  against  defendant  upon  two  promis- 
sory notes.  In  the  first  cause  of  action  plaintiff' asked  judg- 
ment against  defendant  upon  a  note  for  $875,  and  in  the 
second  cause  of  action  on  a  note  for  $160. 

In  case  numbered  in  this  court  3148  plaintiff  asked  judg- 
ment against  defendant  on  a  note  for  $426.  These  actions 
were  consolidated  and  tried  together.  From  an  order  deny- 
ing plaintiff  judgment  on  the  note  for  $875  it  appeals,  and 
from  a  judgment  against  defendant  upon  a  note  for  $160 
in  case  numbered  3147  and  from  a  judgment  against  de- 
fendant on  a  note  for  $426  in  case  numbered  3148,  with  costs 
and  attorney's  fees  in  each  case,  defendant  appeals.  It  is 
stipulated   that   both   appeals   may   be   heard   together. 

Defendant  is  a  married  woman  and  during  all  times  herein 
mentioned  she  lived  and  cohabited  with  her  husband,  T.  P. 
Halveston,  in  Boise,  Idaho. 

All  of  these  notes  are  renewals  of  notes  given  by  defendant 
to  the  Idaho  Trust  and  Savings  Bank.  The  note  for  $875 
was  originally  given  for  an  assessment  on  25  shares  of 
stock  of  that  corporation  which  was  purchased  in  1907, 
issued  to  her  and  carried  on  the  books  of  the. company  in 
her  name  to  the  time  of  making  this  assessment  in  1913. 
The  second  note  for  $160  is  a  renewal  of  a  note  given  to  the 
Idaho  Trust  and  Savings  Bank  for  money  which  she  bor- 
rowed and  gave  to  her  son,  Chester  Halveston,  with  which 
to  pay  his  overdraft  at  that  bank.  The  third  note  for 
$426  is  a  renewal  of  a  note  given  by  defendant  to  the  Idaho 
Trust  and  Savings  Bank  to  take  up  an  overdraft  for  her 
son  and  also  for  medical  attendance  upon  herself.  Plaintiff 
purchased  all  of  these  notes  from  the  Idaho  Trust  and  Bay- 
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ings  bank  before  maturity,  paying  value  therefor,  and  with- 
out notice  of  any  defect  in  the  title  other  than  that  implied 
by  their  being  given  by  a  married  woman. 

Defendant  asks  for  an  affirmance  of  the  judgment  deny- 
ing plaintiff's  right  to  recover  on  the  $875  note  and  for  a 
reversal  of  the  judgments  against  her  on  the  note  for  $160 
and  also  on  the  note  for  $426,  for  the  reason  that  she  was 
at  the  time  of  giving  these  notes  a  married  woman,  living 
and  cohabiting  with  her  husband,  and  that  these  notes  were 
given  for  community  indebtedness,  and  are  therefore  void, 
and  that  she  is  not  estopped  from  setting  up  their  invalidity 
against  an  innocent  holder  for  value. 

Plaintiff  contends  that,  under  the  provisions  of  0.  S.,  sec. 
4665,  a  married  woman  may  borrow  money,  give  her  note 
therefor,  and  that  her  separate  property  is  liable  for  her 
debt  so  created;  that  the  provisions  of  C.  S.,  sec.  4657,  do 
not  cover  a  case  of  a  woman  who  is  contracting  generally, 
but  has  reference  only  to  her  contractual  powers  over  her 
separate  property;  that  where  a  married  woman  executes 
her  negotiable  note,  and  it  falls  into  the  hands  of  an  inno- 
cent purchaser,  she  is  estopped  from  setting  up  any  defense 
to  it  except  non  est  factii/m;  and  that  where  commercial 
paper  is  usurious  or  otherwise  illegal  or  subject  to  the  de- 
fense of  fraud  or  want  of  failure  of  consideration,  but  has 
come  into  the  hands  of  a  bona  fide  purchaser  for  value,  new 
paper  executed  in  renewal  of  the  same  is  valid. 

There  is  no  substantial  conflict  in  the  evidence.  Plain- 
tiff and  her  husband,  T.  P.  Halveston,  have  been  a  marital 
community  for  many  years,  residing  at  Boise,  Idaho.  In 
1907  officers  of  the  Idaho  Trust  and  Savings  Bank  sought 
to  induce  defendant's  husband  to  purchase  25  shares  of  its 
capital  stock.  He  replied  that  he  did  not  have  money 
enough  to  buy  that  amount  of  stock,  but  if  it  was  agreeable 
to  his  wife  the  two  might  buy  it.  After  some  negotiations 
with  the  bank's  officers  the  wife  agreed  to  purchase  the  stock 
and  the  same  was  issued  to  her  and  carried  on  the  books  of 
the  bank  in  her  name,  from  the  time  it  was  purchased  in 
1907  to  the  time  this  assessment  was  levied  against  the  stock, 
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for  which  she  gave  her  note  of  $875  in  1913.  Defendant 
and  her  husband  claim  this  stock  as  community  property. 
She  further  states  that  they  have  other  community  prop- 
erty, in  the  form  of  real  estate,  which  is  held  in  her  name, 
but  that  all  of  the  other  property,  induding  their  residence 
in  Boise,  is  her  separate  property. 

The  court  below  held  that  these  two  notes  for  $160  and 
$426,  respectively,  represented  an  indebtedness  ''contracted 
for  her  own  use  and  benefit,  or  for  the  use  and  benefit  of 
her  separate  estate,"  and  that  they  were  binding  upon  her. 
It  further  held  that  the  note  for  $875  given  for  the  bank 
stock  assessment  was  for  a  community  indebtedness,  and 
that  the  defendant  was  not  liable  therefor,  and  that  she 
was  not  estopped  from  denying  its  validity. 

It  does  not  appear  that  there  is  any  fixed  rule  which 
may  be  relied  upon  as  an  unerring  guide  to  determine  in 
all  cases  where  a  married  woman  is  sued,  when  the  debt  is 
incurred  **for  her  own  use  and  benefit'';  or  as  to  what 
constitutes  such  a  debt,  or  when  such  debt  has  reference  to 
her  separate  estate,  to  such  an  extent  that  she  makes  her 
separate  property  liable  therefor. 

This  court,  in  Bank  of  Commerce  v.  Baldwin,  14  Ida.  75, 
93  Pac.  504,  17  L.  R.  A.,  N.  S.,  676,  after  quoting  with 
approval  from  the  English  cases,  at  page  86,  says:  '*It  will 
also  be  noticed  that  the  principle  which  has  been  kept 
uppermost  was  that  the  wife  received  the  consideration  for 
the  'promise'  or  that  it  inured  to  the  use  and  benefit  of  her 
separate  estate.  In  practically  every  instance  where  a  de- 
cree has  been  allowed  against  her  estate  it  has  been  upon 
the  theory — if  not  express,  then  implied — that  the  obligation 
was  one  incurred  'with  reference  to  her  separate  estate  and 
property.'  " 

Session  Laws  of  1903,  page  346,  repealed  sections  2498 
and  2499,  R.  S.,  which  gave  the  husband  the  management 
and  control  of  the  wife's  separate  property  and  in  certain 
cases  provided  for  her  becoming  a  sole  trader.  This  act 
also  amended  section  2495,  R.  S.,  and  this  section  ais  amended 
is  now  C.  S.,  sees.  4656  and  4657.    The  first  section  defines 
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what  is  the  separate  property  of  a  married  woman,  and 
the  second  provides  that  during  the  continuation  of  marriage 
the  wife  has  the  management,  control  and  absolute  power  of 
disposition  of  her  separate  property,  and  may  bargain,  sell 
and  convey  her  personal  property  and  may  enter  into  any 
contract  with  reference  to  the  same,  in  the  same  manner 
and  to  the  same  extent  and  with  like  effect  as  a  married 
man  may  do  with  reference  to  his  real  and  personal  prop- 
erty. 

In  Bank  of  Commerce  v.  Baldivin,  supra,  in  commuenting 
upon  these  amendments  the  court  said  that  it  was  not  the 
intention  of  the  legi^ature  to  permit  a  married  woman  to 
become  a  surety  and  guarantor,  or  to  sign  accommodation 
paper  or  to  go  bail;  that  the  legislature  had  said  in  sub- 
stance that  with  reference  to  the  wife's  separate  property 
she  may  enter  into  contracts  in  like  manner  and  to  the 
same  effect  as  a  married  man  may  in  relation  to  his  prop- 
erty, and  that  when  the  legislature  said  that  the  contracts 
the  wife  can  enter  into  are  those  with  reference  to  her  . 
separate  property,  it  evidently  intended  to  grant  her  all 
the  rights  and  privileges  of  contracting  that  are  necessary 
or  essential  to  the  full  and  complete  enjoyment  of  her 
separate  property,  and  the  rights  of  management,  control 
and  disposition  of  the  same;  and  further,  that  a  married 
woman  may  execute  a  note  in  payment  of  her  debts  or  for 
goods  and  wares  furnished  directly  to  her,  or  for  necessaries 
of  life;  and  where  property  was  parted  with  on  the  faith 
of  her  promise  to  pay,  the  contract  would  be  a  valid  and 
binding  contract  against  her,  but  it  would  not  be  binding 
because  it  was  a  contract  with  reference  to  her  property, 
but  because  it  is  a  contract  to  pay  her  oum  debt  for  her 
own  use  and  benefit. 

In  Edminston  v.  Smdth,  13  Ida.  645,  121  Am.  St.  294, 
92  Pac.  842,  14  L.  R.  A.,  N.  S.,  871,  the  court  says:  *' Where 
necessaries  are  furnished  the  wife  upon  her  especial  contract 
and  on  her  personal  responsibility  to  pay  therefor,  she  can 
be  held  to  pay  the  debt  and  to  that  end  may  be  sued  as  a 
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feme  sole.    In  such  case  the  debt  is  incurred  for  her  use  and 
benefit.'' 

The  court  further  says  that  section  3  of  the  act  of  1903, 
page  346  (C.  S.,  sec.  6637),  permits  the  wife  to  sue  and  be 
sued  the  same  as  a  feme  sole,  and  that  this  grants  the  same 
right  to  sue  and  be  sued  in  an  action-  of  law  as  a  suit  in 
equity,  and  carries  with  it  all  the  rights  of  process  to 
collect  and  enforce  judgments  and  decrees  entered  therein, 
and  that  under  our  constitution  and  statutes  the  wife  is  a 
distinct  person,  and  independent  legal  entity  from  her 
husband. 

On  the  question  raised  by  plaintiff  that  a  married  woman 
who  executes  her  negotiable  note  should  be  estopped  from 
setting  up  any  defense  to  the  same  against  an  innocent 
holder  who  takes  it  in  due  course,  there  is  an  irreconcilable 
conflict  of  authority.  However,  this  conflict,  in  a  measure, 
is  due  to  the  different  provisions  of  the  state  statutes  which 
have  been  passed  extending  and  enlarging  the  contractual 
rights  of  married  women,  and  the  disposition  of  some  courts 
.to  construe  these  provisions  in  such  a  manner  as  not  to 
remove  the  disability  that  existed  at  common  law  beyond 
the  strict  requirements  of  the  statute.  The  authorities  cited 
on  behalf  of  defendant  in  support  of  her  claim,  that  by 
reason  of  her  peculiar  status,  namely,  that  of  a  married 
woman,  she  cannot  be  estopped  from  denying  her  liability 
upon  any  of  these  notes  in  question,  support  such  contention. 
We  think,  however,  many  of  the  cases  so  holding  may  be 
differentiated  from  the  case  at  bar  by  reason  of  the  fact 
that  in  such  jurisdictions  the  common-law  disabilities  of  a 
married  woman  still  obtain,  to  a  much  greater  extent  than 
in  this  state.  It  is  very  evident  that  where  such  disabili- 
ties do  exist,  that  is,  where  she  remains  in  a  condition  of 
comparative  dependence  and  cannot  contract  in  her  own 
name,  or  where  her  legal  existence  is  still  merged  in  that 
of  her  husband,  and  in  cases  where  such  disability,  as 
existed  at  common  law,  has  been  modified  only  by  some 
well-defined  specific  exception,  not  materially  affecting  her 
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common-law  disability,  the  doctrine  of  estoppel  could  have 
no  application  as  against  her. 

It  is  a  well-settled  rule  at  common  law  that  "whenever 
a  peculiar  status  is  assigned  by  law  to  the  members  of  any 
particular  class  of  persons,  affecting  their  general  position 
in  or  with  regard  to  the  community,  no  one  belonging  to 
such  class  can  vary  by  any  contract  the  rights  and  liabilities 
incident  to  this  status.  If  he  could,  his  private  agreements 
would  outweigh  the  law  of  the  land.  Coverture  constitutes 
such  a  status,  and  one  of  its  incidents  at  common  law  was 
a  total  disability  on  the  part  of  a  married  woman  to  con- 
tract  even  with  the  express  assent  of  her  husband,  and  her 
disability  in  this  respect  could  not  be  overcome  by  any 
form  of  acknowledgment  or  mode  of  execution.  (13  R.  C.  L., 
sec.  290,  p.  1253,  under  title  of  ** Husband  and  Wife''; 
Elliott  V,  Piersal,  1  Pet.  (26  U.  S.)  328,  7  L.  ed.  164;  Bank 
V,  Partee,  99  U.  S.  325,  25  L.  ed.  390,  see,  also,  Rose's  U.  S. 
Notes;  Austin  v.  Davis,  128  Ind.  472,  25  Am.  St.  456,  26 
N.  E.  890,  12  L.  R.  A.  120;  Stapleton  v.  Poynter,  111  Ky.  ' 
264,  98  Am.  St.  411,  62  S.  W.  730,  53  L.  R.  A.  784.) 

But  this  same  authority  in  treating  of  the  subject  of  estop- 
pel, under  the  subdivision  of  married  women,  says : 

**In  the  discussion  of  the  subject  of  estoppel  against  mar- 
ried women,  little  consideration  is  due  to  the  common-law 
rule  that  a  married  woman,  by  reason  of  her  inability  to 
contract,  is  not  bound  by  an  estoppel.  Under  constitutional 
provisions  and  enabling  statutes,  which  exist  very  generally, 
the  common-law  disabilities  of  married  women  to  contract 
have  been  removed,  and  the  prevailing  doctrine  now  is, 
that  a  married  woman  who  deals  or  assumes  to  deal  in  re- 
spect to  a  matter  concerning  which  her  common-law  disa- 
bilities have  been  removed  is  bound  by  an  estoppel  the  same 
as  any  other  person."  (10  R.  C.  L.,  p.  738,  sec.  55,  under 
title  of  ''Estoppel";  DoiUn  v.  Cordiner,  41  Minn.  165,  16 
Am.  St.  683,  and  note,  42  N.  W.  870,  4  L.  R.  A.  333,  and 
note;  Galhraith  v.  Lunsford,  87  Tenn.  89,  9  S.  W.  365,  1 
L.  R.  A.  522,  and  note;  Wright  Lvmber  Co,  v.  McCord, 
145    Wis.    93,    Ann.    Cas.   1912B,  92,  128  N.  W.  873,  34 
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L.  R.  A.,  N.  S.,  762;  Perkins  v.  Rowland,  69  Qa.  661; 
Hibernian  Bank  Inst.  v.  Lufeit,  34  S.  C.  176,  13  S.  E.  357; 
McDonald  v.  Randall,  139  Cal.  246,  72  Pac.  997;  Cook  v. 
Walling,  117  Ind.  9,  10  Am.  St.  17,  19  N.  E.  532,  2  L.  R.  A. 
769,  and  note;  O'Brien  v.  Hilhum,  9  Tex.  297;  Hart  v. 
Church,  126  Cal.  471,  77  Am.  St.  195,  58  Pac.  910;  Reed 
V.  Morton,  24  Neb.  760,  8  Am.  St.  247,  40  N.  W.  282,  1 
L.  R.  A.  736.) 

The  rights  of  the  married  woman  to  contract  have  been 
greatly  enlarged  by  our  statute,  and  her  rights  to  contract 
are  prescribed  by  the  statute  and  not  by  the  rules  of  the 
common  law.     {HaU  v.  Johns,  17  Ida.  224,  105  Pac.  71.) 

A  woman  in  this  state  may  while  married  sue  and  be  sued 
in  the  same  manner  as  if  she  were  single.  (C.  S.,  sec.  6637.) 
If  a  husband  and  wife  be  sued  together,  the  wife  may  defend 
in  her  own  right.  (C.  S.,  sec.  6638.)  C.  S.,  sec.  4656,  defines 
what  is  the  separate  property  of  the  wife,  and  C.  S.,  sec. 
4657,  gives  her  the  management,  control  and  absolute  power 
of  disposition  of  the  same,  and  authorizes  her  to  enter  into 
contracts  with  reference  to  such  property.  C.  S.,  sec  4655, 
makes  the  separate  property  of  the  wife  liable  for  her  own 
debts  contracted  before  or  after  marriage. 

A  married  woman  has,  at  least  potentially,  aU  the  civil 
rights  of  her  husband;  she  has  been  fully  emancipated  as  a 
citizen  both  by  the  state  and  federal  constitution,  and  is 
eligible  to  any  position  which  her  husband  can  hold  and 
while  the  husband  is  still  the  head  of  the  family  under  the 
Idaho  law,  and  for  obvious  reasons  the  managing  partner 
of  the  community  property,  these  constitute  about  the  only 
powers  held  by  the  husband  which  are  still  withheld  from 
the  wife.  It  would  therefore  seem  that  most  of  the  re- 
strictions and  disabilities  placed  upon  a  married  woman 
by  the  common  law  have  been  in  this  state  removed. 

In  one  particular,  the  facts  pertaining  to  the  note  given 
by  defendant  for  $875,  with  which  to  pay  the  assessment 
upon  the  bank  stock,  present  a  question  with  reference  to 
her  liability  that  is  not  presented  by  the  facts  relating  to 
the  other  two  notes  upon  which  the  trial  court  held  that  she 
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was  liable.  The  note  for  $875  is  a  renewal  of  a  note  given 
in  1913  in  payment  of  an  assessment  upon  bank  atock  which 
she  had  taken  in  her  name. 

C.  S.,  sec.  4731,  provides  that:  "Shares  of  s{ock  in  cor- 
porations, held  or  owned  by  a  married  woman,  may  be  trans- 
ferred by  her,  her  agent  or  attorney,  without  the  signature 
of  her  husband,  in  the  same  manner  as  if  such  married 
woman  were  a  -feme  sole.  All  dividends  payable  upon  any 
shares  of  stock  in  a  corporation  held  by  a  married  woman, 
may  be  paid  to  such  married  woman,  her  agent  or  attorney, 
in  the  same  manner  as  if  she  were  unmarried,  and  it  is  not 
necessary  for  her  husband  to  join  in  a  receipt  therefor;  and 
any  proxy  or  power  given  by  a  married  woman  touching 
any  shares  of  stock  of  any  corporation,  owned  by  her,  is 
valid  and  binding,  without  the  signature  of  her  husband,  the 
same  as  if  she  were  unmarried." 

The  purpose  of  this  statute  is  to  confer  upon  a  married 
woman  a  right  to  hold,  own  or  control  corporate  stock  as 
fully  as  if  she  were  a  feme  sole.  It  logically  follows  that  a 
married  woman  has  the  right  to  make  any  contract  with  ref- 
erence to  such  stock  as  may  be  necessary  or  incidental  to 
such  ownership. 

Defendant  and  her  husband  testify  over  suitable  objection 
that  while  she  purchased  this  stock  and  had  it  issued  to  her, 
it  was  community  property.  Apparently  she  did  not  disclose 
this  information  to  the  bank  when  she  purchased  the  atock, 
or  later  when  she  gave  her  note  in  payment  for  an  assessment 
upon  it,  and  the  Idaho  Trust  and  Savings  Bank  transferred 
this  note  to  plaintiff  for  value  in  due  course,  and  subsequently 
defendant  renewed  this  note  without  making  any  claim  that 
it  had  been  given  for  community  indebtedness. 

This  statute  is  an  additional  grant  of  power  to  married 
women.  When  stock  in  a  corporation  is  purchased  and  issued 
to  a  married  woman,  she  should  be  estopped  as  against  the 
corporation  in  a  transaction  with  reference  thereto  to  deny 
that  it  is  her  separate  property,  and  in  an  action  brought 
against  her  on  an  obligation  given  by  her  in  connection  with 
corporate  stock,  issued  to  her  and  standing  in  her  name  on 
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the  books  of  the  corporation,  neither  she  nor  her  husband 
should  be  permitted  to  show  that  the  stock  is  community 
property. 

Where  a  married  woman  executes  her  negotiable  note  for 
an  obligation  for  which  under  the  law  she  is  not  permitted 
to  bind  herself,  such  as  that  of  a  guarantor  or  surety  for 
another,  or  on  a  bail  bond,  or  for  a  debt  which  is  clearly 
a  community  obligation,  her  subsequent  renewal  of  such 
note  would  not  make  the  obligation  any  more  binding,  for 
the  reason  that  all  who  deal  with  her  are  bound  to  know  of 
such  disability.  But  the  rule  is  otherwise  where  representa- 
tions and  circumstances  are  suflficient  to  warrant  the  creditor 
in  believing  that  the  money  was  to  be  used  for  her  own  use 
and  benefit,  or  for  the  use  dnd  benefit  of  her  separate  estate. 

Our  statutes  have  gone  far  to  remove  the  common-law 
disability  of  a  married  woman.  The  property  held  by  her 
at  the  time  of  marriage  continues  to  be  her  separate  prop- 
erty. She  may  during  coverture  receive,  hold,  use  and  en- 
joy property  of  all  kinds  and  the  rents,  issues  and  profits 
thereof,  and  all  avails  of  her  contract  and  industry,  free 
from  the  control  of  her  husband.  She  is  capable  of  making 
contracts  by  parol  or  under  seal,  and  is  bound  by  such  con- 
tracts and  responsible  for  her  torts,  and  her  separate  prop- 
erty is  liable  for  her  debts  and  torts,  to  the  same  extent  as 
as  if  she  were  unmarried.  Married  women  cannot  enjoy  these 
enlarged  rights  of  action  and  of  property  and  remain  irre- 
sponsible for  the  ordinary  legal  and  equitable  results  of  their 
contract.  Incident  to  this  power  of  married  women  to  deal 
with  others  is  the  capacity  to  be  bound  and  estopped  by 
their  conduct,  and  the  enforcement  of  the  principle  of  estop- 
pel is  necessary  for  the  protection  of  those  with  whom  they 
deal. 

The  judgment  of  the  court  below  giving  plaintiff  judg- 
ment upon  the  notes  for  $160  and  $426,  respectively,  to- 
gether with  interest,  costs  and  attorney's  fees,  should  be 
affirmed,  and  the  judgment  of  the  lower  court  in  refusing 
plaintiff  judgment  upon  the  renewal  note  of  $875,  given  for 
an  assessment  upon  the  bank  stock,  should  be  reversed  and 
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remanded  for  further  proceedings  in  accordance  with  the 
views  herein  expressed,  and  it  is  so  ordered. 

Budge  and  Dunn,  JJ.,  concur. 

McCarthy,  J.,  did  not  participate  in  this  decision. 

Eice,  C.  J.,  dissents. 

RICE,  C.  J.,  Dissenting. — ^I  concur  in  the  affirmance  of  the 
judgments  upon  the  notes  for  $160  and  $426,  respectively. 
I  am  unable  to  concur  in  a  reversal  of  the  judgment  denying 
relief  to  the  plaintiflf  in  regard  to  the  $875  note.  I  cannot 
see  that  we  can  reverse  the  judgment  with  reference  to  the 
$875  note  without  at  least  departing  from,  if  not  overruling, 
the  law  relating  to  contracts  of  married  women  as  announced 
by  the  former  decisions  of  this  court. 

C.  S.,  sec.  4731,  quoted  in  the  principal  opinion,  appears 
to  be  in  conflict  with  section  4666,  in  that  it  gives  to  a  wife 
the  management  and  control  of  community  corporate  stock 
standing  on  the  books  of  the  corporation  in  her  name.  It 
is  not  inconsistent  with  section  4660  which  defines  community 
property.  I  do  not  think  that  section  4731  grants  power 
to  a  married  woman  to  make  contracts  beyond  the  express 
provisions  therein   contained. 


(February   28,   1921.) 

W.  T.  WILSON,  Appellant,  v.  SUNNYSIDE  ORCHARD 
COMPANY,  Respondent. 

[196  Pac.  302.] 

Ck>NTRACT   lOB   SALE    OF    AGRICULTURAL   LAND — EXPRESS    WaBBANTT    OF 

Quality  of  Soil — Rescission — ^Laches — ^Waiver — Vender's  Lien 
— ^Restoration  of  Premises. 

1.  When  the  vendor  of  real  estate  expressly  warrants  that 
the  soil  is  practically  free  from  alkali,  and  agrees  to  return  to  the 
purchaser  the  contract  price  paid  should  it  prove  to  have  alkali 
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toiBcient  to  harm  its  productiveness  materially  in  the  prodne- 
Hon  of  grain,  hay,  Tegetables  and  fruit,  provided  it  is  properly 
drained  and  fanned,  an  action  to  recover  on  such  warranty, 
although  brought  in  an  equitable  form,  is  not  barred  by  the 
.  lapse  of  time  short  of  the  period  of .  the  statute  of  limitations, 
unless  the  delay  has  been  inexcusable,  and  special  circumstances 
exist  which  would  make  recovery  inequitable. 

2.  The  right  of  the  vendee  to  recover  on  such  warranty  is 
not  waived  by  going  into  possession  of  the  land,  with  knowledge 
that  the  soil  is  impregnated  with  alkali  to  the  extent  mentioned 
in  the  warranty,  or  by  cultivating  the  land  or  by  making  a 
cropping  contract  in  regard  to  it. 

3.  Cancelation  of  outstanding  notes  for  the  remainder  of  the 
purchase  price,  and  a  vendee's  lien  for  the  instalments  on  the 
purchase  price  already  paid,  result  from  a  recovery  on  such 
warranty. 

4.  From  the  fact  that  the  warranty  provides  for  a  return  of 
the  purchase  money  paid  in  the  event  of  its  breach,  a  resulting 
rescission  of  the  contract  is  necessarily  implied  in  order  to  pre- 
vent the  vendee  from  getting  back  his  money  and  keeping  the 
land.  Such  rescission  is  not  a  condition  precedent  to  the  vendee's 
right  to  recover  the  purchase  price,  bnt  a  result  flowing  there- 
from. 

6.  Failure  of  plaintiff  to  restore  possession  of  the  land,  or 
tender  it  prior  to  commencement  of  suit,  is  not  fatal  to  plain- 
tiff's recovery  on'  such  warranty.  The  court  in  its  decree  will 
impose  such  conditions  for  defendant's  protection  as  may  be  just. 

! 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Washington  County.  Hon.  Ed.  L.  Bryan, 
Judge. 

Action  on  contract  of  warranty.  Judgment  for  defendant. 
Reversed  and  remanded. 

Lot  L.  Feltham,  for  Appellant. 

In  the  case  of  agricultural  lands,  a  contract  for  their  pur- 
chase may  be  rescinded  by  the  vendee  on  discovering  that 
he  had  been  deceived  by  false  representations  of  the  seller 
as  to  the  character,  fertility  or  chemical  composition  of  the 
soil,  as  to  its  adaptability  to  the  growing  of  particular  cpops. 
(2  Black  on  Rescission,  sec.  425,  p.  1052;  Bedcer  v.  Sunny  side 
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Land  &  Inv.  Co.,  76  Wash.  685,  136  Pac.  1147;  Field  v. 
Hood  Biv.  Orchard  Land  Co.,  75  Or.  223,  146  Pac.  98.) 

'/Mere  delay  in  asserting  a  right,  short  of  the  limitation 
fixed  by  statute,  does  not  bar  the  right  in  equity."  {Lud- 
dington  v.  Patton,  111  Wis.  208,  g6  N.  W.  572.) 

''Whether  plaintiff  rescinded  promptly  did  not  depend 
alone  on  the  lapse  of  time,  but  on  all  the  circumstances." 
(Beardsley  v.  Clem,  137  Cal.  328,  70  Pac.  175 ;  2  Black  on  Re- 
scission, sec.  536,  p.  1264;  9  Cyc.  435,  and  cases  cited.) 

The  bringing  of  an  action  to  recover  money  paid  is  suflB- 
cient  evidence  of  an  election  to  treat  the  contract  as  re- 
scinded.    (6  R.  C.  L.,  sec.  315,  and  notes.) 

When  a  purchaser  is  entitled  to  call  for  a  good  title,  his 
taking  possession  with  the  concurrence  of  the  vendor  will 
not  amount  to  a  waiver  of  any  right.  (1  Sugden  on  Ven- 
dors, p.  518.) 

The  plaintiff  was  entitled  to  a  lien  upon  these  lands  and 
the  capital  stock  in  the  Sunnyside  Irrigation  Co.  as  security 
for  the  repayment  to  him  of  the  purchase  money  paid  under 
these  contracts.  (Wtcfeman  v.  Robinson,  14  Wis.  493,  80 
Am.  Dec.  789;  Taft  v.  Kessel,  16  Wis.  273;  Ihrke  v.  Conti^ 
nental  L.  Ins.  &  Inv.  Co.  91  Wash.  342,  157  Pac.  866, 
L.  R.  A.  1916P,  430;  Bullitt  v.  Eastern  Ky.  Land  Co.,  99 
Ky.  324,  36  S,  W.  16;  Stewart  v.  Wood,  63  Mo.  252;  Davis 
V.  Bosemweig  Bealty  Operating  Co.,  192  N.  ^.  128,  127 
Am.  St.  890,  84  N.  B.  943,  20  L.  R.  A.,  N.  S.,  175;  SpeicJier 
V.  Lacy,  28  Okl.  541,  115  Pac.  271,  35  L.  R.  A.,  N.  S.,  1066.) 

When  the  vendor  refuses  peremptorily  to  rescind  the  sale, 
no  legal  tender  is  necessary^  (Simon  v.  Burnett,  8  La.  Ann. 
84;  Vibbs  v.  Timberlake,  14  Ky.    (4  Litt.)  12.) 

''In  an  equitable  action  to  rescind  a  contract,  .it  is  not 
essential  that  a  tender  back  of  the  property  be  made;  the 
court  will  take  into  consideration  the  offers  made  before 
trial,  at  the  trial,  and  in  the  pleadings,  and  make  proper  pro- 
visions in  the  judgment  therefor."  {Smith  v.  Hewlett,  21 
Misc.  Rep.  386,  47  N.  Y.  Supp.  1002;  Smith  v.  Howlett, 
29  App.  Div.  182,  51  N.  T.  Supp.  910;  Nelson  v.  Hatch,  67 
N.  Y.  Supp.  570;  Halpin  v.  Mutual  Brewing  Co.,  20  App. 
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Div.  583,  47  N.  Y.  Supp.  412;  Ludington  v.  Potion,  supra; 
Martin  v.  Martin,  35  Ala.  560;  Perry  v.  Boyd,  126  Ala. 
162,  85  Am.  St.  17,  28  S.  W.  711.) 

Edwin  Snow  and  B.  S.  Varian,  for  Respondent. 

A  party  entitled  to  the  rescission  of  a  contract  must  act 
with  reasonable  promptness  on  discovery  of  the  facts  en- 
titling him  to  rescind.  {Faulkner  v.  Wassmer,  77  N.  J.  Eq. 
537,  77  Atl.  341,  30  L.  B.  A.,  N.  S.,  872 ;  Evans  v,  Duke, 
140  Cal.  22,  73  Pac.  732;  SlotJiower  v.  Oak  Ridge  Lan^  Co. 
(Va.),  27  S.  E.  466;  Owen  v.  Pomona  Land  <&  Water  Co., 
131  Cal.  530,  63  Pac.  850,  64  Pac.  253.) 

"A  purchaser's  right  to  rescind  the  purchase  of  real  estate 
is  deemed  to  have  been  waived  if  he,  with  knowledge  of  the 
facts  authorizing  a  rescission,  exercises  such  rights  of  owner- 
ship over  the  property  as  to  lease  it."  {Shappirio  v.  OoJd- 
herg,  192  U.  S.  232,  24  Sup.  Ct.  259,  49  L.  ed.  419 ;  Precious 
Blood  Society  v.  Elsythe,  102  Tenn.  40,  50  S.  W.  759;  PoU 
lock  V.  Smith,  49  Neb.  864,  69  N.  W.  312;  Locklridge  v. 
Foster,  5  111.  569;  2  Black  on  Rescission,  sec.  597.) 

*'A  vendee  under  an  executory  contract  cannot  rescind 
and  recover  back  payments  while  retaining  possession  of  the 
land.'*  (Sievers  v.  Brown,  34  Or.  454,  56  Pac.  170,  45 
L.  R.  A.  642;  Vaughn  v.  Smith,  34  Or.  54,  55  Pac.  99; 
O'Donnell  etc.  Brewing  Co,  v.  Farrar,  163  111.  471,  45  N.  E. 
283;  Haynes  v,  Whdte,  55  Cal.  38;  Herman  v.  Eaffenegger, 
54  Cal.  161;  Gates  v.  McLean,  70  Cal.  42,  11  Pac.  489; 
Ehorer  v.  Bila,  83  Cal.  51,  23  Pac.  274;  Hafnmond  v.  Wal- 
lace, 85  Cal.  522,  20  Am.  St.  239,  24  Pac.  837.) 

McCarthy,  J. — Appellant's  predecessors  in  interest  and 
respondent  entered  into  a  contract,  by  which  the  former 
agreed  to  buy  and  the  latter  to  sell  the  lands  and  water  right 
involved.  Respondent  was  to  plant  an  orchard,  remain  in 
possession  and  control  and  care  for  it  for  five  years  and  re- 
tain the  crops.  Appellant's  predecessors  made  an  initial 
payment  and  agreed  to  pay  the  balance  in  six  annual  in- 
stalments.   The   contract  provides  for  a  forfeiture  of   aU 
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rights  and  of  any  amounts  paid,  upon  default  in  any  of  the 
agreed  payments.  In  March,  1912,  the  contract  was  modified 
by  the  addition  of  the  following  writing  indorsed  thereon: 

**We  hereby  guarantee  the  land  described  in  the  within 
contract  to  be  practically  free  from  alkali,  and  should  said 
land  prove  to  have  alkali  sufficient  to  harm  the  productive- 
ness of  the  land  materially,  in  producing  grain,  hay,  vege- 
tables and  fruit,  provided  said  land  is  properly  drained  and 
farmed,  the  undersigned  will  return  to  the  holder  of  this  con- 
tract the  purchase  price  paid  for  said  land.'' 

This  amounts  to  an  express  warranty  of  the  character  of 
the  soil. 

Appellant  acquired  individually  a  one-sixth  interest  in  the 
contracts  in  November,  1913,  and  all  of  the  interests  in  Feb- . 
ruary,  1916.  On  January  1,  1916,  he  took  possession  on  be- 
half of  himself  and  others  interested,  and  maintained  posses- 
sion thereafter.  On  February  28,  1916,  he  made  a  written 
demand  on  respondent  for  a  return  of  all  moneys  paid  on 
the  contracts  and  a  cancelation  of  the  notes  representing  the 
remaining  instalments,  on  the  ground  that  the  land  was  so 
impregnated  with  alkali  as  to  materially  harm  its  productive- 
ness in  producing  grain,  h^y,  vegetables  and  fruit.  This 
demand  not  being  met,  on  March  18,  1916,  he  brought  this 
action.  In  the  complaint  he  sets  out  the  original  agreement, 
the  subsequent  warranty,  the  breach  of  the  condition  of  the 
warranty  in  regard  to  alkali,  his  demand  and  the  failure  of 
respondent  to  meet  the  same,  alleges  that  he  elects  to  annul 
the  contract,  and,  as  relief,  asks  for  the  instalments  of  the 
purchase  price  already  paid  and  a  lien  upon  the  premises 
to  secure  the  same,  and  for  the  cancelation  of  the  notes  rep- 
resenting the  remaining  instalments  and  for  the  rescission  of 
the  contracts.  Respondent  in  its  answer  denies  any  breach 
of  the  condition  of  the  warranty,  and  sets  up  that  appel- 
lant, with  full  knowledge  of  the  existing  conditions,  has 
waived  his  right  to  rescind  or  to  any  relief  on  account  of 
the  warranty.  In  a  cross-complaint  it  alleges  that  several 
of  the  notes  are  past  due  and  unpaid,  that  it  has  complied 
with  its  contract,  and  asks  the  court  to  decree  that  unless 
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said  remaining  payments  are  made  within  sixty  days  of 
the  decree,  all  rights  of  appellant  under  the  contracts  be 
forfeited  upon  respondent  surrendering  up  the  unpaid  notes. 
To  this  cross-complaint,  appellant  filed  an  answer,  incorpo- 
rating all  the  allegations  of  his  complaint,  including  those  in 
regard  to  the  breach  of  the  warranty. 

The  court  treated  the  action  as  equitable,  and  submitted  to 
the  jury  this  interrogatory:  "Has  the  land  alkali  suflScient 
to  harm  its  productiveness  materially  in  producing  grain, 
hay,  vegetables  and  fruit,  provided  it  is  properly  farmed  and 
drained  r' 

The  jury  answered  **Yea.'' 

The  court  then  made  findings,  adopting  the  finding  of  the 
jury  as  to  the  alkali  character  of  the  land.  The  court  also 
found,  first,  thpt  appellant  did  not  act  with  sufficient  prompt- 
ness after  discovering  the  condition  of  the  land ;  second,  that 
he  and  his  predecessors  paid  instalments  and  permitted  re- 
spondent to  improve  the  orchard  after  learning  the  condi- 
tion; third,  that  he  entered  into  possession  of  the  land, 
knowing  of  the  condition;  fourth,  that  he  leased  the  land, 
and  fifth,  that  he  did  not  offer  or  tender  possession  of  the 
land  to  respondent  before  bringing  suit.  From  these  facts 
the  court  concluded  that  appellant  had  waived  his  right  to 
rescind  and  was  not  entitled  to  any  relief  sought,  but  that 
respondent  was  entitled  to  judgment  on  its  cross-complaint. 
Judgment  was  rendered  accordingly. 

An  action  on  a  promissory  note  is  one  at  law,  but  if  the 
promissory  note  is  secured  by  a  mortgage,  a  suit  to  foreclose 
is  in  equity.  So  in  the  present  case,  a  simple  action  for 
breach  of  the  warranty  would  be  at  law,  but  when  the  vendee 
asks  for  a  lien  and  for  cancelation  of  the  notes,  the  suit  is 
one  in  equity.  It  is  not,  however,  an  action  for  specific  per- 
formance  as  contended  by  appellant's  counsel.  The  relief 
asked  by  respondent  is  peculiarly  equitable.  It  does  not  ask 
a  judgment  against  appellant  on  the  remaining  notes,  but 
asks  that  his  rights  be  forfeited  unless  he  pays  the  past-due 
notes  within  sixty  days.  The  trial  court  correctly  treated 
the  proceeding  as  one  in  equity,  and  the  verdict  of  the  jury 
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.  ha  merely  advisory.  However,  since  it  adopted  that  verdict 
as  one  of  its  findings,  appellant  wa«  entitled  to  some  relief 
nnless  he  had  waived  his  rights  by  his  own  acts  in  connec- 
tion with  the  land.  The  decisive  question  in  the  case  is 
whether  the  court  was  correct  in  holding  that  he  had.    • 

The  first  ground  relied  upon  by  the  lower  court  to  sup- 
port its  judgment  was  that  appellant  was  guilty  of  laches, 
in  that  he  did  not  rescind  with  sufficient  promptness  after 
learning  the  condition  of  the  land.  The  court  found  that 
as  early  as  1913  he  knew  that  the  land  contained  alkali  in 
sufficient  quantities  to  harm  its  productiveness.  The  evi- 
dence is  sufficient  to  justify  this  finding  of  the  court. 

The  right  of  appellant  to  recover  the  purchase  price  is 
based  upon  the  express  warranty.  When  a  right  to  recover 
money  is  based  on  an  express  contract,  action  is  not  barred 
until  the  period  of  the  statute  of  limitations  has  expired, 
and  this  holds  good  even  if  the  form  of  the  action  is  equi- 
table, unless,  first,  the  delay  is  inexcusable,  and  second, 
special  circumstances  exist  which  make  it  inequitable  to  per- 
mit recovery.  {Just  v.  Idaho  Canal  &  Improvement  Co,, 
16  Ida.  639,  133  Am.  St.  140,  102  Pac.  381 ;  Gray  v.  Reeves, 
69  Wash.  374,  125  Pac.  162;  21  C.  J.,  p.  254,  note  85,  p.  256, 
note  1.).  Neither  of  these  conditions  obtained  in  the  present 
case.  When  did  the  cause  of  action  accrued  Not  during 
the  five  years  of  respondents'  possession,  for  it  was  entitled 
to  that  time  to  make  its  warranty  good.  The  cause  of  action 
could  not  accrue  until  respondent  delivered  possession  to 
appellant.  We  conclude  that  analogy  obtains  between  this 
case  and  those  involving  a  warranty  of  the  fitness  or  quality 
of  a  chattel  sold.  There  is  a  conflict  in  the  decisions  as  to 
when  a  cause  of  action  on  such  a  warranty  accrues.  The 
sounder  view  is  that  it  accrues  when  the  purchaser  has  had 
a  reasonable  time  to  determine  whether  the  article  is  as  war- 
ranted. {Sheehy  Co.  v.  Eastern  Importing  &  Mfg,  Co.,  14 
App.  D.  C.  107,  L.  R.  A.  1916P,  180,  and  note;  Felt  v, 
Reynolds,  52  Mich.  602,  18  N.  W.  378.)  Since  appellant  had 
knowledge  of  the  character  of  the  land  when  he  took  posses- 
sion,  his  cause  of  action  accrued  then.    He  brought  this 
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action  within  a  few  months.  This  was  not  inexcusable  delay, 
and  nothing  had  transpired  since  the  cause  of  action  accrued 
which  would  make  recovery  inequitable. 

The  court  below  also  found  that  appellant  had  waived  his 
right  to  any  relief,  first,  by  taking  possessiop  of  the  property; 
second,  by  the  fact  that  his  predecessors  made  payments  and 
permitted  respondent  to  improve  the  property  under  its  con- 
tract, and,  third,  by  leasing  the  land — all  of  which  happened 
after  he  and  his  predecessors  had  knowledge  of  the  condition 
of  the  land.  The  evidence  is  sufficient  to  establish  the  first 
and  second  propositions  of  fact  mentioned  above.  It  is  not 
sufficient  to  establish  the  third,  but  is  sufficient  to  show  that, 
after  going  into  possession  of  the  land  with  full  knowledge 
of  its  condition,  and  after  demanding  a  return  of  the  money 
and  notes,  appellant  made  a  two-year  cropping  contract  with 
certain  Greeks,  by  which  he  agreed  to  give  them  the  grain 
and  hay  raised  upon  the  place  in  return  for  their  labor  in 
raising  it.  While  not  a  lease,  it  was  an  affirmative  dealing 
with  the  place. 

Counsel  for  respondent  cites  many  cases  to  the  effect  that 
equity  will  not  grant  a  vendee  the  right  to  rescind,  if,  after 
he  has  knowledge  of  the  facts  which  entitle  him  to  rescind, 
he  deals  affirmatively  with  the  subject  of  the  contract  in 
such  a  way  as  to  recognize  its  validity.  Acts  on  his  part 
which  have  that  effect  are  such  as  taking  possession  of  the 
property  and  treating  it  as  his  own,  making  further  pay- 
ments, permitting  the  vendor  to  go  to  further  expense  and 
trouble,  or  leasing  it.  The  trial  court  applied  this  doctrine 
to  the  facts  in  this  case.  In  all  the  many  cases  cited  by  re- 
spondent's counsel,  the  ground  of  rescission  is  fraud,  mistake 
or  failure  of  consideration,  and  the  right  to  recover  the  pur- 
chase price  is  implied  in  equity  from  the  facts  of  the  partic- 
ular case,  the  rescission  of  the  contract  being  considered  a 
necessary  condition  precedent  to  a  recovery  of  the  purchase 
price.  In  none  of  them  is  the  right  to  recover  the  purchase 
price  based,  as  in  this  case,  upon  an  express  covenant  of 
warranty  to  pay  back  the  purchase  money  in  case  the  land 
is  not  of  the  quality  warranted*    For  this  reason,  we  think' 
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there  is  a  clear  distinction  between  this  case  and  those  cited. 
In  the  latter  equity  had  to  grant  the  right  to  rescind  the 
contract  in  order  to  permit  the  vendee  to  recover  his  money, 
and  that  right  was  based  upon  a  promise  or  liability  implied 
by  equity.  In  this  case,  if  the  vendee  has  any  right,  it  is  a 
legal  right  to  recover  the  purchase  money,  based  upon  the 
express  covenant  of  the  vendor  and  its  breach,  and  in  this 
he  does  not  have  to  rely  upon  any  promise  or  liability  implied 
by  equity  from  the  facts  in  the  case.  If  the  vendee  recovers 
the  purchase  money,  then  a  rescission  of  the  contract  is  neces- 
sarily implied  as  a  result.  It  is  a  result  flowing  from 
appellant's  right  to  recover  on  the  warranty,  rather  than  a 
condition  precedent  to  such  recovery.  It  is  more  for  the  pro- 
tection of  the  vendor  than  the  vendee,  because  it  would  be  in- 
equitable to  permit  the  latter  to  recover  the  purchase  price 
and  keep  the  land.  The  cancelation  of  the  notes  also  neces- 
sarily follows  as  an  equitable  remedy,  from  the  fact  that 
appellant  is  entitled  to  recover  the  purchase  price;  it  would 
be  a  vain  proceeding  to  compel  him  to  pay  all  the  remaining 
notes  and  resort  to  another  action  to  recover  back  the  money 
so  paid.  The  vendee's  lien  also  flows  from  the  appellant's 
right  to  recover  upon  the  express  warranty. 

The  rules  in  regard  to  warranty  apply,  rather  than  those 
in  regard  to  recovery  on  an  implied  liability  to  return  the 
purchase  pric6  arising  out  of  fraud,  mistake  or  failure  of 
consideration.  There  seems  to  be  no  precedent  as  to  an  ex- 
press warranty  of  the  quality  or  character  of  soil.  It  has 
been  held  that  going  into  possession  of  land  under  an  exec- 
utory contract  of  purchase,  with  knowledge  of  defects  in  the 
title,  does  not  amount  to  a  waiver  of  the  right  to  sue  for 
breach  of  a  warranty  of  title  or  against  encumbrances. 
(1  Warvelle  on  Vendors,  2d  ed.,  sec.  329,  p.  393;  11  Tiflfany 
on  Real  Property,  sec.  453,  p.  1693,  notes  45  and  46.)  There 
are  cases  involving  a  warranty  of  the  quality  or  character  of 
chattels  sold.  A  purchaser  of  a  chattel,  expressly  warranted 
to  be  of  a  certain  character  and  quality,  does  not  lose  the 
right  to  sue  upon  the  warranty  by  accepting  it,  knowing  it 
not  to  be  as  called  for  by  the  contract.     {North  Alaska  etc. 
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Co.  V.  Hobbs  etc.  Co.,  159  Cal.  380,  113  Pac.  870,  120  Pac.  27, 
35  L.  R.  A.,  N.  S.,  501,  and  note;  Davidson  Bros.  v.  Smith, 
143  Iowa,  124,  121  N.  W.  503;  Oraff  v.  Osborne  &  Co.,  56 
Kan.  162,  42  Pac.  704;  Douglass  etc.  Co.  v.  Gardner,  10  Cush. 
(Mass.)  88;  Maxted  v.  Fowler,  94  Mich.  106,  53  N.  W.  921; 
McCormick  Harvester  etc.  Co.  v.  Fields,  90  Ii^inn.  161,  95 
N.  W.  886;  Rosenbaum  drain  Co.  v.  Pond  etc.  Co.,  22  Okl. 
555,  98  Pac.  331 ;  EicKbaum  v..  CaldweU  Bros.  Co.,  58  Wash. 
163,  108  Pac.  434;  Williston  on  Sales,  sees.  485-488.) 

The  contrary  is  held  in  Wisconsin  and  Georgia,  but  these 
decisions  represent  a  minority  and  to  our  mind  an  unsound 
view.  It  is  held  by  the  majority  rule  that  the  purchaser  by 
knowingly  taking  the  defective  article  waives  the  right  to 
rescind  and  return  it.  He  has  an  election  to  keep  it  and 
sue  for  breach  of  the  warranty,  or  to  rescind  and  return  it, 
and  by  accepting  and  using  the  article  he  elects  the  first 
remedy  and  waives  the  second.  (Noble  v.  Olympia  Brew. 
Co.,  64  Wash.  461,  117  Pac.  241,  36  L.  R.  A.,  N.  S.,  467,  at 
pp.  472,  473,  and  notes;  Fox  v.  Wilkinson,  133  Wis.  337, 
113  N.  W.  669,  14  L.  R.  A.,  N.  S.,  1107,  and  note;  Maxted 
V.  Fowler,  supra.)  There  seems  to  be  no  reason  why  the 
above  rules  applying  to  a  warranty  of  the  quality  of  a  chat- 
tel should  not  apply  to  a  warranty  of  the  quality  of  soil, 
as  in  the  present  case,  and  we  hold  that  they  do. 

Going  into  possession  under  the  contract,  with  knowledge 
of  the  alkaline  character  of  the  soil,  was  not  a  waiver  of 
the  right  to  sue  upon  the  warranty.  If  rescission  were  a 
necessary  condition  precedent  to  appellant's  right  to  recover 
his  money,  his  action  would  be  defeated.  But,  as  above 
pointed  out,  it  is  not  such  a  condition.  Rescission  in  this 
case  is  necessarily  implied  from  the  terms  of  the  warranty 
as  a  result  of  a  recovery  thereon,  to  avoid  the  injustice  of 
permitting  appellant  to  get  back  his  money  and  keep  the 
land.  While  the  form  of  the  complaint  is  somewhat  con- 
fusing and  misleading,  the  principal  purpose  of  the  action, 
properly  analyzed,  is  to  recover  the  purchase  price  on  the 
warranty,  and  the  other  matters  involved  are  consequences 
or  results  flowing  therefrom.    If  the  warranty  had  not  fixed 
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the  purchase  price  as  the  measure  of  damages  for  its  breach, 
it  could  not  be  contended  that  appellant  by  going  into  posses- 
sion had  waived  his  right  to  recover  on  it.  The  fact  that 
the  warranty  thus  fixed  the  purchase  price  as  the  measure 
of  damages  cannot  alter  the  situation  beyond  requiring  re- 
scission as  a  necessary  result  of  recovery. 

The  last  ground  relied  upon  by  the  trial  court  was  that 
appellant  had  not  restored  or  offered  to  restore  the  posses- 
sion of  the  premises.  It  has  been  suggested  that  he  was  un-^ 
able  to  restore  the  premises  by  reason  of  the  arrangement 
entered  into  with  the  three  Greeks.  That  being  a  mere  crop- 
ping contract,  and  not  a  lease,  the  Greeks  had  no  interest 
in  the  property.  Appellant  could  have  restored  the  prop- 
erty, and  their  only  recourse  would  have  been  against  him 
personally.  If  a  plaintiff  seeks  to  rescind  a  contract  on  the 
ground  of  fraud  or  mistake,  the  general  rule  is  that  he  must 
offer  to  restore  possession.  But  when  a  contract  is  rescinded 
on  account  of  the  vendor's  default,  a  purchaser  who  has 
paid  any  portion  of  the  purchase  money  has  an  equitable 
lien  upon  the  land  as  security  therefor,  and,  when  it  is 
necessary  for  his  protection  to  retain  possession,  he  will  not 
be  required  to  restore  it  to  the  vendor  before  he  can  recover 
the  amount  paid.  (Taft  v.  Kessel,  16  Wis.  291 ;  Mclndoe  v, 
Morman,  26  Wis.  588,  7  Am.  Rep.  96;  Perry  v.  Boyd,  126 
Ala.  162,  85  Am.  St.  17,  28  S.  W.  711;  Kiefer  v.  Rogers,  19 
Minn.  32;  BidUit  v.  Eastern  Ky.  Land  Co.,  99  Ky.  324,  36 
S.  W.  16.) 

C.  S.,  sec.  6411,  provides  as  follows:  **One  who  pays  to 
the  owner  any  part  of  the  price  of  real  property,  under  an 
agreement  for  the  sale  thereof,  has  a  special  lien  upon  the 
property,  independent  of  possession,  for  such  part  of  the 
amount  paid  as  he  may  be  entitled  to  recover  back,  in  case 
of  a  failure  of  consideration." 

This  statutory  lien  would  obtain  in  such  a  case  as  the 
present,  and  since  it  exists  independent  of  possession,  it 
wotdd  not  be  absolutely  necessary  for  appellant  to  retain 
possession  in  order  to  protect  his  lien.  Nevertheless,  it  seems 
appropriate  to  permit  him  to  retain  possession. 
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It  has  also  been  held  in  several  well-considered  cases  that, 
while  it -is  absolutely  necessary  for  a  vendee  to  restore  pos- 
session, or  oflPer  to  do  so,  before  bringing  suit,  where  he  re- 
scinds the  contract  by  his  own  act,  and  sues  for  the  purchase 
price,  this  is  not  necessary  where,  instead  of  rescinding  the 
contract  by  his  own  act,  he  brings  a  suit  in  equity  for  the 
purpose  of  obtaining  a  decree  of  *  rescission,  and  where  the 
court  can,  in  its  decree,  impose  such  conditions  as  may  be 
just.  (Hansen  v.  Allen,  117  Wis.  61,  93  N.  W.  805;  Jandarf 
V.  Patterson,  90  Mich.  40,  51  N.  W.  352;  Smith  v.  Howlett, 
29  App.  Div.  182,  51  N.  Y.  Supp.  910;  Allerton  v.  AUerton, 
50  N.  Y.  670;  Vail  v.  Re^fnolds,  118  N.  Y.  297,  23  N.  E. 
301;  Thomas  v.  Beals,  154  Mass.  51,  27  N.  E.  1004;  In  re 
Am,  Knit  Goods  Co,,  173  Fed.  480,  97  C.  C.  A.  486 ;  Luding- 
ton  V,  Patton,  111  Wis.  208,  86  N.  W.  571;  3  Willistqn  on 
Contracts,  sec.  1460.)  This  case,  while  not  exactly  the  same, 
falls  within  the  principle  of  the  above  decisions.  Appellant 
did  not  rescind  the  contract  by  his  own  act,  but  a  rescission 
necessarily  follows  in  the  event  of  his  recovery. 

It  would  have  been  better  if  he  had  avoided  this  question 
by  alleging  in  his  complaint  that  he  was  ready,  willing  and 
able  to  restore  possession  of  the  premises  to  the  respondent 
upon  being  repaid  the  instalments  of  the  purchase  price, 
and  cancelation  of  the  notes,  but,  for  the  reasons  and  under 
the  authorities  given  above,  his  failure  to  do  so  is  not  fatal 
to  his  right  to  recover. 

We  conclude  from  the  evidence  and  the  findings  of  the 
trial  court  that  there  was  a  breach  of  warranty;  that,  as 
damages  therefor,  appellant  is  entitled  to  recover  the  pur- 
chase price  paid  and  that,  as  results  flowing  from  such  re- 
covery, the  court  should  have  ordered  the  cancelation  of  the 
remaining  notes  and  rescission  of  the  contracts,  and  should 
have  decreed  to  him  a  lien  on  the  real  estate  to  secure  the 
recovery  of  the  purchase  money. 

The  judgment  is  reversed  and  the  cause  remanded,  with  in- 
structions to  make  and  enter  findings  of  fact,  conclusions  of 
law  and  judgment  in  conformity  with  this  opinion.  Costa 
awarded  to  appellant. 

Rice,  C.  J.,  and  Budge,  Dunn  and  Lee,  JJ.,  concur. 
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(February  28,  1921.)- 

C.  B.  ROGERS,  Appellant,  v.  BOISE  ASSOCIATION  OF 
CREDIT  MEN,  LTD.,  a  Corporation,  Respondent. 

[196  Pac.  213.] 

Assignment  fob  Bbnefit  of  Creditors — Intent  to  Prefer  or  De- 
fraud— Continuance  of  Business — Time  of  Sai^e — Considera- 
tion— ^Residue  to  Assignor. 

1.  A  voluntary  assignment  for  benefit  of  creditors  is  valid. 

2.  Intent. to  delay  or  defraud  creditors  is  a  question  of  fact. 
The  mere  fact  that  a  transfer  prefers  certain  creditors  does  not 
avoid  it  under  C.  S.,  sec.  5433. 

3.  Provisions  authorizing  the  assignee  to  continue  the  business, 
and  delay  sale  of  the  assets,  until  they  can  be  wisely  and  pru- 
dently reduced  to  money,  do  not  invalidate  such   assignment. 

4.  The  payment  of  the  debts  and  administration  of  the  trust 
for  that  purpose  is  sufficient  consideration. 

5.  A  provision  for  payment  of  the  balance  to  the  assignors 
after  payment  of  all  the  debts  does  not  invalidate  the  assign- 
ment. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Canyon  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Action  to  set  aside  assignment  for  benefit  of  creditors. 
Judgment  for  defendant.    Affirmed. 

R.  E.  Haynes  and  Thompson  &  Bicknell,  for  Appellant. 

The  trust  deed  is  void  because  it  shows  on  its  face  that 
it  was  a  transfer  of  all  property  with  the  intent  to  delay 
this  plaintiff  and  other  creditors  in  the  collection  of  their 
claims.  (CfUifomia  Cons.  Mn.  Co.  v.  Manley,  10  Ida.  786, 
81  Pac.  50;  Potter  v.  McDowell,  31  Mo.  62;  Belford  v.  Crane, 
16  N.  J.  Eq.  265,  84  Am.  Dec.  155 ;  Cole  v.  Tyler,  65  N.  Y. 
73;  Hunters  v.  Waite,  3  Gratt.   (Va.)  32;  Patten  v.  Casey, 

5.     Reservation  of  balance  or  surplus  under  assignment  or  trans- 
fer for  payment   of  debts  as   rendering  transaction  void,  see  note 
in  Ann.  Oas.  1912D,  500. 
Idaho,  Vol.  33—33 
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57  Mo.  118;  2  Bigelow  on  Fraud,  376;  Thomson  v.  Crane,  73 
Fed.  327;  ScJuxible  v.  Ardner,  98  Mich.  70,  56  N.  W.  1105.) 

If  the  conveyance  hinders  and  delays  creditors,  it  is 
fraudulent  in  law,  irrespective  of  the  motive  of  the  ^antor. 
(24  Am.  Dig.,  Cent  ed..  Fraudulent  Conveyances,  30.) 

The  trust  deed  in  question  was  void  on  its  face  because 
there  was  no  sufficient  consideration.  {Cal.  Cons,  Min,  Co, 
V.  Manley,  supra,)  Said  trust  deed  is  void  because  it  clearly 
shows  that  the  parties  thereto  were  attempting  to  place  the 
property  beyond  the  reach  of  creditors  for  a  period  of  three 
years,  for  the  purpose  of  giving  the  grantors  an  opportunity 
during  that  time  to  compromise  and  settle  with  their  cred- 
itors. (Gere  v,  Murray^  6  Minn.  305;  May  v.  Walker,  35 
Minn.  196,  28  N.  W.  252 ;  Rochester  v.  Sullivan,  2  Ariz.  75, 
11  Pac.  58;  Burrill  on  Assignments,  sec.  214;  Bump,  Fraud. 
Conv.  412;  Bennett  v.  Ellison,  23  Minn.  242.) 

This  trust  deed  was  void  foi:  the  reason  that  it  dictated 
to  the  creditors  the  terms  upon  which  they  should  receive 
benefits  under  it.  (Banning  v,  Sibley,  3  Minn.  389;  Truitt 
V.  Caldwell,  3  Minn.  364  (Gil.  257),  74  Am.  Dec.  764.) 

Givens  &  Barnes,  for  Respondent. 

An  insolvent  debtor  may  prefer  one  creditor  over  another, 
and  such  transaction  is  not  void.  (24  Cent.  Dig.  385,  392; 
Victor  V.  Clover,  17  Wash.  37,  48  Pac.  788,  40  L.  R.  A.  297; 
Daniels  v.  Pac.  Brewing  cfe  Malting  Co.,  86  Wash.  416,  150 
Pac.  609;  McAvoy  v.  Jennings,  44  Wash."  79,  87  Pac.  53; 
In  re  Mann,  32  Minn.  60,  19  N.  W.  347 ;  Parkinson  Bros.  Co. 
V.  Figel,  24  Cal.  App.  701,  142  Pac.  135 ;  Scholle  v.  FinneU, 
367  Cal.  90,  138  Pac.  746.) 

The  payment  in  part  or  in  whole  of  a  pre-existing  debt 
is  sufficient  consideration  to  support  a  conveyance  giving  cer- 
tain creditors  a  preference.  (Saunderson  v.  BroadweU,  82 
Cal.  132,  23  Pac.  36;  Wood  v.  Franks,  67  Cal.  32,  7  Pac.  50; 
Smith-McCord  Dry  Goods  Co.  v.  John  B.  FarweU  Co.,  6 
Okl.  318,  50  Pac.  149.) 

An  assignment  to  a  trustee  is  as  good  as  one  made  direct 
to  the  creditors.     (20  Cyc.  582,  note  99;  Heath  v.  WUson, 
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139  Cal.  866,  73  Pac.  182;  ButUr  v.  Sanger,  4  Tex.  Civ.  411, 
23  S.  W.  487;  Crothers  v.  Busch,  153  Mo.  606,  55  S.  W. 
149;  Mansur  cfe  Tibietts  Imp.  Co.  v.  Ritchie,  159  Mo.  213, 
60  S.  W.  87;  Pogue  v.  Rowe,  236  Dl.  157,  86  N.  E.  207;  In 
re  Farrell,  176  Fed.  505,  100  C.  C.  A.  63 ;  Torlina  v.  Tror- 
licht,  6  JNf.  M.  54,  27  Pac.  794,  citing  cases;  Ontario  Bank  v- 
Hurst,  103  Fed.  231,  43  C.  C.  A.  193;  Geer  v.  Traders'  Bank 
of  Canada,  132  Mich.  215,  93  N.  W.  437 ;  Moloney  &  Co.  v. 
Oonhue,  152  Mich.  325,  116  N.  W.  436;  Lucy  v.  Freeman, 
93  Minn.  274,  101  N.  W.  167.) 

Even  though  the  business  is  continued,  the  provision  does 
not  make  the  assignment  or  transfer  void  or  illegal.  (Roch- 
ester V.  Sullivan,  2  Ariz.  75,  11  ^ac.  58;  Wells-Stone  Merc. 
Co.  V.  Orover,  7  N.  D.  460,  75  N.  W.  911,  41  L.  R.  A.  252; 
Bobbins  v.  Butcher,  104  N.  Y.  575,  11  N.  E.  272 ;  Bagley  v. 
Bowe,  105  N.  Y.  171,  59  Am.  Rep.  488,  11  N.  E.  386.) 

The  assignment  in  the  case  at  bar  defines  and  limits  the 
discretion  allowed  the  trustee  sufficiently  to  bring  it  within 
the  rule  and  authorize  the  court  in  sustaining  the  assignment. 
{Dorr  V.  Schmidt,  38  Fla.  354,  21  So.  279;  Moore  v.  Blum 
(Tex.  Civ.),  40  S.  W.  511;  Pwrlin  etc.  Co.  v.  Hanson,  21  Tex. 
Civ.  401,  53  S.  W.  62;  WiLhoit  v.  Lyons,  98  Cal.  409,  33 
Pac.  325;  SOsby  v.  Strong,  38  Or.  36,  62  Pac.  633.) 

In  the  absence  of  collusion  or  fraud,  an  insolvent  corpora- 
tion is  not  prohibited  from  preferring  certain  creditors  over 
others.  (Bump,  Fraudulent  Conveyances,  2d  ed.^  p.  187; 
Currie  v.  Bowm/m,  25  Or.  364,  35  Pac.  848;  Pettengill  v. 
Blackman,  30  Ida.  241,  164  Pac.  358;  Bates  v.  Papesk,  30 
Ida.  529,  166  Pac.  270.) 

McCarthy,  J.— in  December,  1914,  C.  H.  Sargent  and 
Mary  H.  Burnett,  copartners  under  the  firm  name  of  the 
Fruitland  Mercantile  Company,  or  Sargent  &  Burnett,  were 
in  financial  difficulty  and  unable  to  pay  their  debts.  On 
December  28th  they  made  an  assignment  for  the  benefit  of 
all  creditors  to  the  respondent  covering  their  property  both 
copartnership  and  individual,  real  and  personal.  The  assign- 
ment was  recorded  in  the  county  in  which  the  real  estate  is 
situated  on  January  13,  1915. 
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The  following  is  a  resumS  of  its  provisions  so  far  as  they 
are  called  in  question  in  this  case.  The  property  conveyed 
is  held  in  trust  to  reduce  such  property  to  money  as  soon 
as  the  same  can  wisely,  prudently  and  properly  be  done, 
using  the  said  trustee's  best  judgment  therein.  The  trustee 
has  the  right  to  complete  the  manufacture  of  the  stock  and 
materials  now  on  hand  in  process  of  manufacture,  and  pro- 
cure, manufacture  and  use  such  stock  and  materials  and  em- 
ploy such  labor  as  shall  in  its  opinion  be  necessary  and 
proper  for  the  economical  and  faithful  administration  of  the 
trust  herein  ....  or  as  it  shall  be  requested  by  the  benefi- 
ciaries  The  trustee  is  to  pay,  satisfy  and  discharge 

from  the  proceeds  thereof,  after  deducting  iall  necessary  costs 
....  and  after  paying  all  claims  which  are  entitled  to 
preference  under  existing  laws,  all  other  debts  of  the  said 
copartnership  and  of  the  said  copartners  equitably  and 
ratably.  The  trustee  is  to  pay  any  balance  remaining  to  the 
said  Sargent  &  Burnett,  to  be  held  and  disposed  of  by  them 
as  if  this  conveyance  had  not  been  made.  If  the  said  Sar- 
gent &  Burnett  make  any  arrangement  within  three  years 
from  date  with  their  creditors,  whereby  they  are  released 
from  all  liability  to  them,  or  three-fourths  of  said  creditors 
cease  to  be  so  interested,  or  otherwise  consent  that  said 
property  shall  be  conveyed  to  the  said  debtors,  then  the 
trustee  shall  reconvey  the  property  then  in  its  hands.  No 
person  shall  be  entitled  to  payment  under  said  assignment 
except  such  as  are  at  the  date  thereof  creditors  of  the  firm 
or  of  one  of  the  copartners,  and  shall  within  thirty  days 
from  such  date  notify  the  trustee  in  \\Titing  of  the  amount 
and  character  of  the  claim,  and  furnish  a  specification  of 
the  items  if  requested  by  the  trustee.  The  trustee  shall  dis- 
tribute the  moneys  ratably  among  the  creditors  in  discharge 
of  their  debts  by  such  instalments  and  at  such  times  as  the 
trustee  shall  think  satisfactory,  and  pay  the  surplus,  if  any, 
to  the  copartners.  It  shall  be  lawful  for  the  trustee  to 
postpone  the  sale  and  collection  of  any  part  of  the  premises 
for  such  time  as  is  consistent  with  reducing  the  same  to 
money  as  soon  as  this  can  wisely  and  prudently  be  done. 
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The  trustee  may  calry  on  the  business  which  the  copartners 
have  heretofore  carried  on,  and  for  that  purpose  make  ad- 
vances out  of  the  premises  subject  to  the  trust  and  as  it  shall 
deem  fit. 

Sixty-four  creditors  with  claims  aggregating  $29,054.06 
consented  to  its  terms  and  filed  their  claims  with  the  assignee. 
The  appellant  had  a  claim  against  the  copartnership,  based 
on  a  note  executed  in  1913,  which  fell  due  in  August,  1914, 
and  was  renewed  for  one  year.  On  June  12,  1916,  appellant 
obtained  a  judgment  against  the  said  copartnership  in  the 
district  court  for  Canyon  county  in  the  sum  of  $5,955.90. 
Execution '  issued  and  was  returned  unsatisfied.  Following 
the  execution  of  the  assignment,  respondent  went  into  pos- 
session of  the  real  and  personal  property  and  proceeded  to 
administer  the  trust.  On  September  15,  1916,  appellant  com- 
menced  this  action.  In  this  complaint  he  alleges  that  the  co- 
partnership is  insolvent  and  has  no  property  from  which  he 
can  collect  his  judgment;  that  the  assignment  was  without, 
consideration  and  made  with  intent  to  delay  and  defraud 
him,  and  prays  that  the  transfer  be  declared  fraudulent  and 
void,  that  his  judgment  be  declared  a  lien  on  the  property 
transferred  and  be  satisfied  by  a  sale  thereof.  Respondent 
in  its  answer  denies  any  lack  of  consideration  or  any  intent 
to  delay  or  defraud  appellant,  and  sets  up  that  appellant 
has  been  guilty  of  laches.  The  trial  court  found  that  the 
assignment  was  supported  by  a  sufficient  consideration,  that 
there  was  no  intent  to  delay  or  defraud  appellant,  and  that 
appellant  had  been  guilty  of  laches;  concluded  that  the 
assignment  was  valid  and  entered  judgment  for  respondent. 
From  this  judgment  an  appeal  is  taken. 

The  assignment  is  a  voluntary  one  for  the  benefit  of  credi- 
tors. Unless  inhibited  by  statute,  it  is  valid.  (5  C.  J.  1047, 
sec.  16,  note  14.)  The  Idaho  statute  in  regard  to  assign- 
ments by  insolvents  is  inoperative,  having  been  suspended 
by  the  federal  bankruptcy  act,  and  such  an  assignment  is 
valid  in  this  state.  (Capital  Lumber  Co.  v,  Saunders,  26 
Ida.  408,  143  Pac.  1178.) 


Digitized  by 


Google 


518    Rogers  v.  Boise  Assn.  op  Credit  Men,  Ltd.     [33  Idaho, 

Opinion  of  the  Court — ^McCarthy,  J. 

We  will  take  up  the  principal  points 'urged  hy  appellant 
in  the  order  which  seemB  to  us  most  logical.  He  first  con- 
tends that  the  deed  shows  on  its  face  an  intent  to  delay  or 
defraud  other  creditors  in  violation  of  G.  S.,  sec.  5433. 

Even  if  the  assignment  had  the  effect  of  preferring  cer- 
tain creditors,  it  would  not  be  invalid  for  that  reason.  A 
preference  is  valid  in  the  absence  of  an  actual  intent  to 
defraud.  The  existence  of  such  intent  is  a  question  of  fact. 
The  mere  fact  that  preference  results  is  not  proof  of  fraud. 
{Wilson  V.  Baker'  Clothing  Co.,  25  Ida.  378,  137  Pac.  896, 
50  L.  R.  A.,  N.  S.,  239;  Capital  Lumber  Co.  v.  Saunders, 
supra;  Pettengill  v,  Blackman,  30  Ida.  241,  164  Pac.  358; 
Bates  V.  Papesh,  30  Ida.  529,  166  Pac.  270.)  The  fact 
that  the  conveyance  was  made  to  a  third  party  as  assignee 
instead  of  directly  to  the  interested  creditors  does  not  alter 
the  situation.  (Health  v.  Wilson,  139  Cal.  362,  73  Pac.  182; 
20  Cyc.  582,  note  99.)  The  burden  was  on  appellant  to 
establish  an  intent  to  defraud  or  prefer,  and  he  did  not 
sustain  such  burden.  The  finding  of  the  trial  court  that 
there  was  no  such  intent  is  supported  by  the  evidence.  Fur- 
thermore, the  instrument  shows  on  its  face  that  there  was 
no  intent  to  prefer  any  creditor.  It  was  for  the  benefit  of 
all.  Its  recording  gave  notice  to  appellant.  His  nonpartici- 
pation  was  from  choice. 

It  is  claimed  that  the  assignment  shows  on  its  face  an 
intent  to  delay  or  defraud  creditors  in  that,  first,  it  author- 
izes the  trustee  to  continue  the  business  indefinitely,  and, 
second,  it  places  the  property  beyond  the  reach  of  creditors 
for  an  unreasonable  time,  to  wit,  three  years. 

*'The  cases  where,  in  an  assignment  in  trust  for  the 
benefit  of  creditors,  a  trustee  may  legally  be  authorized  to 
continue  the  business  of  the  assignor,  are  those  in  which  the 
carrying  on  of  the  business  is  merely  ancillary  to  the  wind- 
ing up  of  the  debtor's  affairs  and  with  a  view  of  more 
effectually  promoting  the  interests  of  the  creditors.  Where 
the  authority  is  given  chiefly  for  the  benefit  of  the  debtor, 
or  where  it  is  intended  to  hinder  and  delay  creditors  for  an 
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unreasonable  period  in  the  collection  of  their  debts,  it  ren- 
ders the  deed  fraudulent  and  void. 

**The  diligence  of  a  provident  man  is  the  measure  of  a 
trustee's  duty,  and  a  provision  in  a  deed  of  assignment  which 
exempts  the  trustee  from  that  degree  of  liability,  or  in  any 
way  restricts  it  to  a  less  degree  than  that  which  the  law 
imposes  upon  trustees,  renders  the  assignment  void."  {De- 
Wolf  V.  Sprague  Mfg.  Co.,  49  Conn.  282.) 

Provisions  giving  an  assignee  the  power  to  continue  the 
business  are  not  objectionable  if  consistent  with  an  honest 
intent  to  make  the  property  bring  as  much  as  possible  for 
the  benefit  of  creditors.  {Moore  v.  BVum  (Tex.  Civ.),  40 
S.  W.  511.)  The  right  to  replenish  the  stock  dofes  not  in- 
validate an  assignment  if  it  is  intended  for  the  benefit  of 
the  creditors  and  not  for  the  benefit  of  the  debtor.  **A  grant 
of  powers  to  a  trustee  which  if  exercised  honestly  and  with 
good  judgment  must  often  prove  a  boon  to  both  creditors 
and  debtor,  is  neither  fraudulent  per  se  nor  does  it  raise  a 
presumption  which  shifts  the  onus  of  sustaining  the  deed 
on  the  maker."  {Stonelvmer  v.  Jeffreys,  116  N.  C.  78,  21 
S.  E.  29.)  Some  measure  of  discretion  must  be  vested  in 
the  first  instance  in  the  trustee.  {WoodAvard  v.  MarsTudl 
(Mass.),  22  Pick.  468.)  If  absolute  discretion  is  vested  in 
the  trustee,  this  avoids  the  assignment,  but  this  is  not  true 
if  the  discretion  is  subject  to  the  control  of  the  creditors  or 
the  courts.  {Dorr  v.  Schmit,  38  Fla.  354,  21  So.  279 ;  Rob- 
bins  V.  Butcher,  104  N.  Y.  575,  11  N.  E.  272.)  If  the  assign- 
ment  vests  discretion  in  the  assignee,  it  must  be  understood 
as  meaning  legal  discretion  and  not  an  absolute  one.  {Cnb- 
ben  V.  Ellis,  69  Wis.  337,  34  N.  W.  154.)  It  is  only  when 
the  provisions  giving  authority  to  the  assignee  clearly  exclude 
the  idea  of  control  by  the  courts  upon  application  of  the  in- 
terested creditors  that  an  assignment  is  to  be  held  invalid. 
Otherwise,  it  is  considered  that  there  was  no  intention  to 
exclude  such  control  and  the  assignment  is  good.  (Bigelow 
on  Fraudulent  Conveyances,  p.  348.)  The  provisions  of  the 
assignment  must  be  read  and  considered  together.  They  do 
not  authorize  the  assignee  to  continue  the  business  indefi- 
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nitely,  but  only  in  so  far  as  may  be  reasonably  necessary  to 
reduce  the  property  to  money  as  soon  as  the  same  can  wisely, 
prudently  and  properly  be  done.  It  clearly  appears  that 
the  discretion  lodged  in  the  trustee  is  not  an  absolute  one, 
but  is  subject  to  the  control  of  the  beneficiaries  and  of  the 
courts. 

The  assignment  does  not  place  the  property  beyond  the 
reach  of  creditors  for  three  years.  It  provides  for  a  sale  as 
soon  as  may  be  wise,  prudent  and  proper.  The  three-year 
provision  is  to  the  effect  that  if  the  debtors  make  settlement 
with  their  creditors  within  three  years,  the  trustee  shall 
reconvey  the  property  then  in  its  hands.  This  does  not  in 
any  sense  bind  the  trustee  or  the  creditors  to  wait  three 
years  for  a  sale  if  the  same  can  wisely,  prudently  and  prop- 
erly be  made  before  that  time.  It  was  impossible  to  deter- 
mine in  advance  how  long  might  be  reasonably  required  to 
make  proper  disposition  of  the  property,  including  a  stock 
of  merchandise,  book  accounts,  fixtures,  livestock,  an  orchard 
and  other  real  estate.  There  is  no  evidence  that  it  was  un- 
reasonably delayed,  or  that  the  trust  was  improperly  ad- 
ministered in  any  other  way.  If  the  assignment  provides  for 
a  delay  in  the  sale,  further  than  such  as  may  be  reasonably 
necessary  to  apply  the  property  to  the  payment  of  the  debts, 
it  is  void,  because  such  a  provision  is  more  for  the  benefit  of 
,  the  debtor  than  for  the  creditors.  (Benneti  v.  Ellison,  23 
Minn.  242.)  If  the  assignment  permits  such  delay  as  may 
be  reasonably  necessary  to  carry  out  its  legitimate  purposes, 
it  is  valid.  (Rochester  v.  Sullivan^  2  Ariz.  75,  11  Pac.  58.) 
The  assignment  in  question  does  not  provide  for  any  un- 
reasonable delay,  but  only  for  such  as  may  be  reasonably 
necessary  to  carry  out  its  purposes.  It  is  not  subject  to  ob- 
jection on  that  account. 

Next,  appellant  claims  that  the  assignment  is  void  on  its 
face  for  lack  of  consideration.  The  payment  of  the  debts 
due  the  creditors  and  the  administration  of  the  property  by 
the  trustee  for  that  purpose  are  sufficient  consideration. 
{Smmderson  v.  Broadwcll,  82  Cal.  132,  23  Pac.  36;  Butler 
V.  Sanger,  4  Tex.  Civ.  App.  411,  23  S.  W.  487.) 
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Appellant  next  contends  that  the  assignment  is  void  on 
its  face  because  it  dictates  to  creditors  the  terms  upon  which 
they  shall  receive  benefits.  A  provision  Which  is  primarily 
for  the  benefit  of  the  debtor  and  not  reasonably  necessary 
for  the  administration  of  the  trust  will  avoid  an  assignment. 
On  the  other  hand,  provisions  which  are  reasonably  neces- 
sary in  order  to  apply  the  property  to  the  payment  of  the 
debts  and  effectually  administer  the  trust  do  not  invalidate 
the  assignment.  Any  provisions  of  this  assignment  which 
dictate  terms  to  creditors  are  such  as  are  reasonably  neces- 
ary  in  order  to  carry  out  its  legitimate  purposes. 

Finally,  appellant  contends  that  the  assignment  is  void  on 
its  face  because  it  provides  that  the  property  remaining 
after  payment  of  debts  shall  revert  to  the  assignors.  Such 
is  the  holding  in  Truitt  v.  Caldwell,  3  Minn.  364  (Gil.  257), 
74  Am.,  Dec.  764.  In  that  case  an  assignment  was  for  the 
benefit  of  one  creditor.  In  thJs  case  it  is  for  the  benefit 
of  all.  The  sounder  rule  has  been  laid  down  by  the  court 
of  appeals  of  Texas  to  the  effect  that  the  reservation  of  a 
right  on  the  part  of  the  assignor  to  the  residue  remaining 
after  payment  of  the  debts  does  not  invalidate  the  assign- 
ment when  such  reservation  gives  him  only  such  rights  as 
he  would  have  under  the  law.  (Parlin  &  Orendorff  Co,  v. 
Hanson,  21  Tex.  Civ.  App.  401,  53  S.  W.  62.)  Such  is  the 
case  here,  the  provision  being  that  the  assignors  shall  be  en- 
titled to  the  residue  only  after  payment  of  the  debts.  All 
the  creditors  are  entitled  to  participate  if  they  choose.  The 
delivery  of  the  residue  to  the  assignors  after  payment  of 
the  debts  does  not  invalidate  the  assignment. 

It  was  suggested  by  appellant's  counsel  on  the  oral  argu- 
ment, although  not  in  the  brief,  that,  even  if  the  assignment 
is  valid,  the  court  should  have  decreed  the  appellant  a  lien 
on  the  property  covered  by  the  assignment  subject  to  the 
administration  of  the  trust.  This  question  was  not  raised  by 
the  pleadings,  nor  on  the  trial  below.  There  is  nothing  in 
the  record  to  show  that  there  will  be  a  surplus.  The  ques- 
tion would  therefore  seem  to  be  beside  the  issues  and  entirely 
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academic.  If  a  surplus  is  returned  to  the  assignors,  the 
appellant  will  at  that  time  have  his  remedy.  • 

We  conclude  that  the  assignment  for  >the  benefit  of  credi- 
tors is  valid.  Other  points  mentioned  in  the  briefs  or  on 
the  oral  argument,  not  expressly  treated  above,  have  been 
considered  by  the  court  and  are  not  regarded  as  well  taken. 

The  judgment  is  affirmed.     Costs  awarded  to  respondent. 

Budge,  Dunn  and  Lee,  JJ.,  concur. 
Bice,  G.  J.«  disqualified. 


(Febroaiy  28,  1921.) 

JOHN   H.   YOUNG,   Respondent,   v.   A.   L.   ANDERSON, 

Appellant. 

[196  Pac.  193.] 
'TOBTS — BeLEASB    of    One    T0KT-FEA.S0a--00NSIDEBATI0N     FOB    Belease 

OF  One  Toet-feasob — Reduction  Pbo  Tanto  of  Amount  Becoy- 
EBABLE  Against  Anotheb. 

1.  A  release  of  a  cause  of  action  against  one  tort-feasor  la 
not  a  bar  to  an  action  against  another  independent  tort-feasor. 

2.  The  consideration  received  by  one  injured  as  a  consequence 
of  a  tort  committed  by  two  or  more  tort-feasors  operat'Os  to 
reduce  pro  tanto  the  amount  of  damages  be  is  entitled  to  recover 
against  any  other  tort-feasor  responsible  for  his  injuries,  and  this 
is  true  whether  the  tort-feasors  be  joint  or  independent. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Canyon  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Action  for  damages,  with  counterclaim  by  .defendant. 
Judgment  for  plaintiflP.    Affirmed. 

1.  On  effect  of  release  of  one  joint  tort-feasor  on  liability  of 
other,  see  notes  in  11  Am.  St.  906;  92  Am.  St.  873;  1  Ann.  Oas. 
63;  11  Ann.  Caa.  397;  Ann.  Gas.  1913B,  270;  58  L.  B.  A.  293; 
Zi.  B.  A.   1918F,   363. 
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O'Connor  &  Anderson,  for  Appellant. 

**If  injury  follows  as  the  combined  result  of  the  wrongful 
acts  of  several  acting  independently,  recovery  may  be  had 
severally  against  each  of  such  independent  tort-feasors,  in 
proportion  to  the  contribution  of  each  to  the  injury." 
{Woodlmd  V.  Portneuf-Marsh  Valley  Irr,  Co.,  26  Ida.  789, 
146  Pac.  1106.) 

**But  if  the  wrong  consists  not  of  one  tort  alone,  for 
which  the  parties  are*  severally  liable,  but  of  separate  and 
distinct,  although  closely  connected  torts,  for  which  the 
parties  are  respectively  liable,  then  the  acceptance  of  satisfac- 
tion from  one  in  respect  to  his  part  in  the  wrongdoing  does 
not  discharge  the  others  from  liability  for  their  respective 
shares  in  the  transaction."  (34  Cyc.  1088,  1089;  Jeweti  v. 
Wanshtira,  43  Iowa,  574;  Carson  v.  Smith,  133  Mo.  606,  34 
S.  W.  855;  Pittsburg  B.  Co.  v.  Chapmam,  145  Fed.  886,  76 
C.  C.  A.  418;  Sckram  v.  Brooklyn  Heights  Co.,  54  N.  Y. 
Supp.  945;  Uaier  v.  Beck,  108  Iowa,  575,  79  N.  W.  344; 
Chicago  v.  Babcock,  143  111.  358,  32  N.  E.  271;  Pogel  v. 
MeUke,  60  Wis.  248,  18  N.  W;  927.) 

G.  W.  Lamson,  for  Respondent. 

The  rule  of  joint  tort-feasors  has  no  application  here,  but 
the  rule  that  **a  person  injured  is  entitled  to  but  one  satis- 
faction for  the  same  injury,"  is  nearer  in  point.  (34  Cyc. 
1088;  Tompkins  v.  Clay  Street  Hill  R.  Co.,  66  Cal.  163,  4 
Pac.  1165.) 

RICE,  C.  J. — Respondent  brought  this  action  to  recover 
for  the  hire  of  a  horse  and  buggy,  and  also  for  damages  re- 
sulting to  the  property  while  in  the  possession  of  appellant 
as  bailee.  Appellant  answered  and  filed  a  counterclaim,  al- 
leging damages  for  breach  of  warranty  that  the  horse  was 
gentle  and  trustworthy;  that  it  was  in  fact  fractious  and 
unmanageable,  on  account  of  which  he  was  injured  while  ex- 
ercising due  care  on  his  part. 

It  appears  that  the  injury  occurred  in  the  streets  of 
Nampa,  upon  the  approach  of  an  interurban  car  operated 
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by  the  Boise  Valley  Traction  Company.  At  the  trial,  dur- 
ing cross-examination  of  appellant,  apd  over  an  objection, 
the  court  received  in  evidence  a  copy  of  a  paper  purported 
to  have  been  executed  by  appellant,  in  which  he  acknowl- 
edged receipt  of  fifty  dollars  from  the  Boise  Valley  Traction 
Company  **in  full  settlement,  discharge  and  release  of  every 
and  all  claim  for  damages  on  account  of  injury  sustained" 
at  the  time  of  the  accident,  in  consideration  of  which  appel- 
lant **  releases,  discharges  and  acquits  the  Boise  Valley  Trac- 
tion Company  ....  from  every  and  all  liability,  claim 
and  demand,  whether  contingent  or  accrued,  on  account  of 
said  injury  or  injuries,  or  any  injuries."  This  paper,  being 
a  copy,  of  course,  was  incompetent  in  the  absence  of  proof 
that  the  original  could  not  be  obtained,  and  it  was  also  im- 
properly introduced  as  a  part  of  the  cross-examination  of 
appellant.  Appellant  has  not  urged  these  objections  in  this 
court,  and  we  assume  he  has  waived  them;  but  he  does  urge 
that  the  document  was  inadmissible  in  evidence  for  any  pur- 
pose, and  that  its  admission  was  harmful  and  prejudicial. 

The  document  is  to  be  construed  as  a  release,  having  the 
effect  of  an  agreement  not  to  sue,  and  not  as  an  acknowl- 
edgment of  satisfaction  for  the  injuries  received.  The  Boise 
Valley  Traction  Company  was  not  in  any  sense  a  joint  tort- 
feasor with  respondent.  The  release,  therefore,  was  not  a 
bar  to  the  counterclaim  against  respondent.  {MUler  v.  Beck 
ife  Co,,  108  Iowa,  575,  79  N.  W.  344;  City  of  Chicago  v. 
Bahcock,  143  111.  358,  32  N.  E.  271;  Pogel  v.  MeUke,  60 
Wis.  248,  18  N.  W.  927;  Murphy  v.  Penniman,  105  Md. 
452,  121  Am.  St.  583,  66  Atl.  282;  Snow  v.  Chandler,  10 
N.  H.  92,  34  Am.  Dec.  140;  Pittsburg  Rys.  Co.  v.  Chapman, 
145  Fed.  886,  76  C.  C.  A.  418;  34  Cyc.  1088.) 

Since,  however,  appellant  was  only  entitled  to  receive  com- 
pensation for  his  injuries  received,  th^  consideration  received 
from  the  Boise  Valley  Traction  Company  for  the  release  of 
any  claim  against  it  operated  to  reduce  pro  tanto  the  amount 
of  any  damages  he  was  entitled  to  recover  against  any  other 
tort-feasor  responsible  for  his  injuries,  and  this  is  true 
whether  the  tort-feas6rs  be  joint"  or  independent.    The  re- 
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lease,  therefore,  was  admissible  in  evidence.  {Murphy  v, 
Penniman,  supra;  Snow  v.  Chandler,  supra;  City  of  Chicago 
V.  Bahcock,  supra;  Miller  v.  Beck  &  Co,,  supra;  Ellis  v, 
Esson,  50  Wis.  138,  36  Am.  Rep.  830,  6  N.  W.  518.) 

Appellant  specifies  as  error  the  failure  of  the  court  to 
give  certain  instructions  requested  by  hira,  but  the  instruc- 
tions given  by  the  court  contained  the  substance  of  the  re- 
quested instructions  so  far  as  they  stated  the  law  applicable 
to  the  case. 

We  do  not  find  any  prejudicial  error  in  the  record,  and  th^ 
judgment  is  affirmed.     Costs  awarded  to  respondent. 

Budge,  McCarthy,  Dunn  and  Lee,  JJ.,  concur. 


(March  1,  1921.) 

COMODORE  JACKSON  et  al.,  Respondents,'  v.  J.  M. 
COWAN  et  al..  Respondents,  and  BERNICE  P.  KIEF 
et  ux.,  Appellants. 

[196  Pac.  216.] 

Ibbioation  —  Peioeities  —  SuBPLow  —  Lower  Peiob  Appropriatob  — 
Upper  Subsequent  Approprutor — Burden  op  Proof — Evidence 
Taken  by  Bkperee — Conflict — Review  of  Evidence. 

1.  Where  testimony  in  the  court  below  is  taken  before  a 
referee,  this  court  wiU  pass  upon  its  weight  and  credibility  even 
in  the  presence  of  conflict. 

2.  Where  there  is  evidence  of  subflow  in  a  stream,  the  burden 
of  proving  that  the  water  will  not  reach  a  prior  lower  appro- 
priator  is  upon  a  subsequent  upper  appropriator  who  asserts  that 
such  is  the  case. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Bimore  County.  Hon.  James  R.  Bothwell, 
Judge. 

Priority  suit.  Defendants  Kief  appeal.  Modified  and 
affirmed. 
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Daniel  McLaughlin  and  W.  C.  Howie,  for  Appellant. 

All  the  testimony  in  this  ease  was  taken  before  referees  and 
reported  by  them  to  the  judge  who  rendered  the  decision, 
and  who  did  not  see  nor  hear  a  single  witness ;  therefore,  the 
case  was  in  effect  tried  upon  documentary  evidence,  and  is 
to  be  heard  by  this  court  de  novo.  (R^hy  v.  Rohy,  10  Ida. 
139,  77  Pac.  213;  Sionebumer  v.  Stonebumer,  11  Ida.  603, 
83  Pac.  938;  Spofford  v,  Spofford,  18  Ida.  115,  108  Pac. 
1054;  Parsons  v.  Wrble,  19  Ida.  619,  115  Pac.  8.) 

J.  Q.  Watts,  for  Respondents,  filed  no  brief. 

McCarthy,  J. — This  is  an  action  to  determine  priorities 
in  the  use  of  the  waters  of  Rattlesnake  Creek,  in  Elmore 
County.  Testimony  was  taken  by  a  referee  and  transcribed. 
The  rule  that  this  court  will  refuse  to  disturb  the  findings 
of  the  trial  court  where  there  is  a  substantial  conflict  in  the 
.•evidence  does  not  apply,  because  in  such  case  the  trial  judge, 
not  having  observed  the  witnesses,  is  in  no  better  pasition 
than  this  court  to  pass  upon  the  weight  and  credibility  of 
the  testimiony.  (Roby  v.  Roby,  10  Ida.  139,  77  Pac.  213; 
Stonebumer  v.  Stonebumer,  11  Ida.  603,  83  Pac.  938;  Spof- 
ford V.  Spofford,  18  Ida.  115,  108  Pac.  1054;  Parsons  v. 
Wrble,  19  Ida.  619,  115  Pac.  8.) 

The  first  point  raised  is  that  the  court  erred  in  fixing  the 
duty  of  water  at  one  inch  to  the  acre  for  respondents'  land. 
We  conclude  that  the  weight  of  the  evidence  sustains  the 
findings  and  decree  in  this  respect. 

The  second  point  is  that  the  respondent  Jackson  was 
granted  a  right  for  13.36  acres  which  he  held  at  one  time 
under  a  pre-emption  entry  and  later  relinquished.  This  is 
not  well  taken,  because  it  does  not  appear  that  the  court 
gave  him  a  right  based  on  the  use  of  water  upon  the  land 
which  he  relinquished.  The  evidence  shows  that  he  used  the 
water  upon  the  land  described  in  the  decree,  which  he  owned 
at  the  time  he  initiated  his  water  right  and  still  owns. 

The  next  point  is  that  the  respondent  Hoffman  is  given  a 
right  for  2.89  acres  which  belonged  to  another.    The  evidence 
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shows  that  when  she  bought  her  ranch  she  thought  it  in- 
cluded this  2.89  acres.  Accordingly,  she  cultivated  and  irri- 
gated it  for  a  while.  Later  she  found  it  did  not  belong  to 
her  and  ceased  to  cultivate  or  irrigate  it.  In  the  spring  of 
1914  she  bought  the  land  and  began  to  irrigate  it  again. 
The  court  gave  her  a  priority  for  this  2.89  acres  of  the  same 
date  as  her  priority  for  the  rest  of  her  land.  This  was  error. 
Her  priority  for  the  2.89  acres  should  date  from  the  open- 
ing of  the  irrigation  season  of  1914  on  May  1st. 

The  respondent  J.  G.  Watts,  trustee,  operated  a  reservoir 
below  the  point  of  appropriation  of  appellants.  In  their 
answer  the  appellants  allege: 

**That  between  the  points  of  diversion  of  the  said  plaintiff 
Hoffman  and  the  said  reservoir  of  plaintiff.  Watts,  the  stream 
flows  over  a  tortuous,  sandy,  gravelly  bed,  in  which  great 
quantities  of  the  water  of  said  stream  are  lost.  That  none 
of  the  waters  of  said  stream  will  reach  the  said  reservoir  of 
said  plaintiff  Watts  after  the  extreme  heavy  flood  waters  of 
the  early  spring  have  subsided,  and  that  they  usually  sub- 
side before  the  irrigation  season  of  each  and  every  year; 
and  that  after  the  commencement  of  the  irrigation  season 
of  each  year,  if  all  the  waters  of  said  stream  were  turned 
into  the  channel  of  said  stream  and  permitted  to  flow  down 
the  same,  they  would  not  reach  the  said  reservoir  of  said 
plaintiff  but  would  be  wasted  and  lost." 

The  question  thus  arose  as  to  whether,  after  a  flood  season, 
the  waters  of  the  creek  would  reach  the  reservoir.  The 
evidence  is  conflicting.  Appellants  asked  the  court  to  make 
the  following  finding:  **That  when  water  of  said  stream  be- 
comes low,  the  water  will  not  reach  the  reservoir  of  the 
plaintiff  J.  G.  Watts,  trustee,  and  if  turned  into  the  stream 
18  lost,  and  that  by  so  turning  said  water  into  said  stream  at 
such  times  is  wasted'';  and  to  insert  the- following  provision 
in  the  decree:  **That  no  water  shall  be  turned  into  the 
channel  of  said  stream  for  the  benefit  of  plaintiff  J.  G. 
Watts,  trustee,  for  the  reservoir  when  the  same  will  not  reach 
the  said  reservoir  on  the  surface  of  said  channel  and  when 
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the  same  can  be  put  to  a  beneficial  use  by  other  parties  to 
this  action." 

Obviously  the  proposed  finding  and  provision  in  the  de- 
cree were  too  indefinite.  The  court  should,  however,  have 
made  a  finding  on  this  issue,  It  is  not  sufficiently  covered 
by  any  of  the  findings  made.  Inasmuch  as  the  court  below 
heard  the  case  on  testimony  taken  before  a  referee,  nothing 
would  be  gained  by  remanding  it  to  the  district  court  with 
instructions  to  find  on  this  issue.  This  court  should  finally 
dispose  of  the  matter  on  this  appeal.  While  there  is  evi- 
dence that  the  water  sinks  at  times  in  the  bed  of  the  creek 
some  distance  above  the  reservoir,  there  is  evidence  that,  as 
is  usually  the  case  with  mountain  streams,  it  then  flows 
beneath  the  surface,  following  the  course  of  the  stream  and 
thus  reaching  the  reservoir.  The  burden  of  proving  that 
it  did  not  reach  the  reservoir  was  upon  the  appellants  {Neil 
V.  Hyde  (on  rehearing),  32  Ida.  586,  186  Pac.  710;  Fetter- 
son  v.  Payne,  43  Colo.  184,  95  Pac.  301),  and  this  they  fail 
to  do.  The  finding  of  the  trial  court  should  have  been 
against  appellants  on  this  issue.  Under  the  circumstances, 
the  failure  to  find  is  not  reversible  error. 

The  cause  is  remanded  to  the  district  court,  with  direc- 
tions to  modify  its  findings  and  decree  so  as  to  provide  that 
the  respondent  Hoffman  shall  have  a  priority  of  May  1, 
1880,  for  21.68  inches  for  use  on  the  land  in  section  10,  de- 
scribed in  the  decree,  and  of  May,  1,  1914,  for  2.89  inches  for 
use  on  the  land  in  section  3  described  in  the  decree.  In 
other  respects  the  decree  is  affirmed.    No  costs  are  awarded. 

Eice,  C.  J.,  and  Budge,  Dunn  and  Lee,  JJ.,  concur. 
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(March  1,  1&21.) 

STATE,  Respondent,  v.  A.  J.  STEENSLAND,  Appellant. 

[196  Pac.   1080.] 

CWMiNAL  Law — Statutes   op  Limitation. 

1.     Statutes   of   limitation   in   criminal   cases   differ   from   those 
1b  civil  cases,  in  that  in  civil  cases  they  are  statutes  of  repose, 
while  in  criminal  cases  they  create  a  bar  to  the  prosecution. 
,      2.     The  time  witnin  which  an  offense  is  committed  is  a  juris- 
dictional fact  in  all  cases  subject  to  limitation. 

S.  A  plea  of  not  guilty  raises  the  issue  of  the  bar  of  the 
statute  of  limitations  in  all  cases  where  the  prosecution  of  the 
offense  is  subject  to  limitation. 

4.  Where  the  issue  of  the  statute  of  limitations  is  raised  by 
a  plea  of  not  guilty,  the  time  when  the  offense  was  committed 
becomes  a  material  element  in  the  case,  and  proof  must  be  made 
by  the  state  tending  to  show  that  its  right  to  prosecute  and 
punish  for  the  offense  alleged  in  the  indictment  or  information 
is  not  barred. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Gooding  County.     Hon.  Wm.  A.  Babcock,  Judge. 

Defendant  was  convicted  of  transporting  intoxicating 
liquor  into  a  prohibition  district.    Reversed. 

Bissell  &  Bird,  for  Appellant. 

The  alleged  offense  is  barred  by  the  statute  of  limitations. 
(Sec.  8703,  C.  S.;  16  C.  J.  230;  People  v.  Ayhens,  85  Cal. 
88,  24  Pac.  635;  Vaughn  v.  Congdon,  56  Vt.  Ill,  48  Am. 
Rep.  758;  sec.  801,  Kerr's  Penal  Code  Cal.;  and  cases  cited.) 

**The  plea  of  not  guilty  puts  in  issue  every  material  allega- 
tion of  the  indictment''  (or  information).     (Sec.  8882,  C.  S.) 

**The  plea  of  the  statutpry  bar  need  not  have  been  spe- 
cially made  by  him.     It  could  have  been  made  as  well  under 

2.  Bemedj  of  accused  not  brought  to  trial  within  constitutional 
or  statutory  period,  see  notes  in  85  Am.  St.  188;  Ann.  Oas.  1912D, 
1273. 

Idaho,  Vol.  88—84 
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the  plea  of  not  guilty.''     {State  v.  BooJ^,  61  Kan.  382,  59 
Pac.  653,  49  L.  R.  A.  186.) 

Boy  L.  Black,  Attorney  General,  and  Jas.  L.  Boone,  As- 
sistant, for  Respondent. 

The  defendant  must  demur  when  it  appears  on  the  face  of 
the  indictment  that  there  is  stated  therein  such  matter  as 
constitutes  a  legal  bar  to  the  prosecution.  (Sec.  8870,  C.  S.; 
State  v.  Hinckley,  4  Ida.  490,  42  Pac.  510;  People  v.  Nash, 
1  Ida.  206.) 

In  criminal  actions  a  defense  of  the  statute  of  limitations 
is  waived  unless  taken  advantage  of  by  demurrer.  (Sec. 
8878,  C.  S.;  People  v.  Nash,  1  Ida.  206;  State  v.  Hinkley, 
supra;  In  re  Alcorn,  7  Ida.  101,  60  Pac.  561 ;  In  re  Dawson, 
20  Ida.  178,  117  Pac.  696,  35  L.  R.  A.,  N.  S.,  1146.) 

RICE  C.  J. — On  November  12,  1917,  an  information  was 
filed  in  the  district  court,  charging  that  appellant  on  or 
about  the  fifth  day  of  October,  1916,  wilfully  and  unlawfully 
transported  intoxicating  liquors  into  a  prohibition  district 
of  the  state.  Appellant  entered  a  plea  of  not  guilty,  and 
upon  the  trial  was  convicted.  He  has  appealed  from  the 
judgment. 

The  crime  charged  by  the  information  is  in  this  state  a 
misdemeanor. 

C.  S.,  sees.  8703,  8704  and  8705  read  as  follows: 

"Sec.  8703.  An  indictment  for  any  misdemeanor  must 
be  found  within  one  year  after  its  commission." 

**Sec.  8704.  If,  when  the  offense  is  committed,  the  de- 
fendant is  out  of  the  state,  the  indictment  may  be  found 
within  the  term  herein  limited  after  his  coming  within  the 
state,  and  no  time  during  which  the  defendant  is  not  an 
inhabitant  of,  or  usually  resident  within,  the  state  is  part  of 
the  limitation." 

**  Sec.  8705.  An  indictment  is  found,  within  the  meaning 
of  this  article,  when  it  is  presented  by  the  grand  jury  in 
open  court,  and  there  received  and  filed," 
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It  is  provided  by  C.  S.,  sec.  8812,  that  the  provisions  of 
the  code  in  relation  to  indictments  shall,  as  near  as  may  be, 
apply  to  informations  upon  all  prosecutions  and  proceedings 
thereon. 

Statutes  of  limitation  in  criminal  cases  differ  from  such 
statutes  in  civil  cases,  in  that  in  civil  cases  they  are  statutes 
of  repose,  while  in  criminal  cases  they  create  a  bar  to  the 
prosecution,  (1  Wharton's  Grim.  Proc,  lOth  ed.,  sec.  367, 
p.  415;  Moore  v.  State,  43  N.  J.  L.  (14  Vroom)  203,  39  Am. 
Eep.  558;  17  R.  C.  L.,  sec.  56,  p.  704.) 

The  first  question  presented  by  the  record  is  whether  the 
information,  having  alleged  that  the  misdemeanor  was  com- 
mitted more  than  a  year  before  the  information  was  filed, 
fails  to  state  a  public  offense  and  is  therefore  insufficient  to 
support  a  judgment  of  conviction.  Upon  this  question  the 
authorities  are  in  conflict.  In  many  jurisdictions  it  is  held 
that  if  the  state  relies  upon  an  exception  to  remove  the  bar 
of  the  statute,  it  is  incumbent  upon  the  state  to  plead  and 
prove  the  exception.  {People  v,  MUUr,  12  Cal.  291 ;  People 
V,  Oregory,  30  Mich.  371;  Vaughn  v.  Congdon,  56  Vt.  Ill, 
48  Am.  Rep.  758;  State  v.  Robinson,  29  N.  H.  274;  McLaiie 
V.  State,  4  Ga.  335;  State  v.  Ball,  30  W.  Va.  382,  4  S.  E. 
645;  State  v.  Rust,  8  Black.  (Ind.)  195;  Garrison  v.  State, 
87  111.  96;  Lamkin  v.  State,  94  111.  501;  People  v.  Hallherg, 
259  lU.  502,  102  N.  E.  1005;  White  v.  State,  4  Tex.  App. 
488;  State  v.  Shaw,  113  Tenn.  536,  82  S.  W.  480;  State  v. 
Bischoff,  146  La.  748,  84  So.  41;  State  v.  Drum  (Mo.),  217 
S.  W.  23;  State  v.  Colvin  (Mo.),  223  S.  W.  585;  Letcher  v. 
State,  159  Ala.  59,  17  Ann.  Cas.  716,  48  So.  805;  United 
States  V.  Owen,  32  Fed.  534.) 

In  some  jurisdictions  it  is  held  a  jurisdictional  prerequisite 
to  prosecution  and  punishment  that  the  indictment  or  infor- 
mation show  that  the  offense  was  committed  within  the 
period  of  limitation,  and  if  an  exception  be  relied  upon,  the 
existence  of  the  exception  which  removes  the  bar  of  the 
statute.  ^  {People  v.  Miller,  supra;  Vaughn  v.  Congdon, 
supra;  People  v.  Oregory,  supra;  Ex  parte  Hoard,  63  Tex. 
Cr.  519,  140  S.  W.  449.  ) 
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In  People  v.  Miller,  supra^  it  is  said: 

**The  object  of  pleading  is  to  apprise  a  party  of  the  pre- 
cise charge  made  against  him,  and  to  enable  him  to  defend 
himself  and  to  avail  himself  of  all  his  legal  rights  and  priv- 
ileges. It  is  generally  true  that  every  essential  fact  must  be 
stated  in  the  indictment ;  and  this  means  every  fact  material 
to  the  offense  of  which  the  party  may  be  convicted;  and  the 
allegation  of  a  day  within  the  period  of  limitation  is  material, 
whenever  the  offense  is  subject  to  limitation 

**It  is  true  that  the  statute  of  limitations  excludes  from 
computations  the  time  the  defendant  may  be  out  of  the  state, 
but  the  rule  is,  that  this  exception  must  be  stated  in  the 
pleading.  Prima  facie,  the  lapse  of  time  is  a  good  defense, 
and  if  the  statutory  exception  is  relied  on,  the  state  should 
set  it  up.  This  is  the  rule  in  civil  pleadings  under  our 
system,  and  it  is  not  less  strict  in  criminal  cases." 

Opposed  to  this  view  is  the  case  of  United  States  v.  Cook, 
18  Wall.  168,  21  L.  ed.  538,  see,  also,  Rose's  U.  S.  Notea. 
In  this  case  it  is  said : 

**  Accused  persons  may  avail  themselves  of  the  statute  of 
limitations  by  special  plea  or  by  evidence  under  the  general 
issue,  but  courts  of  justice,  if  the  statute  contains  exceptions, 
will  not  quash  an  indictment  because  it  appears  upon  its 
face  that  it  was  not  found  within  the  period  prescribed  in 
the  limitation,  as  such  a  proceeding  would  deprive  the  pro- 
secutor of  the  right  to  reply  or  give  evidence,  as  the  case 
may  be,  that  the  defendant  fled  from  justice  and  was  within 
the  exception.  (United  States  v.  White,  5  Cranch  C.  C.  60 
[Fed.  Cas.  No.  16,675] ;  State  v.  Hoieard,  15  Rich.  (S.  C.) 
282.)  Nor  is  it  admitted  that  any  different  rule  would 
apply  in  the  case  even  if  the  statute  of  limitations  did  not 
contain  any  exception,  as  time  is  not  of  the  essence  of  the 
offense ;  and  also  for  the  reason  that  the  effect  of  the  demurrer, 
if  sustained,  would  be  to  preclude  the  prosecutor  from  giving 
evidence  as  he  would  have  a  right  to  do,  under  the  general 
issue,  to  show  that  the  offense  was  committed  within  two 
years  next  before  the  indictment  was  found  and  filed/* 
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See,  also,  State  v.  Umworth,  85  N.  J.  L.  237,  88  Atl.  1097 ; 
Packer  v.  People,  26  Colo.  306,  57  Pac.  1087;  People  v. 
Bailey,  103  Misc.  Rep.  366,  171  N.  Y.  Supp.  394. 

The  theory  of  these  cases  appears  to  be  fundamentally 
that  time  is  not  of  the  essence  of  the  offense ;  that  the  statute 
of  limitations  offers  a  defense  of  which  the  accused  may  take 
advantage  at  the  trial  or  which  he  may  waive,  and  that  a 
showing  upon  the  trial  by  the  accused  that  the  statute  has 
run  is  subject  to  rebuttal  by  the  state. 

We  are  of  the  opinion,  however,  that  the  statute  does  not 
offer  a  privilege  which  requires  any  action  on  the  part  of 
the  accused  either  to  accept  or  reject;  that,  on  the  contrary, 
the  state  has  seen  fit  to  deprive  itself  of  the  right  to  prose- 
cute in  all  cases  coming  within  the  terms  of  the  statute,  and 
that  the  time  within  which  an  offense  is  committed  thus 
becomes  a  jurisdictional  fact  in  all  cases  subject  to  linofita- 
tion. 

The  exception  contained  in  the  statute  is  not  one  enacted 
for  the  benefit  of  the  accused,  but  for  the  benefit  of  the  state. 
By  C.  S.,  sec.  8703,  it  is  provided  that  the  indictment  must 
be  found  within  one  year  after  the  commission  of  the  offense 
when  it  is  a  misdemeanor.  But  it  is  provided  in  C.  S.,  sec. 
8704,  that  the  state  does  not  grant  this  absolute  bar,  but  re- 
serves to  itself  the  right  to  prosecute  and  punish,  in  cases 
where  a  defendant  was  absent  from  the  state  when  the  crime 
was  committed  and  when  the  accused  was  absent  or  not 
uenially  resident  within  the  state  during  a  portion  of  the 
time,  and  there  is  excluded  from  the  computation  such 
period  of  time  as  the  accused  may  be  absent  or  not  usually 
resident  in  the  state.  The  exception,  being  for  the  benefit 
of  the  state,  it  is  incumbent  upon  the  state  to  show  that  it 
obtains. 

Where  an  information  charges  that  a  misdemeanor  was 
committed  more  than  a  year  before  the  filing  thereof,  it  is 
subject  to  demurrer.  Under  C.  S.,  sec.  8870,  the  defendant 
may  demur  to  the  indictment  when  it  appears  on  the  face 
thereof  that  it  contains  any  matter  which,  if  true,  would 
eonstitute  a  legal  bar  to  the  prosecution. 
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C.  S.,  sec.  8878,  is  as  follows:  ''When  the  objections  de- 
clared grounds  of  demurrer  by  this  article  appear  upon  the 
face  of  the  indictment,  they  can  only  be  taken  by  demurrer, 
except  that  the  objections  to  the  jurisdiction '  of  the  court 
over  the  subject  of  the  indictment,  or  that  the  facts  stated 
do  not  constitute  a  public  offense,  may  be  taken  at  the  trial 
under  the  plea  of  not  guilty,  or  after  the  trial  in  arrest  of 
jud^ent." 

Since  there  may  be  conditions  existing  under  which  the  ac- 
cused may  be  tried  and  convicted  of  an  offense  committed 
prior  to  the  statutory  period  of  limitation,  it  does  not  neces- 
sarily follow  that  the  court  is  without  jurisdiction  to  proceed 
in  a  case  though  the  indictment  or  information  alleges  the 
offense  was  committed  prior  to  the  statutory  period.  Under 
section  8878,  supra,  a  plea  of  not  guilty  presents  as  an  issue 
of  fact  the  question  of  the  bar  of  the  statute.  Where  the 
issue  is  so  raised,  upon  the  trial  the  state  must  prove  the 
commission  of  the  offense  within  the  statutory  period,  or  the 
existence  of  conditions  which  preserve  the  right  in  the  state 
to  prosecute  after  the  time  limited  by  the  statute.  {State 
V.  Bischoff  (La.),  supra.) 

In  the  case  at  bar,  the  evidence  at  the  trial  showed  the 
commission  of  the  offense  on  or  about  the  date  alleged  in  the 
information,  which  was  more  than  a  year  before  the  filing 
of  the  information.  The  evidence  shows  that  appellant  was 
in  the  state  at  the  time  of  the  commission  of  the  offense. 
There  is  no  evidence  to  show  or  tending  to  show  that  after 
the  commission  of  the  offense  appellant  was  absent  from  the 
state  at  any  time  before  the  information  was  filed.  There  is, 
therefore,  an  entire  absence  of  evidence  to  show  or  tending 
to  show  the  right  of  the  state  to  prosecute  for  the  offense. 
(See  Hughes  &  Co.  v.  Commonwealth  (Ky.),  101  S.  W. 
1194;  Oill  V.  State,  38  Ark.  524;  People  v.  Meyers,  39  Cal. 
App.  244,  178  Pac.  965.) 

The  judgment  is  reversed.  Since,  however,  appellant  did 
not  demur  to  the  information  but  raised  the  question  of  the 
statute  of  limitations  by  his  plea  of  not  guilty,  the  court  will 
not  order  that  he  be  discharged  from  custody,  but  will  direct 
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a  new  trial,  leaving  it  to  the  prosecuting  attorney  to  move 
to  dismiss  the  case  should  he  consider  that  he  cannot  pro- 
duce sufficient  evidence  to  justify  another  trial. 

Budge,  McCarthy,  Dunn  and  Lee,  JJ.,  concur. 


(March  1,  1921.) 

ANNA  M.  MOODY,  as  Administratrix  of  the  Estate  of 
E.  H.  BEGGS,  Deceased,  Appellant,  v.  ANNA  E. 
BEGGS,  Respondent. 

[196  Pac.  306.] 

Husband  and  Wife — FRAni>uLEMT  Ck>NysTANCE — Cboss-bxahination. 

1.  A  conveyance  from  the  husband  to  the  wife  of  all  the  hus- 
band's property,  the  consideration  being  a  debt  alleged  to  be  due 
from  the  husband  to  the  wife  for  moneys  received  from  the  wife, 
cannot  be  sustained  against  creditors  at  the  time  of  such  >eon- 
veyance  by  evidence  that  the  wife  has  turned  over  to  her  husband 
a  large  amount  of  her  separate  funds  to  be  used  by  him  in  his 
business  enterprises,  when  there  is  no  showing  of  an  agreement 
either  express  or  implied  that  he  would  repay  her. 

2.  If  a  wife  places  her  separate  funds  in  the  hands  of  her 
husband  to  be  used  in  his  business  enterprises  and  he  so  uses 
them  through  a  long  period  of  time  and  then  conveys  to  her 
all  of  his  property  in  consideration  of  the  moneys  that  he  has 
received  from  her,  when  he  has  a  large  amount  of  indebtedness 
outstanding,  if  such  conveyance  is  questioned  by  the  creditors 
the  burden  is  upon  the  wife  to  show  clearly  that  at  the  time  she 
placed   her   moneys   in   the   hands   of   her   husband   they   were   so 

Authorities  discussing  the  question  of  transactions  between  hus- 
band and  wife  as  fraud  on  creditors,  see  notes  in  90  Am.  St.  499; 
32  L.  B.  A.  67. 

On  burden  of  proof  as  to  fraud  against  creditors  in  transfer 
from  husband  and  wife^  see  notes  in  11  Am.  St.  758;  56  L.  R.  A. 
823. 


Digitized  by 


Google 


536  Moody  t;.  Beggs.        [33  Idaho, 

Argument  for  Appellant. 

placed  under   conditions  that   made  bim  her  debtor;    and  in  the 
absence  of  such  proof  by  her,  her  title  must  fail. 

3.  In  the  trial  of  an  action  involving  such  a  title  to  real 
property  as  is  claimed  by  the  wife  in  this  case,  the  trial  court 
should  permit  a  thorough  cross-examination  of  the  wife  to  deter- 
mine whether  or  not  the  moneys  that  she  claims  to  have  placed 
in  the  hands  of  her  husband  have  been  repaid  to  her. 

4.  Beldf  in  this  case,  that  no  indebtedness  from  the  husband 
to  the  wife  was  shown,  and  therefore  there  was  no  consideration 
for  the  deed. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  of  the  State  of  Idaho,  for  Ada  County.  Hon.  Carl 
A.  Davis,  Judge. 

Action  to  set  aside  deed  from  husband  to  wife.  Judgment 
for  defendant.    Reversed. 

Chas.  M.  Kahn  and  Ira  E.  Barber,  for  Appellant. 

Where  the  wife  claimed  to  have  loaned  the  husband  money 
with  which  to  buy  property  and  which  property  he  had  con- 
trolled and  managed  and  dominated  for  a  long  term  as  his 
own,  the  unsupported  testimony  of  the  wife  was  held  to 
be  insufficient  to  sustain  a  judgment  awarding  her  the  prop- 
erty.    {McDonnell  v.  Jones,  25  Ida.  552,  138  Pac.  1123.) 

**When  a  deed  is  shown  to  be  voluntary  as  to  existing 
creditors,  then  the  burden  of  proof  rests  on  the  donee  to 
establish  the  circumstances  which  will  rebut  fraudulent  in- 
tent— for  such  conveyance  is  presumptively  fraudulent." 
(Scharff  v.  McGaiigh,  205  Mo.  344,  103  S.  W.  550;  Cart- 
tvright  v.  West,  155  Ala.  619,  47  So.  93;  James  v.  MaUoy, 
76  Ark.  509,  89  S.  W.  472;  Ilarkness  v.  Smith,  3  Ida.  221, 
28  Pac.  423;  California  etc,  Min,  Co.  v.  Manley,  10  Ida. 
786,  81  Pac.  50;  Dill  v-  Carver,  70  Wash.  103,  126  Pac.  86; 
20  Cyc.  462,  463,  note  98;  Wooten  v.  Steele,  109  Ala.  563, 
55  Am.  St.  947,  19  So.  972;  20  Cyc.  511-516.) 

A  conveyance  from  husband  to  wife  for  a  nominal  or 
fictitious  consideration,  or  in  consideration  of  natural  love 
and  affection,  will  not  be  supported  as  against  creditors. 
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(20  Cyc.  522,  523,  note  40;  Badley  v.  Biker,  80  Hun,  353, 
30  N.  Y.  Sup.  130. 

While  a  debt  due  from  husband  to  wife  may  be  a  sufBeient 
consideration  for  a  conveyance  where  advances  are  made 
without  any  promise  to  pay  at  the  time,  it  will  not  sustain 
such  a  conveyance  as  against  creditors.  (20  Cyc.  527,  note 
61;  Templeton  v.  Cook,  69  Or.  313,  138  Pac.  230;  20  Cyc. 
529,  note  74.) 

Where  the  wife  advances  money  to  the  husband  without 
any  promise  to  repay  the  same  or  under  such  circumstances 
as  not  to  create  the  relation  of  debtor  and  creditor  at  the 
time  of  such  advancement,  it  is  no  consideration  against  his 
creditors  for'  a  subsequent  conveyance  to  her.  (Reeves  v. 
Slade,  71  Ark.  611,  77  S.  W.  54;  Yieior  v.  Swisky,  200  111. 
257,  65  N.  E.  625;  Hoffman  v.  Henderson,  145  Ind.  613, 
44  N.  E.  629;  Woods  v.  Allen,  109  Iowa,  484,  80  N.  W.  540; 
Bailey  v.  Kayisas  etc.  Co.,  32  Kan.  73,  3  Pac.  756;  Diggs  v. 
McCtdloiigh,  69  Md.  592,  16  Atl.  453;  Kuhn  v.  Stansfield, 
28  Md.  210,  92  Am.  Dec,  681 ;  8ykes  v.  City  Sav.  Bank,  115 
Mich.  321,  69  Am.  St.  562,  73  N.  W.  369;  Wake  v.  Oriffin, 
9  Neb.  47,  2  N.  W.  461;  Cole  v.  Lee,  45  N.  J.  Eq.  779,  18 
Atl.  854;  First  Nat.  Bank  of  Albuquerqiue  v.  McCleUan,  9 
N.  M.  636,  58  Pac.  347;  CUft  v.  Moses,  75  Hun,  517; 
OrahUl  v.  Moyer,  45  Pa.  St.  530;  New  South  etc.  Assn.  v, 
Beed,  96  Va.  345,  70  Am.  St.  858,  31  S.  E.  514;  Maxwell  v. 
Hanshaw,  24  Va.  405;  Le  Savlnier  v.  Krueger,  85  Wis.  214, 
54  N.  W.  774.) 

Where  the  funds  of  the  wife  are  received  and  used  by  the 
husband  with  her  knowledge  and  consent,  and  no  evidence 
of  indebtedness  is  taken  by  her,  or  no  claim  that  he  is  her 
debtor,  is  made  during  a  lapse  of  many  years,  a  conveyance 
in  consideration  of  such  funds  will  not  be  sustained,  espe- 
cially where  it  is  made  after  the  husband  has  become  insol- 
vent or  greatly  financially  .embarrassed.  (20  Cyc.  529,  note 
74;  Wood  V.  Biley,  121  Ala.  100,  25  So.  723;  Havk  v.  Vaif 
Ingen,  196  111.  20,  63  N.  E.  705:  BrookvUle  Nat.  Bank  v. 
Kimhle,  76  Ind.  195;  Williams  v.  Snyder  (Iowa),  94  N.  W. 
845;  Allen  v.  Meriweitlier,  10  Ky.  Law  Bep.  600;  Balz  v. 
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Nelson,  171  Mo.  682,  72  S.  W.  527;  BrowneU  v.  Stoddard, 
42  Neb.  177,  60  N.  W.  380;  Cole  v.  Lee,  45  N.  J.  Eq.  779,  ^ 
18   Atl.   854;   Briggs  v.   Mitchell,'  60  Barb.    (N.   Y.)    288.  ' 
Kanawha  etc.  Bcmk  v,  Atkinson,  32  W.  Va.  203,  25  Am.  St. 
806;  Hume  v.  Scruggs,  94  U.  S.  22,  24  L.  ed.  51,  see,  also, 
Rose's  U.  S.  Notes.) 

Where  the  wife  for  a  long  period  permitted  the  husband 
to  handle  her  money  as  his  own,  keeping  no  account  of  it, 
and  he  never  paid  any  of  it  back,  a  judgment  setting  aside 
the  deed  to  the  wife  affirmed.  {Goodrich  v.  Bagnell  Timber 
Co,,  105  Ark.  90,  150  S.  W.  406;  Cowling  v.  HiU,  69  Ark. 
350,  86  Am.  St.  200,  63  S.  W.  800;  Driggs  etc.  Bank  v.  Nor- 
wood, 50  Ark.  42,  7  Am.  St.  78,  6  S.  W.  323;  Creel  v.  Cloyd, 
151  Ky.  627,  152  S.  W.  776.) 

*'When  the  husband  undertakes  to  prefer  the  wife  the 
proof  should  be  clear  and  satisfactory  that  the  wife  has  a 
subsisting  debt,  one  which  is  to  be  enforced  and  payment  ex- 
acted regardless  of  the  fortunes  of  the  husband."  (Siffer- 
mown  V.  nai,  131  111.  App.  174;  aff.  Hill  v.  Siffermann,  230 
III  19,  82  N.  E.  338.) 

The  law  requires  clear  and  satisfactory  proof  of  indebt- 
edness between  husband  and  wife.  The  secret  agreement  be- 
tween husband  and  wife  under  which  she  was  to  have  the 
property  cannot  prevail  as  against  creditors.  {Harrison  v- 
Tourtillott,  148  111.  App.  576.) 

The  admission  of  assessment-rolls,  in  support  of  the  conten- 
rtions  of  defendant  as  to  the  value  of  the  properties  referred 
to,  was  error.  This  class  of  evidence  is  not  competent.  The 
county  assessor  was  within  reach,  and  could  have  been 
brought  to  testify  and  submitted  to  cross-examination.  {Cen^ 
tral  Pac,  By.  Co.  v.  Feldnum,  \b2  Cal.  303,  92  Pac.  849; 
St,  Louis  etc.  By.  Co.  v.  Magness,  93  Ark.  46,  123  S.  W. 
786;  Lewis  v.  Englewood  etc.  B.  Co.,  223  111.  223,  79 
N.  E.  44.) 

Givens  &  Barnes,  Oppenheim  &  Lambert  and  Jay  M. 
Parrish,  for  Respondent. 

Whenever  there  is  a  true  debt  and  a  real  transfer  for  an 
adequate  consideration,  there  is  no  collusion,  and  fraud  in  its 


Digitized  by 


Google 


March,  1921.]  Moody  v.  Beggs.  539 

Opinion  of  the  Court — Dunn,  J. 

legal  sense  cannot  be  predicated  thereon,  even  though  the 
transfer  result  in  a  preference;  nor  does  the  fact  that  the 
creditor  obtaining  the  preferenc^e  is  the  debtor's  wife  operate 
to  change  or  modify  the  rule.  (Bates  v.  Papesh,  30  Ida. 
529,  166  Pac.  270;  WUkerson  v.  Aven,  26  Ida.  559,  144  Pac. 
1105;  Coffey  v.  Scott,  66  Or.  465,  135  Pac.  88.) 

**If  the  wife  advanced  money  to  her  husband,  although 
•  no  time  be  fixed  for  payment  and  no  express  promise  is  made 
to  repay,  and  the  circumstances  attending  the  receipt  of  the 
money  by  the  husband  are  such  as  to  show  that  they  dealt 
with  each  other  as  debtor  and  creditor,  the  husband  may 
pay  or  secure  the  indebtedness  by  making  a  conveyance  or 
transfer  of  property  to  her.'*     (20  Cyc.  527,  note  61.) 

**A  conveyance  in  fulfilment  of  a  previous  valid  agree- 
ment between  a  husband  and  wife,  such  agreement  being 
based  upon  a  sufiicient  consideration,  will  be  upheld  as 
against  creditors.'*     (20  Cyc.  529,  note  74.) 

**A  court  of  equity  will  never  presume  fraud  when  the 
transaction  under  their  investigation  is  equally  susceptible 
of  two  explanations,  one  of  which  is  consistent  with  a  fraudu- 
lent intent,  and  the  other  with  good  faith  and  fair  dealing. 
In  such  case,  that  construction  of  the  acts  of  the  parties 
which  is  consistent  with  good  faith  and  fair  dealing  will 
be  preferred."  (Coffey  v.  Scott,  supra;  Eur  ford  v.  Earned, 
6  Or.  362.) 

DUNN,  J. — The  complaint  in  this  case  alleges  that  the 
plaintiff  is  the  legally  appointed,  qualified  and  acting  ad- 
ministratrix of  the  estate  of  E.  H.  Beggs,  deceased,  and  that 
the  said  E.  H.  Beggs  died  on  or  about  the  twenty-ninth  day 
of  July,  1916;  that  the  said  E.  H.  Beggs  was  at  all  times  up 
to  his  death  the  owner  of  said  real  estate  described  in  the 
complaint,  commonly  known  as  the  Independent  telephone 
property,  situated  in  Boise;  that  since  her  appointment  as 
administratrix  she  has  made  a  careful  examination  for  assets 
and  estate  belonging  to  the  said  E.  H.  Beggs  and  has  been  un- 
able to  find  any  assets  or  estate  sufficient  to  discharge  the  in- 
debtedness set  out  in  the  complaint,  and  that  said  estate  is 
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in  an  insolvent  condition ;  that  since  her  appointment .  as 
such  administratrix  the  claim  of  Elizabeth  Stewart  in  ex- 
cess of  $3,000  andithe  claim  of  Ira  E.  Barber  for  $3,922.52 
against  said  estate  have  been  allowed  by  said  administratrix 
and  that  both  of  said  claims  are  secured  collaterally,  but 
that  the  collateral  securing  the  same  is  not  sufficient  to  pay 
said  claims;  that  said  administratrix  has  not  been  able  to 
find  any  estate  or  property  of  the  said  E.  H.  Beggs,  save 
and  except  the  property  securing  the  said  claims  of  Eliza- 
beth Stewart  and  Ira  E.  Barber;  that  both  of  said  claims 
have  been  allowed  and  approved  by  the  probate  judge  of 
Ada  county,  Idaho;  that  by  reason  of  the  insolvency  of  said 
estate  and  the  deficiency  of  assets  in  the  hands  of  said  ad- 
ministratrix, and  in  the  said  estate  of  said  deceased,  the 
plaintiflS  is  unable  to  meet  the  payment  of  said  claims;  that 
on  the  fourteenth  d^y  of  February,  1915,  while  the  said  de- 
ceased was  confined  to  his  bed  in  his  last  sickness,  he  con- 
veyed by  warranty  deed  to  his  wife,  Anna  E.  Beggs,  the 
defendant,  for  the  consideration  of  one  dollar,  &nd  natural 
love  and  affection,  the  said  Independent  telephone  property, 
being  parts  of  lots  11  and  12,  block  15,  of  the  original  town- 
site  of  Boise  City,  Idaho;  that  said  deed  was  without  con- 
sideration whatsoever  from  the  said  Anna  E.  Beggs  to  the 
said  E.  H.  Beggs. 

The  plaintiflF  alleges  on  information  and  belief  that  at  the 
time  said  conveyance  was  made  the  said  E.  H.  Beggs  and 
the  said  Anna  E.  Beggs  well  knew  that  the  said  E.  H.  Beggs 
was  insolvent,  and  that  without  said  property  his  estate 
would  be  insufficient  to  pay  the  debts  of  said  estate,  and  par- 
ticularly the  debts  named  and  mentioned  in  the  complaint; 
and  that  the  said  conveyance  was  fraudulent  and  made  with 
intent  to  defraud  and  hinder  the  creditors  of  the  said  E.  H. 
Beggs  from  collecting  their  just  debts  and  claims  from  his 
estate,  and  was  willingly,  knowingly  and  fraudulently  exe- 
cuted by  the  grantor  and  accepted  by  the  grantee,  with  in- 
tent on  the  part  of  both  of  them  to  defraud  the  said  creditors 
in  the  collection  of  their  said  claims,  and  to  hinder  and  delay 
the  creditors  from  collecting  said  amounts  or  any  amounts 
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justly  due  to  them ;  that  after  the  appointment  of  the  plain- 
tiff as  administratrix  of  the  said  estate,  on  the  eighteenth 
day  of  July,  1917,  there  was  presented  to  the  said  adminis- 
tratrix, on  behalf  of  the  said  creditors,  a  certain  demand  and 
request  that  said  administratrix  file  suit  against  the  said 
Anna  E.  Beggs  to  set  aside  the  said  conveyance  and  to  re- 
cover the  samp  for  the  benefit  of  said  estate;  that  thereafter 
on  the  fifteenth  day  of  August,  1917,  pursuant  to  a  petition 
filed  by  said  administratrix,  the  probate  court  ordered  the 
said  plaintiff  as  such  administratrix  to  file  suit  against  the 
said  Anna  E.  Beggs  to  set  aside  the  conveyance  and  to  re- 
cover said  property  for  the  benefit  of  said  estate  and  its 
creditors.  The '  plaintiff  prays  that,  said  conveyance  be  set 
aside  and  held  for  naught  and  that  the  said  Anna  E.  Beggs 
be  ordered  to  reconvey  said  property  to  plaintiff  as  adminis- 
tratrix of  the  estate  of  E.  H.  Beggs,  deceased,  for  the  benefit 
of  said  estate  and  its  creditors  and  upon  her  failure  so  to 
do  that  the  district  court  appoint  a  proper  person  to  execute 
a  deed'  of  conveyance  to  said  property  to  the  plaintiff  in 
this  action,  for  the  uses  and  purposes  set  out,  and  for  her 
costs  and  disbursements. 

A  general  demurrer  to  the  complaint  was  filed  by  the  de- 
fendant and  afterward  withdrawn. 

Oct.  4,  1917,  the  defendant  answered  said  complaint,  ad- 
mitting the  death  of  the  said  E.  H.  Beggs  and  that  the  plain- 
tiff is  the  legally  appointed,  qualified  and  acting  adminis- 
tratrix of  the  estate  of  the  said  deceased.  She  denies  that 
the  said  deceased  was  up  to  his  death,  or  at  any  other  time 
or  times,  the  owner  of  the  real  estate  described  in  the  com- 
plaint and  alleges  that  said  property  is  and  was  the  property 
of  said  defendant  as  set  out  in  the  answer;  admits  that  the 
plaintiff  has  been  unable  to  find  any  estate  standing  in  the 
name  of  the  said  E.  H.  Beggs,  deceased,  in  the  records  of 
Ada  county;  but  denies  that  the  said  estate  is  insolvent  or 
was  itisolvent  at  the  time  of  the  transfer  of  the  property 
complained  of  in  the  complaint.  The  defendant  admits  that 
since  the  appointment  of  the  plaintiff  as  administratrix  of 
said  estate  the  claim  of  Elizabeth  Stewart  in  excess  of  $3,000 
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has  been  filed  with  said  administratrix  and  that  said  claim 
is  collaterally  secured,  but  denies  that  said  security  is  inade- 
quate or  insufficient  to  pay  said  claim;  and  alleges  that  said 
security  is  adequate  and  sufficient  to  pay  said  claim  and 
was  so  adequate  and  sufficient  at  the  time  of  the  transfer  of 
the  property  complained  of  in  the  complaint.  The  defend- 
ant admits  also  the  filing  with  said  administratrix  of  the 
claim  of  Ira  E.  Barber  for  $3,922.52  and  that  said  claim  is 
collaterally  secured,  but  denies  that  said  security  is  inade- 
quate and  insufficient  to  pay  said  claim,  and  alleges  that 
said  collateral  is  adequate  and  sufficient  and  was  so  adequate 
and  sufficient  to  pay  said  claim  at  the  time  it  was  given 
and  at  the  time  of  the  transfer  of  the  property  complained 
of  in  the  complaint.  Defendant  denies  that  the  estate  of 
E.  H.  Beggs  is  insolvent  and  denies  that  said  estate  was 
insolvent  on  the  fourteenth  day  of  February  1916,  the  date 
of  the  transfer  of  the  property  complained  of  in  the  com- 
plaint. The  defendant  alleges  that  all  of  said  creditors  knew 
that  said  estate  was  solvent  at  the  tipie  of  the  transfer  com- 
plained of;  admits  the  conveyance  of  said  property  and  the 
consideration  expressed  in  the  deed  as  alleged  in  the  com- 
plaint, but  alleges  that  the  true  consideration  for  said  con- 
veyance was  as  thereafter  set  out  in  said  answer.  The 
defendant  denies  that  said  deed  was  executed  without  con- 
sideration from  the  defendant,  Anna  E.  Beggs,  to  the  said 
E.  H.  Beggs.  The  defendant  denies  that  at  the  time  said 
conveyance  was  made,  or  at  any  other  time,  the  said  E.  H. 
Beggs  and  the  said  defendant,  Anna  E.  Beggs,  or  either  of 
them,  knew  that  the  said  E.  H.  Beggs  was  insolvent  or  with- 
out property  sufficient  to  pay  the  debts  of  said  estate  and 
particularly  the  debts  in  the  complaint  named;  denies  that 
said  conveyance  was  made  fraudulently  or  with  intent  to  de- 
fraud or  hinder  the  creditors  of  said  deceased  from  coUectr 
ing  their  just  debts,  and  denies  that  said  conveyance  was 
willingly,  knowingly  and  fraudulently  executed  by  the 
grantor  and  accepted  by  the  grantee  with  intent  on  the  part 
of  both  or  of  either  of  them  to  defraud  the  said  creditors  or 
any  creditors  in  the  collection  of  their  said  claims,  or  to 
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hinder  or  delay  the  said  creditors  from  collecting  any  amount 
justly  due  them.  The  defendant  admits  that  a  written  re- 
quest was  presented  to  said  administratrix  that  she  bring 
action  against  this  defendant  to  set  aside  said  conveyance, 
and  that  this  action  was  brought  under  an  order  of  the  pro- 
bate court  made  in  pursuance  of  a  petition  filed  by  said 
administratrix. 

As  a  further  answer  to  said  complaint  the  defendant  al- 
leges that  in  May,  1897,  after  the  marriage  of  the  defendant, 
Anna  E.  Beggs,  and  the  deceased,  E.  H.  Beggs,  she  received 
from  the  estate  of  her  father  about  $23,500,  and  that  in 
August,  1898,  she  received  from  the  estate  of  her  mother 
about  $11,500;  that  the  money  so  inherited  by  the  said  de- 
fendant was  used  by  the  said  E.  H.  Beggs,  deceased,  in  ac- 
quiring the  property  described  in  the  complaifat ;  that  during 
the  time  the  said  B.  H.  Beggs  was  acquiring  said  property  it 
was  mutually  understood  between  deceased  and  defendant 
that  at  some  time  they  would  have  an  accounting  and  ad- 
just their  property  rights;  that  some  time  prior  to  February 
14,  1916,  the  deceased  retired  from  active  business  on  account 
of  ill  health,  and  that  because  of  said  retirement  the  de- 
ceased determined  to  adjust  the  property  rights  between 
himself  and  this  defendant,  and  having  secured  all  his 
creditors  to  their  satisfaction,  in  carrying  out  the  under- 
standing heretofore  had  by  himself  and  this  defendant,  the 
deceased  executed  -and  delivered  a  deed  to  said  defendant, 
conveying  to  said  defendant  the  property  described  in  the 
complaint;  that  while  the  said  deed  was  in  form  a  deed  of 
gift  said  deed  was  in  truth  and  in  fact  a  mere  transfer  of 
the  record  title  of  said  property  to  its  true  owner,  Anna 
E.  Beggs,  this  defendant.  The  defendant  alleges  that  said 
transfer  complained  of  in  said  complaint  was  made  with  the 
knowledge  of  all  the  creditors  of  said  deceased  and  particu- 
larly the  creditors  whose  claims  are  mentioned  in  the  com- 
plaint; that  immediately  after  the  making  and  delivery  of 
said  deed  of  conveyance  this  defendant  took  immediate, 
absolute  and  exclusive  possession,  management  and  control  of 
all  of  the  said  property  described  in  said  complaint  and  ever 
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since  has  had,  and  now  has,  absolute  and  exclusive  manage- 
ment, possession  and  control  thereof.  The  defendant  fur- 
ther alleges  that  said  deed  of  conveyance  mentioned  in  said 
complaint  was  not  made  solely  or  at  all  with  intent  to  de- 
fraud the  creditors  of  said  E.  H.  Beggs,  deceased,  or  with  in- 
tent to  defraud  any  other  person  or  persons,  or  at  all. 

On  the  sixteenth  day  of  February,  1918,  the  said  defend- 
ant filed  in  the  district  court  an  amended  answer  to  the 
complaint  in  this  action,  which  plaintiff  moved  to  strike. 
This,  motion  the  court  denied. 

The  amended  answer  admits  that  the  property -described  in 
the  complaint  was  up  to  Feb.  14,  1916,  the  property  of  said 
E.  H.  Beggs,  deceased;  alleges  that  since  said  date  said 
property  has  been  the  property  of  the  defendant.  It  denies 
also  that  since  her  appointment  as  administratrix  of  said 
estate  the  plaintiff  has  been  unable  to  find  any  assets  or 
estate  standing  in  the  name  or  belonging  to  the  estate  of 
fi.  H.  Beggs,  deceased,  suflRcient  to  discharge  the  claims  set 
forth  in  the  complaint,  or  at  dll;  and  denies  also  that  the 
estate  of  the  said  E.  H.  Beggs  is  or  was  at  the  time  of  the 
said  transfer  indebted  to  said  Elizabeth  Stewart  and  Ira  E. 
Barber,  or  to  either  of  them,  and  denies  that  the  said  estate 
is  in  an  insolvent  condition;  but  alleges  that  the  said  E.  H. 
Beggs  was  not  insolvent  at  the  time  of  the  transfer  of  the 
property  mentioned  in  the  complaint. 

The  defendant  denies  that  the  security  held  by  Elizabeth 
Stewart  and  Ira  E.  Barber  is  not  of  value  exceeding  $4,000 
and  alleges  that  said  security  is  of  value  of  about  $8,000. 
Defendant  also  admits  that  the  claim  of  Ira  E.  Barber  for 
$3,922.52  was  filed  with  the  said  administratrix,  but  alleges 
that  before  the  commencement  of  this  action,  to  wit,  on  or 
about  the  first  day  of  March,  1915,  the  said  E.  H.  Beggs, 
fully  satisfied  the  indebtedness  and  demand  of  Ira  E.  Barber 
alleged  in  the  complaint  by  payment  in  full;  but  admits 
that  both  the  claims  of  Barber  and  that  of  Mrs.  Stewart  have 
been  allowed  by  the  said  administratrix,  and  denies  that  the 
security  for  said  claims  is  not  adequate  to  pay  said  claims. 
The  defendant  alleges  that  the  property  in  controversy  was 
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conveyed  by  the  said  E.  H.  Beggs  to  the  defendant  for  a 
good  and  valuable  consideration;  and  further  answering  the 
complaint,  alleges  that  Ira  E.  Barber  was  at  all  times  men- 
tioned in  the  defendant's  answer  an  attorney  at  law,  duly 
licensed  to  practice  under  the  laws  of  the  state,  of  Idaho, 
and  was  the  personal  counsel  of  the  said  E.  H.  Beggs  and 
the  defendant  and  had  been  such  counsel  for  a  long  time 
prior  to  the  fourteenth  day  of  February,  1916,  and  that  he 
was  at  all  times  mentioned  conversant  with  the  business 
affairs  and  property  interests  of  the  defendant  and  the  said 
E.  H.  Beggs;  that  shortly  prior  to  the  fourteenth  day  of 
February,  1916,  the  defendant  and  the  said  E.  H.  Beggs  con- 
sulted with  the  said  Barber  as  their  attorney  relative  to  the 
transfer  of  the  property  described  in  the  complaint ;  that  the 
said  Barber  counseled  and  advised  the  said  E.  H.  Beggs  to 
make  the  transfer  complained  of  to  this  defendant  in  manner 
and  form  as  set  out  in  said  answer;  that  the  said  E.  H. 
Beggs,  acting  upon  the  advice  of  the  said  Barber,  allowed 
a  deed  to  be  prepared  by  the  said  Barber  and  the  said  E.  H. 
Beggs  executed  and  delivered  the  same  to  this  defendant, 
and  this  defendant  acting  upofa  the  advice  of  the  said  Barber 
accepted  said  deed  to  the  property  described  in  the  com- 
plaint, and  that  the  said  deed  was  made,  executed  and  de- 
livered by  the  said  Beggs  and  accepted  by  this  defendant 
while  each  was  acting  under  the  advice  and  in  accordance 
with  the  instructions  and  with  full  knowledge  of  the  said 
Barber  as  herein  alleged  and  at  his  suggestion. 

Defendant  further  alleges  that  on  the  fourteenth  day  of 
February,  1916,  and  for  a  long  time  prior  thereto  the  said 
Barber  was  the  agent  and  attorney  of  one  Elizabeth  Stewart, 
and  that  while  acting  as  such  agent  and  attorney  he  coun- 
seled and  advised  the  transfer  of  the  property  described  in 
the  complaint  from  the  said  E.  H.  Beggs  to  this  defendant 
in  the  manner  and  form  heretofore  stated,  and  that  such 
transfer  was  actually  made  by  the  said  E.  H.  Beggs  to  this 
defendant,  relying  upon  the  advice  and  counsel  of  the  said 
Barber;  that  the  said  conveyance  was  accepted  by  this  de- 
fendant, relying  upon  such  advice  and  counsel  of  the  said 
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Barber;  that  by  reason  of  all  of  the  aforesaid  advice^  counsel 
and  suggestion  of  the  said  Barber  and  the  acts  of  the  said 
Barber  and  Elizabeth  Stewart,  and  because  of  their  knowl- 
edge of  the  premises,  the  said  Barber  and  said  Elizabeth 
Stewaft  are  now  estopped  from  seeking  to  set  aside  said 
transfer  of  said  property  described  in  the  complaint. 

In  other  particulars  the  amended  answer  conforms  sub- 
stantially to  the  original  filed  by  the  defendant. 

The  case  was  tried  by  the  court  without  a  jury  and  at  the 
conclusion  of  the  trial  the  court  made  and  entered  its  find- 
ings of  fact  and  conclusions  of  law  and  thereupon  entered 
its  decree  that  the  plaintiff  take  nothing  by  this  action  and 
that  the  deed,  made  by  E.  H.  BjBggs  to  the  defendant  set 
out  in  the  complaint  herein,  is  good,  valid,  legal  and  binding ; 
that  neither  the  plaintiff  as  executrix  of  the  estate  of  E.  H. 
Beggs,  deceased,  or  otherwise,  nor  the  estate  of  the  said 
E.  H.  Beggs,  deceased,  has  any  estate  or  interest  whatever 
in  or  to  the  lands  and  premises  described  in  the  complaint, 
and  that  the  title  of  the  defendant  to  the  said  real  estate 
is  good,  valid,  legal  and  binding.  From  this  judgment  the 
plaintiff  has  appealed. 

The  appellant  has  assigned  twenty  errors  but  it  will  not 
be  necessary  to  review  all  of  them.  The  first  assignment  is 
that  the  court  erred  in  refusing  to  strike  the  amended 
answer.  While  the  amended  answer  in  several  important 
points  contradicted  the  original  answer,  we  are  of  the  opinion 
that  the  amendment  was  a  matter  in  the  discretion  of  the 
trial  court. 

Assignments  3,  4,  19  and  20,  relate  to  the  value  of  the 
property  held  as  security  for  the  claims  of  Barber  and  Mrs. 
Stewart  and  the  introduction  of  evidence  regarding  such 
value.  The  value  of  this  property  at  the  time  of  the  con- 
veyance from  Mr.  Beggs  to  his  wife  is  material  only  so  far 
as  it  may  bear  on  the  intent  of  the  parties  in  making  and 
receiving  the  conveyance.  On  the  question  of  the  market 
value  of  this  property  the  court  admitted  in  evidence  the 
assessment-rolls  (rf  Ada  county  for  the  years  1915,  1916  and 
1917.    This  was  error,  for  it  is  a  matter  of  common  knowl- 
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edge  that  assessed  valuations,  as  they  are  fixed  in  most  if 
not  in  all  of  our  counties,  are  entitled  to  no  weight  as  in- 
dicating the  market  value  of  the  property  assessed. 

Assignments  6,  7,  and  13  relate  to  the  allegation  that  Bar- 
ber and  Mrs.  Stewart  are  estopped  to  question  the  validity 
of  the  deed  in  controversy  because  of  Barber's  relations  to 
E.  H.  Beggs  and  the  defendant  as  their  counsel  and  the  al- 
leged relation  to  Mrs.  Stewart  as  her  counsel  and  agent  in 
connection  with  the  transfer  from  E.  H.  Beggs  to  the  de- 
fendant. 

This  is  an  action  brought  by  the  administratrix  of  the 
estate  of  E.  H.  Beggs,  deceased,  by  order  of  the  probate 
court  of  Ada  county,  in  compliance  with  C.  S.,  sec.  7664, 
which  reads  as  follows: 

"Where  there  is  a  deficiency  of  assets  in  the  hands  of  an 
executor  or  administrator,  and  when  the  decedent,  in  his 
lifetime,  has  conveyed  any  real  estate,  or  any  rights  or  in- 
terests therein,  with  intent  to  defraud  his  creditors,  or  to 
avoid  any  right,  debt  or  duty  of  any  person,  or  has  so  con- 
veyed such  estate  that  by  law  the  deeds  or  conveyances  are 
void  as  against  the  creditors,  the  executor  or  administrator 
must  commence  and  prosecute  to  final  judgment  any  proper 
action  for  the  recovery  of  the  same;  and  may  recover  for 
the  benefit  of  the  creditors  all  such  real  estate  so  fraudu- 
lently conveyed;  and  may  also,  for  the  benefit  of  the  credi- 
tors, sue  and  recover  all  goods,  chattels,  rights  or  credits 
which  have  been  so  conveyed  by  th^  decedent  in  his  lifetime, 
whatever  may  have  been  the  manner  of  such  fraudulent 
conveyance.'* 

The  action  being  brought  under  the  provisions  of  this  sec- 
tion of  the  statute  for  the  benefit  of  all  the  creditors  of  the 
said  estate,  it  becomes  immaterial  so  far  as  the  right  to 
maintain  this  action  is  concerned  whether  any  of  the  claims 
are  secured,  or  if  secured,  to  what  extent.  (In  re  Mc- 
Dougald's  Estate,  146  Cal.  196,  79  Pac.  875;  Erie  v.  Lane, 
22  Colo.  273,  44  Pac.  591;  Ohm  v.  Superior  Court,  85  Cal. 
545,  20  Am.  St.  245,  26  Pac.  244;  Field  v.  Andrada,  106 
Cal.  107,  39  Pac.  323.) 
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There  is  nothing  in  the  record  to  sustain  the  respondent's 
contention  that  Elizabeth  Stewart  would  be  estopped  to 
prosecute  such  an  action  as  this.  The  claims  of  both  Ita 
E.  Barber  and  Elizabeth  Stewart  had  been  allowed  by  the 
administratrix  and  the  probate  judge  of  Ada  county  before 
this  action  was  brought,  so,  even  if  the  claimant  Barber 
would  be  estopped,  which  we  do  not  decide,  the  adminis- 
tratrix would  still  have  authority  and  it  would  be  her  duty 
to  prosecute  the  action  for  the  benefit  of  all  the  creditors  of 
said  estate. 

Assignments  2,  5,  8,  9,  10,  11  and  12  relate  to  the  transfer 
of  the  property  from  E.  H.  Beggs  to  the  defendant,  the  con- 
sideration therefor,  the  alleged  fraudulent  intent  of  the 
parties  to  the  deed,  the  alleged  loans  of  the  defendant  to  the 
deceased.  These  assignments  may  all  be  disposed  of  to- 
gether. 

It  is  not  denied  that  the  respondent,  beginning  about  the 
year  1897,  received  probably  $35,000  from  her  father  and 
mother  and  that  a  large  proportion  of  this  was  turned  over 
to  the  deceased,  E.  H.  Beggs,  to  be  used  in  various  business 
enterprises  by  him.  The  question  with  regard  to  this  trans- 
action is  whether  these  moneys  were  placed  in  the  hands  of 
the  deceased  in  such  a  way  as  to  create  a  debt  and  make 
them  a  sufficient  consideration  to  support  the  transfer  of  this 
property  from  the  deceased  to  the  respondent. 

Naturally,  the  respondent  was  the  only  one  who  had  per- 
sonal knowledge  of  the  transactions  between  herself  and  her 
husband  with  regard  to  these  funds,  and  her  testimony  falls 
far  short  of  establishing  such  a  claim  as  a  creditor  of  her 
husband  as  will  support  the  allegation  of  indebtedness  which 
she  relies  upon  in  this  case.  There  is  no  evidence  that  a 
note  was  taken  or  a  memorandum  of  any  kind  made  at  the 
time  the  various  sums  of  money  were  given  by  her  to  her 
husband,  or  at  any  time,  and  she  is  unable  to  tell,  with  any 
degree  of  certainty,  what  amounts  she  gave  him  or  when  she 
gave  them  to  him  or  what  he  did  with  them.  Neither  does 
she  relate  anything  that  she  said  to  her  husband  at  the  time 
of  placing  these  moneys  in  his  hands,  or  at  any  other  time, 
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indicating  in  the  slightest  degree  that  she  regarded  these  ad- 
vances as  loans  to  be  repaid  by  him,  or  that  she  ever  ex- 
pected him  to  account  for  them  in  any  manner.  Her  state- 
ment is  that  when  he  asked  her  for  money  she  handed  it 
over  to  him  and  that  he  always  said  he  hoped  some  time  to 
be  able  to  repay  her;  but  there  is  nothing  in  her  testimony 
to  indicate  that  she  ever  intimated  to  him  that  she  regarded 
these  payments  to  him  as  debts  that  he  must  pay.  The  whole 
transaction  appears  to  have  been  one  in  which  a  wife  was 
willing  to  give  to  her  husband  of  her  funds  as  long  as  they 
lasted  and  to  take  chances  with  him  on  whatever  investment 
of  them  he  chose  to  make.  There  is  nothing  to  indicate 
that  she  ever  thought  of  regarding  her  husband  as  her  debtor 
until  shortly  before  his  death.  Evidently  she  gave  the  money 
to  him  to  be  used  as  his  own,  with  no  thought  of  indebtedness 
and  repayment,  and  he  did  so  use  it  according  to  the  testi- 
mony of  Mrs.  Beggs.  If  this  was  Her  intention,  then  there 
was  no  debt  and  consequently  no  consideration  for  the  deed 
in  controversy. 

On  cross-examination  the  defendant  admitted  that  about 
$7,500,  which  in  her  direct  examination  she  claimed  had 
not  been  returned  to  her,  was  in  fact  invested  in  telephone 
stock  for  her  benefit,  and  that  this  stock  was  afterward 
sold  and  the  money  invested  by  her  in  California  property. 
She  admitted  also  that  when  the  California  property  was  sold 
she  took  the  proceeds  and  invested  it  in  the  property  that  she 
holds  on  the  comer  of  Ninth  and  Franklin  Streets,  Boise, 
Idaho.  In  this  connection  appellant  sought  further  informa- 
tion as  to  the  property  of  respondent,  but  the  court  sustained 
an  objection  to  her  going  into  that  matter.  This  was  error, 
for  cross-examination  had  already  elicited  from  her  the  in- 
formation that  $7,500  of  this  money  which  she  first  charged 
to  her  husband  had  been  in  fact  invested  for  her  own 
benefit,  and  it  was  impossible  for  the  trial  court  to  know 
what  would  be  the  result  of  further  cross-examination  as 
to  the  present  holdings  of  the  respondent.  It  might  have 
developed  the  fact  that  all  of  the  money  she  claimed  to  have 
loaned  to  her  husband  had  been  repaid  to  her. 
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The  appellant  complains  that  the  court  erred  in  permit- 
ting the  respondent  to  testify  as  to  conversations  between  her 
and  her  husband  and  as  to  her  understanding  with  her  hus- 
band with  regard  to  these'  alleged  loans.  While  it  was 
erroneous  to  allow  heir  to  testify  what  the  understanding  was, 
we  think  there  was  no  error  in  allowing  the  witness  to  relate 
conversations  between  her  and  her  husband  as  to  the  alleged 
loans,  for  in  no  other  way,  probably,  would  it  be  possible  to 
submit  any  proof  whatever  as  to  whether  there  was  a  loan 
made  to  her  husband,  there  being  no  written  evidence  of  such 
transactions. 

In  cases  of  this ,  character  where  the  relations  are  so  close 
and  confidential  as  those  between  husband  and  wife,  the  wife 
who  asserts  a  claim  such  as  is  asserted  by  respondent  in  this 
case  must  assume  the  burden  of  showing  a  transaction  that 
will  bear  the  most  searching  inquiry. 

It  appears  from  the  record  that  after  the  conveyance  of 
the  telephone  property  from  Beggs  to  his  wife  there  remained 
no  property  in  his  estate  except  that  which  was  mortgaged 
to  secure  the  sums  due  to  Barber  and  Mrs.  Stewart.  Under 
any  reasonable  view  to  be  taken  of  the  evidence  bearing  on 
the  value  of  this  property,  it  could  not  at  such  time  have 
been  sold  for  a  sufficient  amount  to  pay  the  claims  of  these 
persons.  From  these  facts  the  inference  is  necessarily  drawn 
that  by  such  conveyance  there  was  an  intent  to  defraud  and 
hinder  the  creditors  of  Beggs.  But  this  inference  is  not 
conclusive,  for  the  reason  that  under  our  statute  the  question 
of  intent  is  one  of  fact  and  not  of  law.  To  overcome  such 
inference  the  evidence  must  show  facts  from  which  the  con- 
clusion could  be  drawn  that  the  grantor  had  reason  to  be- 
lieve that  he  had  made  ample  provision  to  pay  his  debts. 
(Butt  V.  Bray,  89  Cal.  286,  26  Pac.  873;  Judson  v.  Lyford, 
84  Cal.  505,  24  Pac.  286;  Bigelow  on  Fraudulent  Convey- 
ances, pp.  439-442.) 

The  evidence  fails  to  support  the  following  findings  by 
the  trial  court,  or  any  of  them : 

1.  That  E.  H.  Beggs  did  in  truth  and  in  fact  convey  said 
property  to  Anna  E.  Beggs  for  a  good  and'  valuable  consider- 
ation. 
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2.  That  said  conveyance  was  made  with  the  knowledge  of 
all  the  creditors  of  said  deceased. 

3.  That  said  conveyance  was  made  without  fraud,  and 
without  intent  to  defraud  or  hinder  the  creditors  of  the  said 
B.  H.  Beggs. 

^     4.  That  said  E.  H.  3eggs  owed  said  Anna  Beggs  any  sum 
whatever  at  the  time  of  said- conveyance. 

The  errors  pointed  out  in  the  trial  and  in  the  findings 
of  fact  and  conclusions  of  law  render  it  necessary  to  re- 
verse the  judgment  and»  order  a  new  trial  herein.  It  is  so 
ordered.    Costs  awarded  to  appellant. 

Rice,  C.  J.,  and  McCarthy  and  Lee,  JJ.,  concur. 

Budge,  J.,  did  not  hear  the  argument  nor  participate  in 
this  decision. 


(March  17,  1921.) 

A.  D.  DAVIS,  Individually,  and  A.  D.  DAVIS  as  Guardian 
Ad  Litem  for  HELEN  DAVIS,  FAY  DAVIS  and 
LESLIE  DAVIS,  Minor  Children,  Respondents,  v. 
CASPER  BACH,  Sheriff,  Appellant. 

[196  Pac.  673.] 

Appeal— NoTiCB— Service — Peoop — Shebipp. 

1.  In  the  absence  of  a  showing  of  valid  service  of  the  notice 
of  appeal,  an  attempted  appeal  should  be  dismissed. 

2.  Where  a  sheriff  is  disqualified  from  serving  a  notice  of 
appeal  because  a  party  to  the  case,  attempted  service  by  him  in 
his  official  capacity,  by  his  deputy,  is  ineffective;  and  in  such 
case  his  return  is  no  proof  of  service. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Camas  County.    Hon.  H.  P.  Ensign,  Judge. 

Action  in  claim  and  delivery.    Appeal  from  judgment  for 
plaintiff.    Dismissed. 
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Opinion  of  the  Court — ^McCarthy,  J. 

D.  W.  Zent,  for  Appellant. 

P.  K.  Perkins,  for  Respondents. 

Counsel  cite  no  authorities  on  points  decided. 

McCarthy,  J. — This  is  an  action  in  claim  and  delivery 
for  the  recovery  of  certain  personal  property  and  to  restrain 
the  defendant,  sheriff  of  Camas  county,  from  selling  it  on 
exec^tion.    Defendant  appeals  from  an  adverse  judgment 

The  only  proof  of  service  of  the  notice  of  appeal  is  the  re- 
turn of  the  sheriff  through  his  deputy.  It  is  \he  duty  of  the 
sheriff  to  serve  all  notices,  as  well  as  process,  when  requested. 
(C.  S.,  sec.  3596,  subd.  8.)  His  return  is  prima  facie  evi- 
dence. (C.  S.,  sec.  3598.)  The  coroner  must  perform  the 
duties  of  sheriff  when  the  sheriff  is  an  interested  party  or 
otherwise  incapacitated  from  service.  (C.  S.,  sec.  3680.)  In 
this  case  the  sheriff  was  disqualified  from  performing  the 
duties  of  that  office  because  a  party.  It  follows  that  his 
deputy  was  disqualified  to  perform  such  duties.  The  return 
of  the  sheriff  is  not  effective  when  he  is  disqualified  to  per- 
form the  official  act  to  which  he  certifies.  Therefore,  the 
return  is  no  proof  of  service.  It  is  not  necessary  to  decide 
whether  service  by  him  or  his  deputy  as  an  individual,  sup- 
ported by  affidavit  as  in  the  case  of  service  by  any  other  in- 
dividual, w^ould  be  valid,  as  there  is  no  such  affidavit  in  the 
record.  The  unsworn .  statement  of  a  private  individual  is 
no  proof  of  service.  There  being  no  proof  of  service  of  the 
notice  of  appeal,  the  record  does  not  show  jurisdiction  in 
this  court,  and  the  appeal  must  be  dismissed.  It  is  so 
ordered.    Costs  awarded  to  respondents. 

Rice,  C.  J.f  and  Budge,  Dunn  and  Lee,  JJ.,  concur. 
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Points  Decided. 


(March  22,  1»21.) 

STATE,   Respondent,   v.  J.    A.   SHEEHAN,   dUas   W.   T. 
WATSON,  Appellant^ 

[196  Pae.  532.] 

Criminal  Law — Obtaining  Monet  by  False  Pbetenses— ^Crimb  Con- 
summated Outside  op  State — Vaeiancb — Defense  op  Aubi — 
Degbee  op  Peoop  Required — Instructions. 

1.  C.  S.,  sec.  8091,  provides:  "The  following  persons  are  liable 
to  punishment  under  the  laws  of  this  state:  1.  All  persons  who 
commit,  in  whole  or  in  part,  any  crime  within  this  state."  Under 
this  section  one  charged  with  the  crime  of  obtaining  money  hj 
false  pretenses  who  commits  any  portion  of  Eiuch  crime  within 
this  state  is  punishable  to  the  same  extent  and  in  the  same  man.- 
ner  as  though  all  of  the  acts  which  constituted  the  crime  had 
been  committed  within  this  state. 

2.  Under  the  facts  as  shown  hj  the  record  in  this  case,  de- 
fendant was  a  party  to  the  crime  of  obtaining  money  by  false 
pretenses,  which  crime  was  initiated  in  Ada  county,  and  under 
the  provisions  of  C.  S.,  sec.  8688,  the  district  court  for  Ada 
county   had    jurisdiction   of    the   offense. 

3.  Where  one  is  informed  against  for  the  crime  of  obtaining 
money  by  false  pretenses,  proof  that  the  defendant  obtained  money 
through  the  medium  of  a  check  drawn  upon  a  bank  is  sufficient 
to  sustain  the  allegation  charging  the  crime. 

4.  In   a   prosecution    for   obtaining   money  by    false   pretenses 
'      the  state  need  not  prove  that  the  defendant  in   the  manner  al- 
leged  obtained    the   exact   amount   of   money    charged   in   the   in- 
formation.    The  allegation  as  to   the  amount  of   money   obtained 
IB  not  descriptive  of  an  essential  ingredient  of  .the  offense. 

5.  It  is  incumbent  upon  one  interposing  the  defense  of  alibi 
in  a  criminal  case  to  prove  the  alleged  fact  of  alibi,  not  beyond 
a  reasonable  doubt  nor  by  a  preponderance  of  the  evidence,  but 
by  such  evidence  and  to  such  a  degree  of  certainty  as  will,  when 
the  whole  evidence  is  considered,  create  and  leave  in  the  minds 
of  the  jury  a  reasonable  doubt  of  the  guilt  of  the  accused. 

1.  Jurisdiction  of  offense  of  obtaining  property  by  false  pre- 
tenses, see  notes  in  4  Ann.  Cas.  368;  Ann.  Cas.  1917E,  311. 

5.  On  burden  and  measure  of  proof  of  an  alibi,  see  notes  in 
8  Ann.-  Oas.  1189;  41  L.  R.  A.  530. 
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6.  The  defense  of  alibi  in  a  criminal  ease  raises  a  question 
of  fact,  and  the  rerdict  of  a  jury  thereon  will  not  be  disturbed 
on  appeal  where,  there  is  substantial  evidence  to  support  the 
verdict. 

7.  Held,  that  the  trial  cpurt  in  this  ease  committed  no  prejudi- 
cial or  reversible  error  in  the  admission  of  evidence  or  the  giving 
or  refusal  to  give  certain  instructions. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Judgment  of  conviction  for  the  crime  of  obtaining  money 
by  false  pretenses.    Affirmed. 

Perky  &  Brinck,  for  Appellant. 

The  crime  of  obtaining  money  by  false  pretenses  is  pun- 
ishable only  in  the  state  where  the  money  is  actually  ob- 
tained. {Bates  V.  State,  124  Wis.  612,  4  Ann.  Cas.  365, 
103  N.  *W.  251 ;  State  v.  Snuth,  162  Iowa,  336,  144  N.  W.  32, 
49  L.  B.  A.,  N.  S.,  834;  Commonwealth  v.  Van  Ttuyl,  1  Met. 
(Ky.)  1,  71  Am.  Dec.  455;  Connor  v.  State,  29  Pla.  455,  30 
Am.  St.  126,  10  So.  891;  OraJiam  v.  People,  181  HI.  477,  55 
N.  E.  179,  47  L.  E.  A.  731;  State  v.  Sckaeffer,  89  Mo.  271, 
1  S.  W.  293;  People  v.  Adams,  3  Denio  (N.  Y.),  190,  45 
Am.  Dec.  468;  11  R.'  C.  L.  854;  16  C.  J.  190;  8  Ency.  PL 
&  Pr.  856 ;  Burton  v.  United  States,  196  U.  S.  741,  25  Sup. 
Ct.  243,  49  L.  ed.  482,  see,  also,  Rose's  U.  S.  Notes.) 

The  weight  of  authority  is  that  a  charge  of  obtaining 
money  by  false  pretenses  is  not  sustained  by  proof  of  obtain- 
ing a  check  or  other  order  for  payment  of  money.  {People 
V.  Cronkf'lte,  266  111.  438,  107  N.  E.  703 ;  Peopie  v.  Warfield, 
261  111.  293,  103  N.  E.  979;  Lory  v.  People,  229  lU.  268,  82 
N.  E.  261;  Lieske  v.  State,  60  Tex.  Crim.  276,  131  S.  W. 
1126;  State  v.  Gibson,  169  N.  C.  318,  85  S.  E.  7;  State  v- 
Mispagel,  207  Mo.  557,  106  S.  W.  513 ;  Lancaster  v.  State,  9 
Tex.  App.  393;  Commonwealth  v.  Howe,  132  Mass.  250; 
Goodhue  v.  People,  94  111.  37;  Carr  v.  State,  104  Ala.  43, 
16  So.  155;  Bates  v.  State,  supra;  ChUders  v.  State,  16  Tex, 
App.  524;  State  v.  Casleton,  255  Mo.  201,  164  S.W.  495.) 
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Argnment  for  Respondent. 

A  check  is  not  an  assignment  of  the  fund.  (C.  S.,  sec, 
6056 ;  Kaesenuyer  v.  Smith,  22  Ida.  1,  123,  943,  43  L.  R.  A., 
N.  S.,  100.) 

Roy  L.  Black,  Attorney  General,  and  J.  L.  Boone,  As- 
sistant, for  Respondent. 

As  at  least  some  of  the  fraudulent  acts  and  pretenses  were 
made  and  performed  in  Ada  county,  it  is  clear  that  the 
offense  was  partly  committed  there,  and  the  court  had  juris- 
diction. {People  V.  Dimick,  107  N.  Y.  13,  14  N.  E.  178; 
PeopU  V.  Peckens,  153  N.  Y.  576,  47  N.  E.  883;  Skiff  v. 
People,  2  Parker's  Grim.  Rep.  139;  Commonwealth  v.  Wood, 
142  Mass.  459,  «  N.  E.  432;  WUcox  v.  NoUe,  34  Ohio  St. 
520.) 

The  prosecution  may  be  instituted  where  the  false  pre- 
tenses were  made  when  it  is  shown  that  the  money  was  ac- 
tually paid,  even  though  such  prosecution  was  in  a  diflferent 
county  from  the  one  where  the  representations  were  made. 
{State  V,  Smith,  162  Iowa,  336,  144  N.  W.  32,  49  L.  R.  A., 
N.  S.,  834;  People  v.  Summerfield,  96  N.  Y.  Supp.  502,  48 
Misc.  Rep.  242;  Fariess  v.  Morehead,  201  Fed.  310, 119  G.  G.  A. 
548.) 

Gonspiracy  being  shown,  the  acts  and  declarations  of' any 
of  the  parties  made  during  the  continuation  of  the  conspiracy 
and  with  regard  to  matters  connected  with  it  are  properly 
admissible;  the  acts  of  any  of  the  conspirators  become  the 
acts  of  all,  and  jurisdiction  exists  in  any  place  in  which 
,any  overt  act  took  place.  {State  v.  Soper,  118  Iowa,  1,  91 
N.  W.  774;  Pearce  v.  Territory,  11  Okl.  438,  68  Pac.  504; 
Wharton's  Grim.  Law,  par.  664.) 

The  corpus  delicti  of  obtaining  money  under  false  pre- 
tenses is  the  falsity  of  the  representation.  (Wharton  on 
Grim.  Ev.,  pp;  634,  642.) 

Goncerted  action  on  the  part  of  several  parties  to  commit 
a  crime  is  enough  to  convict  either  or  any  of  such  parties 
in  any  place  where  they  did  anything  tending  toward  the 
completion  of  the  offense.  (Wharton's  Grim.  L.,  pars.  334, 
1472,  1664;  Connor  v.  State,  29  Pla.  455,  30  Am.  St.  126, 
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10  So.  891;  11  R.  C.  L.  855,  note  10;  C.  J.  91,  note  80; 
People  V.  Jordan,  66  Cal.  10,  56  Am.  Rep.  73,  4  Pac.  773; 
People  V.  Cad/>t,  138  Cal.  527,  71  Pac.  649.) 

**In  an  indictment  charging  a  person  with  obtaining  money 
by  false  pretenses,  proof  that  the  defendant  obtained  the 
money  through  the  medium  of  an  order  on  a  bank  or  other 
person,  whether  verbal  or  written,  is  sufficient  to  sustain  the 
allegation.''  (Smith  v.  State,  74  Fla.  594,  77  So.  274;  Foots 
V.  State,  16  'Ala.  App.  136,  75  So.  728;  Rand  v.  Common- 
wealth,  176  Ky.  343,  195  S.  W.  802;  State  v.  Holm^,  98 
Kan.  74,  157  Pac.  412,  L.  R.  A.  1916E,  1104;  Clark  v. 
State,  14  Ala.  App.  633,  72  So.  291 ;  State  v,  Cary,  128  Minn. 
481,  151  N.  W.  186;  King  v.  State,  66  Tex.  Crim.  397,  146 
S.  W.  543;  Bartley  v.  State,  53  Neb.  310,  73  N.  W.  744; 
People  v.  Leavens,  12  Cal.  App.  178,  106  Pac.  1103;  Laev 
V.  State,  152  Wis.  33,  139  N.  W.  416;  State  v.  Oibson,  132 
Iowa,  53,  106  N.  W.  270;  People  v.  Hoffman^  142  Mich.  531, 
105  N.  W.  838.) 

Where  the  defendant  relies  on  the  alibi,  the  burden  of 
proof  is  upon  him  as  to  that  proposition,  and  the  defendant 
has  not  satisfied  that  burden  of  proof.  (State  v.  Webb,  6 
Ida.  429,  55  Pac.  892;  State  v.  Davis,  6  Ida.  159,  53  Pac. 
678;  State  v.  SUva,  21  Ida.  247,  120  Pac.  835;  State  v.  Ward, 
31  Ida.  419,  173  Pac.  497.) 

It  is  proper  to  show  all  of  the  acts  indulged  in  by  way 
of  preparation  for  a  crime  and  the  acts  whereby  the  crime 
is  completed,  and  any  further  acts  throwing  light  uDon  the 
general  situation  with  regard  to  the  criminal  intent  or  the 
participants  or  the  criminal  acts  of  any  or  all  of  the  partici- 
pants. (State  V.  Ellington,  4  Ida.  529,  43  Pac.  60;  12  C.  J. 
634,  note  54;  Commonwealth  v.  Watermann,  122  Mass.  43; 
Jackson  v.  State,  28  Tex.  App.  370,  19  Am.  St.  839 ,  13  S.  W. 
451;  State  v.  Alcorn,  7  Ida.  599,  79  Am.  St.  252,  64  Pac. 
1014;  State  v.  Marren,  17  Ida.  766,  107  Pac.  993;  State  v. 
Corcoran,  7  Ida.  220,  61  Pac.  1034;  State  v.  Hammock,  18 
Ida.  424,  110  Pac.  169;  State  v.  Curtis,  29  Ida.  724,  161  Pac. 
578;  12  C.  J.  640.) 
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Opinion  of  the  Court — Badge,  J. 

Where  there  is  a  conflict  in  the  evidence  and  there  is  evi- 
dence to  sustain  the  verdict,  immaterial  errors,  if  any,  will 
be  disregarded  and  the  verdict  will  not  be  disturbed.  (Staie 
V.  Rathbone,  8  Ida.  161,  67  Pac.  186;  State  v.  Collett  <fe 
Ireland,  9  Ida.  608,. 75  Pac.  271;  State  v.  Cook,  13  Ida.  45, 
88  Pac.  240;  State  v.  Downing,  23  Ida.  540,  130  Pac.  461; 
State  V.  Levy,  9  Ida.  483,  75  Pac.  227;  State  v.  Bond,  12  Ida. 
424,  86  Pac.  43;  Sti^te  v.  Williams,  12  Ida.  483,  86  Pac.  53; 
State  V.  Mox  Mox,  28  Ida.  176,  152  Pac.  802;  State  v.  Ward, 
31  Ida.  419,  173  Pac.  497;  State  v.  Steen,  29  Ida.  337,  158 
Pac.  499;  State  v.  Askew,  32  Ida.  456,  184  Pac.  474.) 

BUDGE,  J.— Appellant  Sheehan,  alias  W.  T.  Watson, 
E.  P.  Morton,  Frank  Caviness,  alias  John  Doe  Disc,  and 
P.  L.  King,  were  charged  with  the  crime  of  obtaining  money 
by  false  pretenses,  in  that  they  did,  with  intent,  knowingly, 
designedly,  wilfully,  unlawfully,  falsely,  fraudulently  and 
feloniqusly,  defraud  one  A.  L.  Roberts  of  about.  $3,800,  law- 
ful money  of  the  United  States,  representing  and  pretending 
to  him  that  Morton  had  come  to  Boise  for  the  purpose  of 
purchasing  stock  of  the  Columbia  &  Nehalem  River 'Railroad; 
that  certain  of  said  stock  was  owned  and  possessed  by  va- 
rious individuals,  including  appellant  Sheehan;  that  certain 
purported  stock  certificates  which  appellant  had  and  ex- 
hibited to  Roberts  were  true  and  genuine  certificates 
and  were  in  fact  certificates  representing  stock  in  said  rail- 
road; and  said  Roberts  wholly  relying  upon  and  believing 
said  representations  and  pretenses  and  being  deceived 
thereby,  by  reason  thereof  was  between  March  3,  1916,  and 
March  16,  1916,  induced  to  and  did  pay  to  the  defendants 
the  sum  of  about  $3,800. 

The  other  defendants  not  having  been  apprehended,  ap- 
pellant alone  was  tried  and  convicted.  This  appeal  is  from 
the  judgment  of  conviction. 

The  facts  so  far  as  pertinent  to  a  disposition  of  the  case 
are  as  follows: 

A,  L.  Roberts,  a  farmer,  residing  near  Roseberry,  Boise 
county,  was  in  Boise  during  the  winter  of  1915  and  spring  of 
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1916.  On  February  28,  1916,  he  met  Dise  at  a  state  land 
sale  in  Boise.  He  a^ain  met  Dise  on  March  3,  1916,  and 
at  the  latter  *8  suggestion  walked  up  to  the  Capitol  Building, 
on  the  steps  of  which  they  found  and  picked  up  a  bank- 
book containing  a  letter  and  a  check.  .They  read  the  letter, 
which  was  addressed  to  E.  P.  Morton,  at  the  Bristol  Hotel, 
Boise,  and  purported  to  come  from  Morton's  brother  in  the 
east,  and  to  contain  inside  information  regarding  stock  of 
the  Columbia  &  Nehalem  River  Railroad  Company,  of  which 
the  writer  claimed  to  be  an  oflBcer.  The  letter  stated  that  the 
stock  had  never  paid  a  dividend  and  could  be  bought  cheap 
from  the  stockholders ;  that  the  writer  had  never  before  taken 
advantage  of  his  employment,  but  had  lost  a  lot  of  money 
and  had  to  make  it  up.  Roberts  and  Dise  called  upon 
Morton  and  delivered  the  letter  to  him,  aAd  as  a  reward 
therefor,  and  for  secrecy  concerning  its  contents,  Morton 
offered  to  employ  Dise  and  Roberts  to  buy  stock  and  gave 
them  the  names  of  certain  stockholders,  including  Sheehan 
at  Caldwell,  and  a  broker  named  King  at  the  Saratoga  Hotel 
in  Caldwell,  who  would  buy  the  stock. 

The  same  day,  Morton,  Dise  and  Roberts  went  to  Caldwell, 
where  they  met  King,  who  purchased  a  50-share  certificate  of 
stock  from  Morton,  paying  him  $2.25  per  share.  They  then 
called  on  Sheehan,  from  whom  they  bought  135  shares  at 
$1  each,  Morton  ostensibly  paying  Sheehan  therefor.  At  the 
same  time  they  secured  an  option  for  seven  days  from  Sheehan 
on  15,000  shares  at  the  same  price,  purported  to  be  »eld  by 
his  mother  and  sister,  upon  which  Morton  gave  Sheehan  a 
check  for  $3,000.  They  again  met  Sheehan  at  Weiser  on 
March  7th  and  secured  an  extension  of  the  option  in  con- 
sideration of  another  ostensible  payment  of  $4,000  to  Shee- 
han, $900  of  which  Roberts  agreed  to  pay,  and  which  Dise 
purported  to  advance  for  him  by  giving  his  own  check  for 
$1,800  to  Sheehan  for  his  own  share  and  that  of  Roberts. 
On  March  9th  Roberts  gave  Dise,  at  Weiser,  a  check  on  the 
Weiser  Loan  &  Trust  Company  for  the  $900  advanced,  and 
on  the  same  day  they  left  for  Baker,  Oregon.  On  March 
14th  they  met  Sheehan  in  Baker  and  secured  a  further  ex- 
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tension  of  the  option,  Roberts  paying  Sheehan  $1,000  by 
cheek  on  the  Baker  Loan  &  Trust  Company,  and  Dise  and 
Morton  each  ostensibly  paying  the  same  amount,  and  on 
March  16th  they  closed  the  deal,  Roberts  i>aying  Sheehan 
$1,900  by  check  also  on  the  Baker  Loan  &  Trust  Company, 
and  Dise  and  Morton  ostensibly  paying  Jiim  $2,100  and  $500, 
respectively.  The  checks  were  delivered  to  Sheehan  and  the 
money  was  obtained  upon  Robert's  checks  by  Sheehan  in 
Baker.  Sheehan  delivered  to  Roberts,  Morton  and  Dise  the 
purported  certificate  of  stock  for  15,000  shares,  which  they 
took  to  Eing,  who  was  also  in  Baker  at  the  time,  and  who 
bought  the  certificate  from  them  at  $2.25  per  share,  and 
took  it  for  the  ostensible  purpose  of  sending  it  in  to  the  com- 
pany at  Portland,  Oregon,  to  have  the  stock  transferred 
before  paying  therefor.  King  gave  Roberts  a  receipt  for 
the  certificate  and  Roberts  then  left  Baker,  in  pursuance  of 
ail  arrangement  made  with  Morton  and  Dise,  to  locate  other 
stockholders  at  Tekoe,  Washington  and  Coeur  d'Alene,  Idaho. 

Roberts  never  heard  from  Dise,  Morton,  King  or  Sheehan 
again,  and  never  received  any  of  his  money  for  the  certificate 
of  stock.  The  stock  was  spurious.  The  corporation  whose 
name  had  been  used  was  a  close  corporation,  and  no  such 
certificates  had  ever  been  issued  by  it. 

Roberts  did  not  see  Sheehan  again  until  June  23d,  when 
he  identified  him  at  Boise. 

Appellant  contends  that  the  offense,  if  any  is  shown  by 
the  evidence  to  have  been  committed,  was  committed  in 
Oregon,  and  that  the  district  court  of  Ada  county  was  with- 
out jurisdiction.  This  question  is  raised  by  various  assign- 
ments of  error  going  to  the  admission  of  exhibits  and  testi- 
mony, and  the  giving  and  refusing  of  instructions,  and  as 
to  the  suflSciency  of  the  evidence  to  sustain  the  verdict. 

The  evidence  clearly  establishes  the  fact  that  a  part  of 
the  crime  was  committed  in  Idaho.  The  initial  false  and^ 
fraudulent,  representations  were  made  in  Ada  county,  fol- 
lowed by  similar  acts  in  Canyon  and  Washington  counties, 
and  by  further  representations  of  the  same  character  in 
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Baker  City,  Oregon,  where  the  proof  clearly  shows  that 
money  was  actually  obtained  as  a  result  thereof. 

While  there  are  authorities  which  support  appellant's  con- 
tention, we  do  not  think  they  are  applicable  to  this  case 
in  view  of  the  provisions  of  our  statute. 

C.  S.,  sec.  8091,  provides  that: 

"The  following  persons  are  liable  to  punishment  under  the 
laws  of  this  state : 

**1.  All  persons  who  commit,  in  whole  or  in  part,  any 
crime  within  this  state.  ..." 

California  and  New  York  have  like  statutory  provisions, 
which  have  been  considered  by  the  courts  of  those  states. 

In  People  v.  Botkin,  132  Cal.  231,  84  Am.  St.  39,  64  Pac. 
286,  and  9  Cal.  App.  244,  98  Pac.  861,  Cordelia  Botkin  was 
convicted  of  murder.  The  defendant  in  that  case  sent  a  box 
of  poisoned  candy  by  mail  from  San  Francisco  to  Elizabeth 
Dunning  at  Dover,  Delaware,  with  intent  that  Elizabeth  Dun- 
ning should  eat  of  the  candy  and  her  death  be  caused 
thereby.  The  candy  was  received  by  the  party  to  whom  ad- 
dressed, she  partook  thereof,  and  her  death  was  the  result. 
It  was  urged  that  the  defendant  might  not  be  tried  for  the 
crime  of  murder  in  the  California  courts,  but  the  supreme 
court  of  California,  in  disposing  of  this  contention,  said : 

"The  acts  of  defendant  constituted  murder,  and  a  part  of 
those  acts  were  done  by  her  in  this  state.  Preparing  and 
sending  the  poisoned  candy  to  Elizabeth  Dunning,  coupled 
with  a  murderous  intent,  constituted  an  attempt  to  commit 
murder;  and  defendant  could  have  been  prosecuted  in  this 
state  for  that  crime  if  for  any  reason  the  candy  had  failed 
to  fulfill  its  deadly  mission.  That  being  so, — those  acts  being 
sufficient,  standing  alone,  to  constitute  a  crime,  and  those 
acts  resulting  in  the  death  of  the  person  sought  to  be 
killed, — nothing  is  plainer  than  that  the  crime  of  murder 
was  in  part  committed  within  this  state.  The  murder  being 
committed  in  part  in  this  state,  the  section  of  the  law  quoted 
(Cal.  Pen.  Code,  art.  27)  declares  that  persons  committing 
murder  under  those  circumstances  'are  liable  to  punishment 
under  the  laws  of  this  state.'    The  language  quoted  can  have 
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but  one  meaning,  and  that  is:  A  person  committing  a  mur- 
der in  part  in  this  state  is  punishable  under  the  laws  of 
this  state,  the  same  as  though  the  murder  was  wholly  com- 
mitted in  this  state/'  {Derby  v.  Stevens,  64  Cal.  287,  30 
Pac.  820.) 

See,  also.  People  v.  Sansom^  37  Cal.  App.  435,  173  Pac. 
1107. 

Sec.  1930  of  the  Penal  Law  of  New  York,  while  not  iden- 
tical with,  is  substantially  the  same  as,  C.  S.,  sec.  8091,  subd. 
1,  and  has  been  construed  by  the  New  York  courts  in  the 
case  of  People  v.  Amstein,  211  N.  Y.  585,  105  N.  E.  814, 
reversing  order,  142  N.  Y.  Supp.  842,  157  App.  Div.  766, 
30  N.  Y.  Cr.  R.  162,  which  reversed  138  N.  Y.  Supp.  806, 
78  Misc.  Rep.  18,  28  N.  Y.  Cr.  R.  165 ;  and  People  v.  Zwyas, 
217  N.  Y.  78,  Ann.  Cas.  1917E,  309,  111  N.  E.  465,  reversing 
judgment  in  153  N.  Y.  Supp.  1135,  168  App.  Div.  949. '  In 
the  latter  case  the  New  York  court  said : 

**The  word  'crime'  as  used  in  this  statute  should  be  con- 
strued solely  with  reference  to  the  Penal  Law  of  the  state 
of  New  York.  In  People  v.  Amstein,  211  N.  Y.  585,  592, 
105  N.  E.  814,  816,  Chief  Judge  Bartlett  said : 

'*  *The  determination  of  this  appeal  really  depends  upon 
the  meaning  of  the  words  'any  crime'  in  subdivision  1,  sec- 
tion 1930,  of  the  Penal  Law I  have  reached  the  con- 
clusion that  the  phrase  'any  crime'  in  subdivision  1  of  sec- 
tion 1930  of  the  Penal  Law  means  any  offense  which,  if 
committed  wholly  within  the  state  of  New  York,  would  con- 
stitute a  crime  against  the  laws  of  New  York.  Our  law  is 
made  the  test  of  criminality,  and  one  who  commits  part  of 
such  offense  here  and  part  elsewhere  is  punishable  here. 
I  think  this  is  the  natural  meaning  of  the  language  used  in 
the  statute,  and  I  can  find  no  reason  which  ought  to  con- 
strain us  to  interpret  it  otherwise.'  " 

It  must  be  inferred  from  the  provisions  of  subd.  1,  sec. 
8091,  supra,  that  the  legislature  intended  to  punish  any  per- 
son who  should  commit  any  portion  of  a  crimp  within  this 
state  to  the  same  extent  and  in  the  same  manner  as  though 
all  of  the  acts  which  constitute  the  crime  had  been  committed 
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here.  The  provision  of  the  statute  is  plain,  and  we  enter- 
tain no  doubt  as  to-  the  power  of  the  legislature  to  so  provide. 

Appellant's  contention  that  the  district  court  for  Ada 
county  was  without  jurisdiction,  for  the  reason  that  appellant 
made  no  false  representations  to  Roberts  within  that  county, 
is  equally  untenable.  While  it  is  true  that  Roberts  met  ap- 
pellant for  the  first  time  at  Caldwell,  Canyon  county,  still 
no  other  deduction  can  be  made  from  the  evidence  adduced 
upon  the  trial  than  that  appellant  was  party  to  a  precon- 
ceived plan  to  defraud  Roberts.  The  record  convinces  us 
that  appellant  was  fuDy  apprised  of  the  false  representa- 
tions which  had  been  theretofore  made  by  Morton  and  Disc 
to  Roberts  in  Ada  county;  that  he  adopted  those  acts,  and 
that  he  himself  made  further  false  representations  to  the 
same  effect  to  Roberts  in  Canyon  and  Washington  counties 
and  in  Baker,  Oregon.  The  crime  was  initiated  in  Ada 
county,  appellant  was  a  party  to  it,  and  under  the  provisions 
of  C.  S.,  sec.  8688,  the  district  court  for  Ada  county  had 
jurisdiction  of  the  offense. 

Appellant's  next  contention  is  that  exhibits  and  testimony 
were  admitted  which  were  at  variance  from  the  allegations 
of  the  information,  in  that  appellant  was  charged  with  ob- 
taining *' money"  and  the  evidence  objected  to  tended  to 
show  the  obtaining  of  bank  checks.  The  record  discloses 
not  the  direct  transfer  of  currency  from  Roberts  to  appel- 
lant, but  the  giving  of  two  checks  by  Roberts  to  appellant, 
the  cashing  thereof  in  Baker,  Oregon,  and  the  pa3nnent  of 
the  money  by  the  bank  to  appellant. 

The  checks  were  the  means  used  hy  which  the  money  was 
ultimately  obtained.  We  think  the  correct  rule  of  law  is 
well  stated  in  Smith  v.  State,  74  Pla.  594,  77  So.  274,  in 
the  following  language: 

**In  an  indictment  charging  a  person  with  obtaining 
money  by  false  pretenses,  proof  that  the  defendant  obtained 
the  money  through  the  medium  of  an  order  on  a  bank  or 
other  person,  whether  verbal  or  written,  is  sufficient  to  sus- 
tain the  allegation." 


Digitized  by 


Google 


March,  1921.]  State  v.  Sheehan.  563 

opinion  of  tho  Court — ^Budge,  J. 

And  in  Bartley  v.  8taU,  53  Neb.  310,  73  N.'W.  744,  where 
the  court  said: 

"The  giving  of  credit  as  a  deposit  for  the  amount  of  a 
check,  by  the  bank  upon  which  it  is  drawn,  is,  in  contem- 
plation of  law,  a  payment  of  the  check  in  money,  to  the 
same  extent  as  though  the  currency  had  been  paid  over  the 
counter  on  the  check,  and  immediately  redeposited  by  the 
payee.'' 

In  the  case  of  People  v.  Leavens,  12  Cal.  App.  178,  106 
Pac.  1103,  at  1106,  which  we  think  is  peculiarly  applicable 
to  the  facts  in  the  instant  case,  the  court  says  in  the  course 
of  the  opinion: 

*' There  is  no  variance  between  the  allegations  of  the  in- 
formation and  the  proof.  The  allegation  is  that  the  de- 
fendant procured  money  from  Norwood,  and  the  proof  is 
that  he  did  procure  money,  but  it  was  procured  by  the  means 
or  use  of  a  check  or  written  request  which  Norwood  made 
upon  the  bank  for  the  payment  of  the  money.  There  may 
be  a  difference  between  getting  money  directly  by  handing 
the  coin  over  in  hand  and  giving  a  request  in  writing  to  a 
third  party  who  complies  with  the  request  and  hands  it 
over,  but  the  effect  is  the  same,  and  the  distinction  is  highly 
technical.  An  appeal  that  depends  upon  such  questions  for 
reversal  is  devoid  of  merit.  The  defendant  obtained  the 
money,  and  obtained  it  from  Norwood,  no  matter  what  means 
were  used  in  finally  conveying  the  money  from  Norwood  to 
the  defendant.  {People  v.  Whalen,  154  Cal.  472,  98  Pac. 
194.)" 

It  is  further  contended  that  a  variance  arose  by  reason 
of  the  fact  that  appellant  was  charged  with  obtaining  $3,800 
while  the  evidence  showed  and  the  jury  found  that  he  ob- 
tained but  $2,900.  In  a  prosecution  for  obtaining  money 
by  false  pretenses,  the  state  need  not  prove  that  the  defend- 
ant in  the  manner  alleged  obtained  the  exact  amount  of 
money  alleged  in  the  information,  the  allegation  as  to  the 
amount  of  money  obtained  not  being  descriptive  of  an  essen- 
tial ingredient  of  the  offense.  {Foote  v.  State,  16  Ala.  App. 
136,  75  So.  728.) 
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Appellant  contends  that  the  testimony  tending  to  identify 
him  as  Watson  was  dubious,  and  that  the  witnesses  for  ap- 
pellant established  beyond  reasonable  doubt  the  fact  of  his 
presence  elsewhere  at  the  time  of  the  commission  of  the 
offense. 

While  there  is  an  unusually  sharp  conflict  in  the  testimony 
npon  this  question,  there  is,  nevertheless,  substantial  evidence 
establishing  the  identity  of  appellant  as  one  of  the  persons 
who  committed  the  offense  charged.  In  order  to  avail  him- 
self of  the  defense  of  alibi,  it  was  incumbent  upon  appellant 
to  prove  the  alibi  not  beyond  a  reasonable  doubt  nor  by  a 
preponderance  of  the  evidence,  but  by  such  evidence  and  to 
such  a  degree  of  certainty  as  will,  when  the  whole  evidence 
is  considered,  create  and  leave  in  the  minds  of  the  jury  a 
reasonable  doubt  of  the  guilt  of  the  accused.  This  defense 
raised  a  question  of  fact,  and  the  verdict  of  a  jury  on  such 
a  question  will  not  be  disturbed  on  appeal  where,  as  in  this 
case,  there  is  substantial  evidence  to  support  the  verdict. 

Appellant  complains  of  the  admission  in  evidence  of  State's 
Exhibit  1,  being  the  check  for  $900  given  by  Roberts  to  Dise 
at  Weiser.  Conceding  that  the  state  failed  to  prove  by  com- 
petent evidence  that  this  check  was  paid,  or  that  the  check 
given  by  Dise  to  Sheehan  for  $1,800  was  paid,  it  was  part 
of  the  criminal  transaction.  The  jury  found  by  their  ver- 
dict that  this  $900  check  was  not  paid  to  Sheehan,  since 
their  verdict  was  for  $2,900  instead  of  $3,800.  We  faU  to 
see  wherein  the  admission  of  this  exhibit  constituted  reversi- 
ble, prejudicial  error. 

We  have  carefully  examined  the  entire  record,  including 
the  instructions  given  and  refused,  and  have  been  unable  to 
find  wherein  the  appellant  has  been  prejudiced  or  wherein  the 
court  committed  reversible  error. 

The  judgment  is  therefore  affirmed. 

Rice,  C.  J.,  and  McCarthy,  Dunn  and  Lee,  JJ.,  concur. 
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(March  22,  1921.) 

L.    A.    RICE,    Respondent,    v.    OREGON    SHORT    LINE 
RAILROAD    COMPANY,    a    Corporation,    AppeUant. 

[198  Pac.  161.} 

Cabsiebs  —  Cabmagk  Amendment  —  Initial  Cabrieb  —  Nsoligenoe — 
Act  of  God. 

1.  Under  the  Carmack  Amendment,  liability  of  a  carrier  for 
damages  as  initial  carrier  depends  upon  the  reception  of  goods 
in  one  state  for  transportation  to  a  point  in  another  state  or  terri- 
torj,  rather  than  the  intention  which  the  shipper  maj  have  had  at 
the  time  of  loading  the  cars  but  which  does  not  find  expression  in 
some  form  of  contract;  and  where  all  the  obligations  of  a  previous 
contract  of  shipment  are  terminated,  and  there  has  been  a  deliv- 
ery to  the  consignee  prior  to  the  making  of  the  subsequent  con- 
tract for  shipment  into  another  state,  the  carrier  receiving  the 
property  under  the  subsequent  contract  of  shipment  is  the  initial 
carrier. 

2.  The  distinguishing  characteristic  of  an  "act  of  Qod"  is  that 
it  proceeds  from  the  forces  of  nature  alone,  to  the  entire  exclusion 
of  human  agency. 

3.  When  an  act  of  God  is  relied  upon  as  a  defense  in  an  action 
for  damages,  it  is  not  sufficiently  accurate  to  instruct  the  jury  that 
a  natural  event  is  an  act  of  God  if  it  be  not  reasonably  antici- 
pated, since  the  reasonableness  of  the  anticipation  in  such  cases 
is  not  to  be  tested  by  ordinary  standards. 

4.  A  carrier  is  liable  for  damages  proximately  caused  by  an 
act  of  God,  in  case  its  failure  to  use  reasonable  diligence  to  pre- 
vent or  mitigate  the  damage  contributes  to  the  loss. 

1.  Liability  of  initial  carrier  of  goods  under  Carmack  Amendment, 
see  notes  in  Ann.  Gas.  1915B,  80;  Ann.  Gas.  19170,  939. 

Carmack  Amendment  as  affecting  state  regulations  as  to  stipula- 
tions limiting  liability  of  common  carrier  for  the  loss  or  damage  to 
goods,  see  notes  in  44  Ii.  S.  A.,  N.  8.,  257,  and  50  L.  B.  A.,  N.  8., 
819. 

4.  Co-operation  of  act  of  God  with  negligence  of  carrier  as  affect- 
ing carriers'  liability  for  damages,  see  notes  in  3  Ann.  Oas.  453;  12 
Ann.  Oas.  449;  Ann.  Oas.  1912D,  968;  Ann.  OdA  1918A,  581. 
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APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.  Hon.  Charles  P.  McCarthy, 
Judge. 

Action  for  damages.    Judgment  for  plaintiff.    Affirmed. 

H.  B.  Thompson  and  John  0.  Moran,  for  Appellant. 

Manifestations  of  nature,  including  weather  conditions 
or  snowstorms  which  are  so  unusual  as  not  to  be  reason- 
ably anticipated,  fall  within  the  definition  of  **act  of  (Jod.** 
{Waison  V.  Boise  City,  20  Ida.  133,  117  Pac.  115,  36 
L.  R.  A.,  N.  S.,  1158.) 

A  common  carrier  which  receives  goods  intended  for 
shipment  from  a  point  in  one  state  to  a  point  in  another 
state  is  the  initial  carrier,  although  it  only  switches  the 
car  in  which  they  are  loaded  to  the  lines  of  another  com- 
mon carrier  to  be  transported  out  of  the  state.  {Barreii 
v.  Northern  Pac.  B.  Co.,  29  Ida.  139,  157  Pac.  1016;  United 
States  V.  Union  Stock  Yards  &  Transit  Co.,  226  U.  S.'  286, 
33  Sup.  Ct.  83,  57  L.  ed.  226,  see,  also,  Rose's  U.  S.  Notes.) 

It  is  the  essential  character  of  the  commerce,  not  the  ac- 
cident of  local  or  through  bills  of  lading,  which  determines 
federal  or  state  control  over  it  and  the  liability  of  the  in- 
itial carrier.  It  takes  character  as  interstate  or  foreign 
commerce  when  it  is  actually  started  in  the  course  of  trans- 
portation to  another  state  or  to  a  foreign  country.  {Bad- 
road  Commission  of  La.  v.  Texas  &  Vac.  B.  Co.,  229 
U.  S.  336,  33  Sup.  Ct.  837,  57  L.  ed.  1215;  Texas  &  New 
Orleans  B.  Co.  v.  Sabine  Tram  Co.,  227  U.  S.  Ill,  33  Sup. 
Ct.  229,  57  L.  ed.  442;  Southern  Pac.  Termdnal  Co.  v.  Inter- 
state Commerce  Commission,  219  U.  S.  498,  31  Sup.  Ct. 
279,  55  L.  ed.  310,  see,  also,  Rose's  U.  S.  Notes;  Bracht  v. 
San  Antonio  cfc  A.  P.  B.  Co.,  254  U.  S.  489,  41  Sup.  Ct. 
150,  65  L.  ed.  ,) 

The  initial  carrier  of  a  shipment  in  interstate  commerce 
is  liable  for  the  default  of  all  connecting  carriers  to  des- 
tination, even  while  the  goods  are  being  transported  under 
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an  exchange  bill  of  lading  issued  without  its  knowledge  or 
concurrence.  {Atchison  <&  Topeka  &  8.  F.  B.  Co.  v,  Har- 
old, 241  U.  S.  371,  36  Sup.  Ct.  665,  60  L.  ed.  1050,  see, 
also,  Rose's  U.  S.  Notes.) 

The  intention  of  the  shipi)er  as  to  the  ultimate  destina- 
tion at  the  time  the  freight  starts  is  the  test  of  its  char- 
acter, regardless  of  whether  the  voyage  is  temporarily 
broken,  whether  more  than  one  carrier  transports  it,  or 
whether  it  moves  on  through  or  local  bills  of  lading. 
{United  States  v.  lUinois  Cent.  B.  Co,,  230  Fed.  940.) 

Hays,  Martin,  Cameron  &  Hays,  for  Respondent. 

An  initial  carrier  is  not  liable  for  damages  to  goods 
occurring  on  lines  not  its  own  and  over  which  they  were 
routed  without  notice  to  it.  The  obligation  of  such  a 
carrier  ceases  when  the  goods  reach  the  destination,  in 
good  condition,  to  which  they  were  originally  consigned. 
{Parker-Bell  Lvmber  Co,  v.  Great  Northern  B.  Co,,  69 
Wash.  123,  124  Pac.  389,  41  L.  R.  A.,  N.  S.,  1064;  Barrett 
V,  Northern  Pac.  By,  Co,,  29  Ida.  139,  157  Pac.  1016; 
Qvillen  v,  Minneapolis  &  St.  L.  B.  Co,,  181  Iowa,  536,  164 
N.  W.  779;  Knwpp  v,  Minneapolis,  St.  P.  &  S.  8,  M,  By,  Co,, 
33  N.  D.  291,  156  N.  W.  1019 ;  Victor  Produce  Co,  v.  West- 
em  Transit  Co,,  135  Minn.    121,   160  N.   W.  248.) 

Whether  the  Boise  &  Interurban  Electric  Railway  re- 
ceived plaiiltiff's  sheep  **for  transportation  from  a  point 
in  one  state  to  a  point  in  another  state,''  or  whether  the 
defendant  Oregon  Short  Line  Railroad  was  the  first  to  re- 
ceive plaintiff's  sheep  **for  transportation  from  a  point  in 
one. state  to  a  point  in  another  state,"  and  thus  became  the 
so-called  ** initial  carrier"  or  the  carrier  meant  to  be  held 
liable  under  the  Carmack  Amendment,  was  a  question  of 
fact  for  the  jury.  {Produce  Trading  Co.  v,  Norfolk  So.  B, 
Co,,  178  N.  C.  175,  100  S.  E.  316;  Southern  Pac.  Co.  v. 
Arizona,  249  U.  S.  47?,  39  Sup.  Ct.  313,  63  L.  ed.  713.) 

The  mere  intention  of  respondent  Rice,  if  such  existed, 
to  ultimately  continue  his  journey  beyond  the  state  did  not 


Digitized  by 


Google 


568  Rice  v,  Oregon  Short  Line  R.  R.  Co.     [33  Idaho, 

Opinion  of  the  Court — Bice,  C,  J. 

convert  the  intrastate  shipment  from  Linder  to  Caldwell 
into  one  that  was  interstate.  (Southern  Pac.  Co.  v.  Ari- 
zona, supra;  Gulf,  C.  do  8.  P,  B.  Co.  v.  Texas,  204  U.  S. 
403,  27  Sup.  Ct.  360,  51  L.  ed.  540,  see,  also,  Rose's  U.  S. 
notes;  Settle  v.  Baltimore  &  0.  8.  W.  B.  Co.,  249  Fed. 
913,  162  C.  C.  A.  111.) 

The  fact  that  the  sheep  were  not  unloaded  at  Caldwell 
but  were  reshipped  to  Chicago  in  the  same  cars  does  not 
render  the  transportation  from  Linder  to  Caldwell  inter- 
state commerce  nor  does  it  prevent  the  appellant  from 
being  the  first  carrier  to  receive  the  sheep  '*for  transporta- 
tion from  a  point  in  one  state  to  a  point  in  another  state" 
under  the  contract  here  sued  on.  (Chicago  M.  &  St.  P. 
By.  Co.  V.  Iowa,  233  U.  S.  334,  34  Sup.  Ct.  592,  58  L.  ed. 
988,  see,  also,  Rose's  U.  S.  Notes;  Houston  E.  &  W.  T. 
By.  Co.  V.  Houston  Packing  Co.  (Tex.  Civ.),  221  S.  W. 
316;  Bracht  v.  San  Antonio  &  A.  P.  By.  Co.,  254  U.  S. 

489,  41  Sup.  Ct.  150,  65  L.  ed.  ;  CJiesapeake  <&  0.  By. 

Co.  V.  Nation^  Bank  of  Commerce  of  Norfolk,  122  Va. 
471,  95  S.  E.  454;  Louisville  <&  N.  B.  Co.  v.  Johnson, 
182  Ky.  418,  206  S.  W.  638;  Pere  Marquette  By.  Co.  v. 
J.  F.  French  &  Co.,  254  U.  S.  538,  41  Sup.  Ct.  195,  65 
L.  ed.  .) 

RICE,  C.  J. — This  action  was  commenced  against  appel- 
lant as  the  initial  carrier  under  the  Carmack  Amendment 
(U.  S.  Comp.  Stats.  1916,  sees.  8604a,  8604aa)  for  dam- 
ages alleged  to  have  been  suffered  on  account  of  negligent 
handling  of  four  cars  of  sheep.  At  the  trial,  respondent 
introduced  no  evidence  of  negligence  on  the  part  of  appel- 
lant for  damages  resulting  from  any  act  or  omission  on  its 
part.  The  negligence  for  which  respondent  claimed  dam- 
ages was  that  of  the  Union  Pacific  Ry.  Co.,  a  connecting 
carrier.  Appellacnt,  therefore,  cannot  be  held  liable  in  this 
case  unless  it  is  the  initial  carrier  under  the  Carmack 
Amendment. 
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It  appears  that  the  sheep  were  loaded  on  the  ears  at 
Linder^  a  station  on  the  Boise  and  Interurban  Railway,  on 
February  17,  1914.  There  being  no  station  agent  at  Lin- 
der,  a  bill  of  lading  was  issued  by  the  conductor  of  the 
train  which  carried  the  sheep.  The  bill  of  lading  showed 
the  destination  of  the  shipment  to  be  Caldwell,  a  station 
also  on  the  line  of  the  Boise  and  Interurban  Railway  Co., 
the  sheep  being  consigned  to  the  shipper,  respondent 
herein.  The  line  of  the  interurban  company  is  wholly 
within  the  state  of  Idaho.  On  arrival  at  Caldwell,  a 
transfer  of  the  cars  containing  the  sheep  was  made  from 
the  line  of  the  interurban  railroad  to  that  of  appellant. 
Respondent  paid  the  freight  charges  to  the  agent  of  the 
interurban  company  at  Caldwell,  signed  a  receipt  and  sur- 
rendered the  bill  of  lading,  and  thereafter  entered  into  the 
contract  of  shipment  with  appellant  which  is  made  the 
basis  of  this  action. 

It  was  shown  by  the  evidence  that  the  Boise  and  Inter- 
urban Railway  Co.  had  not  filed  with  the  Interstate  Com- 
merce Commission  any  tariffs  or  schedule  of  rates  previous 
to  the  time  of  this  shipment;  also  that  its  policy  was  at 
the  time  of  this  shipment,  and  had  previously  been,  not 
to  make  contracts  to  ship  property  from  points  on  its  line 
to  points  outside  the  state. 

According  to  the  bill  of  lading  issued  by  appellant,  the 
sheep  were  consigned  to  Rosenbaum  Bros.,  a  corporation,  at 
Chicago,  111.,  and  were  routed  over  the  line  of  appellant, 
U.  P.  Ry.,  and  Chic.  Mil.  &  St.  P.  Ry.  They  were  there- 
after diverted  to  So.  Omaha,  Nebr. 

When  the  sheep  were  loaded  at  Linder,  respondent  ex- 
pected to  send  them  to  an  eastern  market  in  case  he  did 
not  sell  them  en  route.  The  general  freight  agent  of  the 
Boise  and  Interurban  Railway  Co.  testified  that  he  knew 
when  he  provided  the  cars  that  the  prospect  was  the  sheep 
would  move  outside  of  the  state  of  Idaho. 

In  the  case  of  Barrett  v.  Northern  Pacific  By.  Co.,  29 
Ida.  139,  157  Pac.  1016,  this  court  said: 
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**The  agreement  between  appellant  and  respondents, 
prior  to  the  arrival  of  the  goods  in  Spokane,  whereby  they 
were  to  be  transmitted  from  that  city  to  Rupert  consti- 
tuted a  new  contract  entirely  separate  and  independent  of 
that  entered  into  with  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  and  one  to  which  that  company  was  not 
a  party.  An  initial  carrier  is  not  liable  for  damage  to 
goods  occurring  on  lines  not  its  own  and  over  which  they 
were  routed  without  notice  to  it.  The  obligation  of  such 
carrier  ceases  when  the  goods  reach  the  destination,  in 
good  condition,  to  which  they  were  originally  consigned. 
{Parker-Bell  Lwniber  Co.  v.  Oreat  Northern  R.  Co.,  69 
Wash.  123,  124  Pac.  389,  41  L.  R.  A.,  N.  S.,  1064.)" 

In  the  case  of  Houston  E.  &  W,  T.  By.  Co.  v.  Houston 
Packing  Co.    (Tex.  Civ.),  221  S.  W.  316,' the  court  said: 

**  ....  the  only  question  presented  in  this  court  being, 
Which  one  of  the  two  railroads,  the  I.  &  Q.  N.  R.  R.  Co. 
or  the  appellant,  under  the  facts  in  evidence,  was  the 
initial  carrier  of  the  shipment  within  the  meaning  of  the 
Carmack  Amendment  to  the  Interstate  Commerce  Act 
(U.  S.  Comp.  Stats.,  sees.  8604a,  8604aa;  4  Fed.  Stats. 
Ann.,  2d  ed.,  pp.  506,  etc.)?  .... 

'*The  bill  of  lading  bore  date  March  16,  1916,  and  was 
therefore  issued  by  the  appellant  on  the  same  day  the  car 
was  loaded  by  the  I.  &  G.  N.  Railway  Company  and  the 
day  before  it  was  delivered  by  the  I.  &  Q.  N.  Ry.  Com- 
pany at  its  own  yards  to  the  appellant  company.  It  will 
be  further  noted  that  the  I.  &  G.  N.  did  not  receive  this 
shipment  under  any  contract  of  interstate  carriage,  the 
limit  of  its  agreement  and  undertaking,  pursuant  to  the 
rules  and  regulations  of  the  Texas  Railway  Commission, 
being  to  switch  all  cars  loaded  on  its  line  to  the  yards  of 
the  H.  B.  &  W.  T.,  and  there  deliver  them  to  it.  The  only 
contract  here  appearing  was  the  one  made  by  the  packing 
company  with  the  appellant,  and  evidenced  by  the  bill  of 
lading,  by  which  the  latter  agreed  to  transport  the  car 
through  from  Houston  to  its  destination  in  Massachusetts. 
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**We  think  these  facts  constituted  the  appellant  com- 
pany the  initial  carrier/  as  that  term  is  used  in  the  Car- 
mack  Amendment,  and  that  the  courts  have  settled  the 
question  in  favor  of  this  view." 

In  the  case  of  Baltimore  /&  Ohio  By.  Co.  v.  Montgomery 
A  Co,,  19  Ga.  App.  29,  90  S.  E.  740,  the  court  held  that 
under  the  evidence  adduced,  the  only  contract  made  was  by 
the  defendant  company  as  represented  by  its  bill  of  lading 
under  which  the  shipment  moved  from  Moorefield,  W.  Va., 
to  Atlanta,  Oa.  But  in  order  to  make  its  position  dear, 
the  court  said: 

"If  the  defendant,  or  its  connection,  had  delivered  the 
shipment  at  Richmond,  demanded  a  surrender  of  its  bill  of 
lading,  there  collected  the  freight  charges  due  it,  and 
thereafter  a  new  bill  of  lading  had  been  issued  for  the 
shipment  from  Richmond,  Va.,  to  Atlanta,  then  there  would 
have  been  a  new  shipment,  and  the  railroad  issuing  this 
second  bill  of  lading  at  Richmond  would  have  been  the 
initial  carrier  of  the  shipment  from  Richmond  to  Atlanta." 

The  question  presented  in  this  case  arises  under  and  in- 
volves a  construction  of  a  law  of  the  United  States.  The 
latest  expressions  of  the  supreme  court  are  found  in  the 
cases  of  Brachi  v.  San  Antonio  dk  Ark.  Pass.  By.  Co.,  254 
U.  S.  489,  41  Sup.  Ct.  150,  65  L.  ed.  -,  and  Pere  Mar- 
quette By.  Co.  V.  I.  F.  French  &  Co.,  254  U.  S.  538,  41 
Sup.  Ct.  195,  65  li.  ed. 

In  the  first  of  these  cases  it  appears  that  the  shipper 
delivered  to  respondent  railroad  company  at  Ingleside, 
Texas,  a  carload  of  vegetables  consigned  to  himself  at 
Dallas,  Texas,  a  point  off  its  lines,  where  he  intended  to 
sell  them.  The  car  moved  over  respondent's  road  to  Waco, 
and  then  over  the  M.  K.  &  T.  Ry.  to  Dallas.  Upon  the 
petitioner's  request,  made  after  such  arrival,  the  ML  K.  &T. 
Ry.  forwarded  the  car  to  Kansas  City  over  its  own  lines, 
took  up  the  original  bill  of  lading  and  issued  an  interstate 
one,  acknowledging  receipt  of  the  vegetables  at  Dallas. 
The  court  said: 


Digitized  by 


Google 


572  Rice  v.  Oregon  Short  Line  R.  R.  Co.     [33  Idaho, 

Opinion  of  the  Court — Rice,  C.  J. 

"The  general  prineipleg  announced  in  Gulf,  C.  dk  8,  F.B. 
Co.  V.  Texas,  204  U.  S.  403,  411,  27  Sup.  Ct.  360,  51  L.  ed. 
540,  545,  are  applicable.  Railroad  Commission  v.  Worikington, 
225  U.  S.  101,  32  Sup.  Ct.  653,  56  L.  ed.  1004;  Texas  & 
N,  0.  R,  Co.  V.  Sabine  Tram  Co.,  227  U.  S.  Ill,  33  Sup. 
Ct.  229,  57  L.  ed.  442,  and  similar  cases  are  not  controlling. 
They  involved  controversies  concerning  carriage  between 
points  in  the  same  state  which  was  really  but  part  of  an 
interstate  or  foreign  movement  reasonably  to  be  anticipated 
by  the  contracting  parties, — a  recognized  step  toward  a 
destination  outside  the  state.  The  distinctions  are  eluei- 
,dated  in  Texas  &  N.  0.  R.  Co.  v.  Sabine  Tram  Co.  Here 
neither  shipper  nor  respondent  had  in  contemplation  any 
movement  beyond  the  point  specified,  and  the  contract  be- 
tween them  must  be  determined  from  the  original  bill  of 
lading  and  the  local  laws  and  regulations." 

In  the  case  of  Pere  Uarqueite  R.  Co,  v.  J.  F.  French  & 
Company,  it  appears  that  French  &  Company  shipped  a 
carload  of  potatoes  from  Bailey,  Mich.,  to  Louisville,  Ky., 
by  the  Pere  Marquette  Railroad  as  initial  carrier  and  the 
Big  Pour  Railroad  as  connecting  and  terminal  carrier.  The 
shipment  was  made  on  a  ** consignor's  order"  bill  of  lading 
in  the  standard  form^  by  which  the  car  was  consigned  to 
the  shipper's  order  at  Louisville,  and  upon  the  bill  of 
lading  there  was  a  notation,  **  Notify  Marshall  &  Kelsey, 
c/o  Capt.  Bernard,  Commissary,  Camp  Taylor."  It  ap- 
pears that  Camp  Zachary  Taylor  was  located  about  six 
miles  from  Louisville,  on  the  Southern  Railroad,  near 
Dumesnil  station.  Marshall  &  Kelsey  had  contracted  with 
the  government  to  supply  a  large  quantity  of  potatoes  at 
this  camp,  and  had  made  a  contract  of  purchase  with 
French  &  Company.  The  car  in  question  was  shipped  to 
Louisville,  to  be  applied  on  these  contracts. 

By  stating  the  facts  thus,  we  understand  the  supreme 
court  to  accept  as  a  fact  the  statement  of  the  Michigan 
supreme  court  {French  v.  Pere  Marquette  Ry.  Co.,  204 
Mich.  578,  at  p.  580,  171  N.  W.  491),  to  the  effect  that  the 
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potatoes  were  intended  for  ultimate  delivery  at  Camp  Zach- 
ary  Taylor,  located  near  Louisville  on  the  Southern  Rail- 
road. Upon  arrival  of  the  shipment  at  Louisville,  the  Big 
Four  Railroad,  without  requiring  a  surrender  of  the  bill 
of  lading,  released  the  car,  changed  the  waybill  so  as  to 
provide  for  delivery  of  the  car  at  Dumesnil  and  turned 
it  over  the  Southern.     The  court  said: 

**  Whatever  name  be  used  in  referring  to  the  act  of  for- 
warding the  car,  the  Big  Pour,  when  it  surrendered  pos- 
session of  the  car  to  the  Southern  at  Binder's  request, 
terminated  its  relation  as  carrier;  just  as  it  would  have 
done  if,  at  his  request,  it  had  shunted  the  car  on  to  a  pri- 
vate industrial  track,  or  had  given  the  control  of  it  to  a 
truckman  on  the  team  tracks.  Having  brought  the  goods 
to  the  destination  named  in  the  bill  of  lading,  the  carrier's 
only  duty  under  its  contract  was  to  make  a  delivery  at  that 
place;  and  it  could  make  that  delivery  by  turning  the 
goods  over  to  another  carrier  for  further  carriage.  Com- 
pare Bracht  v.  San  Antonio  &  A,  Pass.  B.  Co,,  decided  by 
this  court  January  3,  1921,  254  U.  S.  489,  41  Sup.  Ct.  150, 

65  L.  ed.  ;  Seaboard  Air-line  R.  Co,  v,  Dixon,  140  Qa. 

804,  79  S.  E.  1118;  Melbourne  v,  Lmisville  &  N.  R,  Co,, 
88  Ala.  443,  6  So.  762.  The  fact  that,  in  forwarding  the 
car,  the  Big  Four  used  the  original  waybill,  striking  out 
the  word  'Louisville*  under  the  *  destination'  and  substi- 
tuting *  Dumesnil,'  Ky.,  So.  R.  R.,  is  of  no  significance. 
The  shipment  from  Louisville  to  Dumesnil  was  a  wholly 
new  transaction.  In  turning  over  the  car  for  this  new 
shipment,  the  railway  made  a  disposal  of  it  in  assumed 
termination  and  discharge  of  its  obligations,  which  was,  in 
legal  contemplation,  a  delivery." 

The  decision  in  the  case  last  above  cited,  following  so 
plosely  in  point  of  time  that  announced  in  the  Bracht  case, 
it  is  evident  that  the  opinions  in  the  two  cases  were  in- 
tended to  be  in  entire  harmony.  In  the  French  case  it 
is  held  that  although  it  appeared  that  when  the  car  was 
shipped   at   Bailey,    Mich.,    it   was   intended   for   ultimate 
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delivery  at  Camp  Zachary  Taylor,  the  turning  over  of  the 
car  at  Louisville  by  the  Big  Four  for  the  new  shipment  in 
''assumed  termination  and  discharge  of  its  obligations,'* 
•constituted  a  delivery,  and  that  the  shipment  from  Louis- 
ville to  Dumesnil  was  '*a  wholly  ne^w  transaction." 

We  conclude  that  liability  for  damages  as  an  initial 
carrier  depends  upon  the  reception  of  'the  goods  in  one 
state  for  transportation  to  a  point  in  another  state  or 
territory,  rather  than  the  intention  which  the  shipper  may 
have  had  at  the  time  of  loading  the  cars  but  which  does 
not  find  expression  in  some  form  of  a  contract,  and  that 
where  all  the  obligations  of  a  previous  contract  of  ship- 
ment are  terminated,  and  there  has  been  a  delivery  to  the 
consignee  prior  to  the  making  of  a  subsequent  contract 
for  shipment  into  another  state,  the  carrier  of  .the  property 
under  the  subsequent  contract  of  shipment  is  the  initial 
carrier  under  the  Carmack  Amendment  In  this  case  ap- 
*pellant  was  the  initial  carrier.  {Ovif  C.  <&  S.  F.  R.  Co.  v. 
Texas,  204  U.  S.  403,  27  Sup.  Ct.  360,  51  L.  ed.  540,  see, 
also,  Rose's  U.  S.  Notes;  Southern  Pac.  Co.  v.  Arizona,  249 
U.  S.  472,  39  Sup.  Ct.  313,  63  L.  ed.  713.  See,  also,  Chesa. 
peake  &  0.  By,  Co,  v.  Natioiyal  Bamk  of  Commerce,  122 
Va.  471,  95  S.  E.  454.) 

The  court  submitted  the  question  as  to  who  was  the 
initial  carrier  to  the  jury,  and  respondent  cites  in  support 
of  the  court's  action  the  cases  of  Southern  Pac.  Co.  v. 
Arizona,  supra,  and  Produce  Trading  Co.  v.  Norfolk  So. 
By.  Co.,  178  N.  C.  175,  100  S.  E.  316.  Those  cases  contain 
nothing  inconsistent  with  treating  the  question  as  one  of 
law,  where  bills  of  lading  are  clear  and  unambiguous  and 
where  the  facts  are  undisputed  as  they  are  in  this  case. 
The  jury,  however,  found  as  a  fact  that  appellant  was  the 
initial  carrier. 

Error  was  predicated  upon  the  action  of  the  trial  court 
in  permitting  the  witness  Cox  to  testify  that  the  Boise 
and  Interurban  Ry.  Co.  had  not  filed  tariffs  with  the  Inter- 
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state  Commerce  Commission.  This  evidence  only  related  to 
the  question  as  to  whether  or  not  appellant  was  properly 
sued  as  initial  carrier  in  this  case,  and  we  think  it  was 
properly  r^eived. 

Appellant  claims  the  court  erred  in  permitting  respond- 
ent to  testify  that  the  yardmaster  at  Laramie'  had  agreed 
ix)  put  him  in  Valley  in  twenty-three  hours.  The  com- 
plaint does  not  allege  a  breach  of  any  such  agreement  as 
a  basis  for  damages,  and  it  does  not  appear  that  evidence 
was  introduced  or  received  for  the  purpose  of  establishing 
such  agreement.  It  only  had  bearing  on  the  question  of 
the  negligent  handling  of  the  shipipent  in  connection  with 
respondent's  demand  that  the  sheep  be  not  unloaded  at 
Laramie  but  carried  to  Cheyenne  for  feeding.  We  do  not 
think  the  reception  of  the  evidence  was  prejudicial  to  ap- 
pellant. 

Appellant  assigns  as  error  the  refusal  of  the  trial  court 
to  give  its  requested  instruction  No.  8,  as  follows: 

**You  are  instructed  that  when  weather  conditions  aris- 
ing during  transit  are  so  unusual  as  not  to  be  reasonably 
anticipated  they  come  within  the  meaning  of  the  expression 
known  as  'act  of  God.'  You  are  further  instructed  that  a 
carrier  is  not  liable  or  responsible  for  damages  or  results 
which  could  not  have  been  reasonably  anticipated,  nor  for 
injury  or  damages  occurring  as  a  result  of  an  'act  of  Gk)d,' 
nor  is  a  carrier  liable  for  damages  or  injury  to  animals 
resulting  from  their  natural  propensities'  or  inherent 
nature.  You  are  therefore  instructed  that  no  damages 
can  be  awarded  against  the  defendant  for  any  injuries 
or  damages  falling  within  the  above  definitions,  and  unless 
you  can  say  from  the  evidence  that  the  plaintiff  has  suf- 
fered damages  from  other  causes  and  due  to  the  negligence 
of  the  carriers  it  is  your  duty  to  render  a  verdict  in  favor 
of  the  defendant." 

The  difficulty  of  framing  an  abstract  definition  of  the 
expression   ''act   of   God"   is   recognized.    It   is   doubtful 
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whether  a  reasonahle  anticipation  of  a  natural  event  is  a 
necessary  element  in  such  a  definition.  The  distinguishing 
characteristic  of  an  **act  of  God"  is  that  it  proceeds  from 
the  forces  of  natute  alone,  to  the  entire  exclusion  of 
human  agency.  As  applied  to  the  law  of  negligence,  when 
an  act  of  God  is  relied  upon  as  a  defense,  it  is  not  suffi- 
ciently accurate  to  state  that  a  natural  event  is  an  act  of 
God  if  it  be  not  reasonably  anticipated.  Reasonable  anti- 
cipation requires  further  definition.  In  the  case  of  WiUson 
V.  Boise  City,  20  Ida.  133,  117  Pac.  115,  36  L.  R.  A.,  N.  S., 
1158,  on  which  appellant  relies,  it  is  suggested:  *'If  it 
appeared  in  this  case  that  this  was  such  a  heavy  and  un- 
precedented rainfall  as  had  not  occurred  within  the  mem- 
ory of  man,  as  that  term  is  defined  by  law,  then  certainly 
the  city  would  not  be  liable.  Such  an  act  would  properly 
be  classed  as  the  act  of  God  for  which  there  is  no  liability.'* 

The  proposed  instruction  might  also  be  misleading  in 
that  a  carrier  is  liable  for  damages  proximately  caused 
by  an  act  of  God,  in  case  its  failure  to  use  reasonable  dili- 
gence to  prevent  or  mitigate  the  damage  contributes  to  the 
loss.  {Illinois  Cent.  R.  Co.  v.  Kvhn,  107  Tenn.  106,  64 
S.  W.  202.) 

The  court  instructed  the  jury  as  follows: 

'*By  the  term,  *act  of  God,*  is  meant  those  events  and 
accidents  which  proceed  from  natural  causes,  and  cannot 
be  anticipated  and  guarded  against,  or  resisted;  such  as 
unexampled  freshets,  violent  storms,  lightning  and  frosts. 
For  losses  occurring  by  any  of  these  means,  a  common 
carrier  is  not  liable;  provided  it  has  not  been  guilty  of 
want  of  ordinary  and  reasonable  care  to  guard  against 
such  loss." 

We  do  not  think  the  court  erred  in  refusing  to  give  the 
instruction  proposed,  and  instead  thereof  giving  the  in- 
struction last  above  quoted.  Whether  or  not  the  court's 
definition  of  the  term  "act  of  God"  is  entirely  accurate, 
it  is  sufficiently  so  and  is  not  misleading. 
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We  do  not  consider  the  other  specifications  of  error  to 
be  meritorious. 
The  judgment  is  affirmed.    Costs  awarded  to  respondent. 

Budge,  Dunn  and  Lee,  JJ.,  concur. 

McCarthy,  J.,   deeming  himself  disqualified,  did  not  sit 
at  the  argument  nor  take  part  in  the  opinion. 

Petition  for  rehearing  denied. 


(March  24,  1921.) 

THEODORE  SPENCER,  PlaintiflP,  ▼.  Honorable  H.  F. 
ENSIGN,  as  Judge  of  the  District  Court  of  the  Fourth 
Judicial  District,  Defendant. 

[196  Pac.  6G8.] 

Action — ^Dismissal  by  Plaintiff  —  Motion,   Eptect  or— Statdtb— 
Stipulation.  / 

1.  Under  C.  S.,  sec.  6830,  the  plaintiff  in  an  action  for  divorce 
has  an  absolute  right  to  dismiss  his  action,  where  a  counterclaim  has 
not  been  made  and  no  affirmative  relief  is  sought  by  the  defendant. 
If  a  motion  to  dismiss  be  made,  the  conrt  has  no  power  to  deny  it> 
notwithstanding  a  motion  for  change  of  venue  is  pending. 

2.  The  provision  of  C.  S.,  sec.  6830,  subd.  1,  defines  the  right 
of  tjie  plaintiff  to  a  dismissal  of  the  action,  and  where  a  motion  to 
dismiss  is  seasonably  made  by  plaintiff,  the  court  has  no  other  alter- 
native than  to  direct  the  clerk  to  enter  an  order  dismissing  it. 

3.  Held,  that  a  stipulation  that  plaintiff's  counsel  would  appear 
and  confess  a  motion  for  change  of  venue  and  have  the  court  make 
an  order  changing  the  place  of  trial  does  not  preclude  plaintiff  from 
moving  for  a  dismissal  of  his  action  at  any  time  before  trial,  where 
a  counterclaim  has  not  been  made  and  no  affirmative  relief  is  sought 
by  defendant. 

1.    Voluntary  dismissal  of  bill  for  divorce^  see  note  in  Ann.  Cas. 
1917A,  1197. 

Idaho,  Vol.  88—87 
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Original   application   for   writ   of   prohibition.    Oranied. 

J.  G.  Hedrick,  for  Plaintiff. 

Under  sec.  6830,  C.  S.,  the  plaintiff  may  dismiss  his 
action  any  time  before  trial.  {Boyd  v.  Steele,  6  Ida.  625, 
59  Pac.  21;  Stover  v.  Stover,  7  Ida.  185,  61  Pac.  462; 
Chicago  etc.  Ry.  Co,  v.  Trueman,  18  Ida.  687,  693,  112  Pac. 
210;  Ramsey  v.  District  Court,  ante,  p.  296,  193  Pac.  733.) 

Prank  T.  Wyman  and  D.  B.  Brinck,  for  Respondent. 

The  statutory  mode  of  dismissal  must  be  exercised  in  the 
manner  provided  by  statute.  If  instead  of  pursuing  the 
statutory  mode,  the  plaintiff  prefers  to  make  a  motion  in 
open  court,  thereby  invoking  the  inherent  power  of  the 
court  in  the  exercise  of  which  it  is  asked  to  make  an  order 
dismissing  the  case,  the  making  of  such  order  then  is  an 
exercise  of  the  jurisdiction  of  the  court  as  such,  from 
which  an  appeal  will  lie,  rather  than  any  extraordinary 
relief.  {Huntington  Park  Improvement  Co.  v.  Superior 
Court,  17  Cal.  App.  692,  121  Pac.  701.)  In  the  then  con- 
dition of  the  record,  the  court  was  without  jwwer  to  make 
any  order  other  than  to  pass  upon  the  motion  for  a  change 
of  venue.  (Brady  v.  Times-Mirror  Co.,  106  CaL  56,  39 
Pac.  209.) 

BUDGE,  J. — This  is  an  original  application  for  a  writ 
of  prohibition  to  restrain  the  Honorable  H.  F.  Ensign,  as 
judge  of  the  district  court  of  the  fourth  judicial  district, 
from  taking  any  further  action  or  proceeding  in  the  case 
of  Theodore  Spencer,  Plaintiff,  v.  Anna  B.  Spencer,  De- 
fendant. 

Plaintiff  filed  a  complaint  for  divorce  from  Anna  R. 
Spencer  in  the  district  court  of  the  fourth  judicial  district 
on  December  8,  1920.  On  January  10,  1921,  defendant 
Anna  R.  Spencer  filed  a  demurrer,  an  affidavit  of  merits, 
an  affidavit  of  residence,  a  demand  for  change  of  place  of 
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trial,  a  notice  of  motion  for  change  of  place  of  trial  and 
a  motion  for  change  of  place  of  trial,  from  which  it  ap- 
pears that  defendant  has  a  good  and  sufficient  defense  to 
the  action  upon  th^  merits,  that  she  resides  in  Ada  county, 
that  she  demands  a  change  of  place  of  trial  to  Ada  county, 
and  that  the  motion  was  noticed  for  hearing  on  January 
17th,  upon  which  date  the  action  was  dismissed  in  open 
court  upon  motion  of  counsel  for  plaintiff.  On  February 
7th,  defendant  Anna  R.  Spencer  filed  a  notice  of  motion 
to  vacate  the  order  of  dismissal,  upon  the  ground  that  the 
court  was  without  jurisdiction  to  make  said  order,  which 
motion  was  argued,  submitted  and  taken  under  advise- 
ment on  February  20th.  On  February  21st,  upon  petition 
for  writ  of  prohibition,  an  order  was  issued  by  this  court 
restraining  the  judge  of  the  district  court  from  taking 
any  further  action  in  said  cause  until  a  hearing  should  be 
had  upon  the  petition. 

It  appears  that  on  or  about  January  14,  1921,  counsel 
for  plaintiff  notified  one  of  counsel  for  defendant  by  tele- 
phone that  it  would  not  be  necessary  for  them  to  appear 
on  January  17th,  but  that  counsel  for  plaintiff  would  ap- 
pear and  confess  the  motion  for  change  of  venue  and  have 
the  court  make  an  order  changing  the  place  of  trial  to  Ada 
county,  but  that  instead  of  so  doing,  he  appeared  and 
caused  an  order  to  be  made  upon  the  minutes  of  the  court 
dismissing  the  action. 

The  principal  question  involved  in  this  proceeding  is 
whether  the  plaintiff  has  a  right  to  dismiss  his  action 
where  no  answer  or  cross-complaint  has  been  filed  by  the 
defendant,  but  where  a  motion  for  change  of  venue  has 
been  made  and  is  undisposed  of. 

C.  S.,  Bee.  6830,  provides  that:  **An  action  may  be  dis- 
missed ....  (1)  By  the  plaintiff  himself,  at  any  time 
before  trial,  i\pon  the  payment  of  costs;  provided,  a  coun- 
terclaim has  not  been  made  or  affirmative  relief  sought  by 
the  cross-complaint  or  answer  of  defendant." 
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This  court  held  in  Stover  v.  Stover,  7  Ida.  185,  61  Pac. 
462,  that:  **In  an  action  for  divorce,  where  no  cross-com- 
plaint or  counterclaim,  stating  a  cause  of  action,  and  seek- 
ing affirmative  relief,  is  filed,  the  plaintiff  has  a  right,  as 
a  matter  of  course,  to  dismiss  the  action." 

And  in  Ramsey  v.  District  Court,  ante,  p.  296,  193  Pac. 
733,  it  was  held  that:  "Under  C.  S.,  sec.  6830,  a  plaintiff 
has  an  absolute  right  to  dismiss  his  action,  provided  a 
counterclaim  has  not  been  filed,  or  affirmative  relief  sought 
by  the  cross-complaint  or  answer  of  defendant.  The  dis- 
missal may  be  accomplished  by  a  motion  addressed  to  the 
court,  as  well  as  by  a  formal  certificate  of  dismissal.  If  a 
motion  be  made,  the  court  has  no  power  to  deny  it.  In 
contemplation  of  law  the  action  is  dismissed  upon  the  filing 
of  the  motion  or  a  formal  dismissal. 

It  is  contended  on  behalf  of  the  defendant  in  this  pro- 
ceeding that  plaintiff  had  an  absolute  right  to  a  dismissal 
of  this  action  by  a  request  to  the  clerk,  the  entry  of  dis- 
missal on  the  clerk's  register  being  a  mere  ministerial  act 
which  must  be  performed  upon  plaintiff's  request,  but 
inasmuch  as  he  applied  to  the  court  for  the  dismissal,  the 
action  of  the  court  was  not  under  any  statute,  but  was  the 
exercise  of  its  inherent  power  as  a  court  and  essentially  a 
judicial  act.  T)efendant  relies  on  Huntington  Park  Imp. 
Co,  V.  Superior  Court,  17  Cal:  App.  692,  121  Pac.  701,  and 
Brady  v.  Times-Mirror  Co.,  106  Cal.  56,  39  Pac.  209.  While 
these  cases  may  lend  support  to  the  contention  of  defend- 
ant, they  are  based  upon  California  Code  of  Civil  Pro- 
cedure, sec.  581,  subd.  1,  which,  though  similar  to,  is  dis- 
tinguishable from  the  provisions  of  C.  S.,  sec.  6830,  subd.  1. 

The  California  statute  provides  that:  **An  action  may  be 
dismissed  ....  (1)  By  the  plaintiff  himself,  by  written 
request  to  the  clerk,  filed  among  the  papers  in  the  case, 
at  any  time  before  trial  ....  '' 

While  our  statute  provides  that:  "An  action  may  be  dis- 
missed ....  (1)  By  the  plaintiff  himself,  at  any  time  be- 
fore trial  ,  .  .  .  " 
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The  provision  of  C.  S.,  sec.  6830,  subd.  1,  defines  the 
right  of  the  plaintiff  to  a  dismissal  of  the  action,  and 
where  a  motion  is  seasonably  made  by  plaintiff  to  dismiss 
the  action,  the  court  has  no  other  alternative  than  to  direct 
the  clerk  to  enter  an  order  dismissing  it.  {Newman  v.  Dis- 
trict Court,  32  Ida.  607,  186  Pac.  922;  Boyd  v.  Steele,  6 
Ida,  625,  59  Pac.  21.) 

It  is  further  contended  on  behalf  of  defendant  that  a 
stipulation  existed  between  counsel  for  plaintiff  and  de- 
fendant, that  the  former  would  appear  and  confess  the 
motion  and  have  the  court  make  an  order  changing  the 
place  of  trial,  and  that  plaintiff  secured  the  dismissal 
of  the  case  in  violation  of  this  stipulation.  It  does  not 
appear  that  plaintiff  stipulated  that  the  case  should  not 
be  dismissed,  which  action  .  would  be  subject  to  the 
wishes  of  his  client.  We  think  he  might  move  for  the 
dismis^l  of  the  action  upon  the  day  ^et  for  hearing  the 
motion  for  change  of  venue  or  at  any  other  time  before 
trial,  where  a  counterclaim  has  not  been  made  and  no 
aflirmative    relief   sought   by    defendant. 

From  what  has  been  said  it  follows  that  the  peremptory 
writ  should  issue  and  it  is  so  ordered. 

Eice,  C.  J.,  and  McCarthy  and  Dunn,  JJ.,  concur. 

Lee,  J.,  did  not  sit  at  the  hearing  or  participate  in  the 
opinion. 
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(March  24,  1921.) 

H.  W.  C.  SMITH,  Respondent,  v.  WALKER  D.  HINES, 
Director-General  of  Railroads  of  the  United  States, 
Appellant 

[196  Pac  1032.] 

OoMMON  Cabbixbt— Liability — Neougence  in  Dkuvbbt  or  Lttestook — 
Oral  Gontbaot  —  Nonpeejudicial  Eksos  —  Instructions  —  Dam- 
ages. 

1.  Beld,  that  plaintiff's  right  to  recover  in  this  action,  taking 
the  allegationg  of  the  complaint  all  together,  is  not  based  upon 
alleged  oral  contract,  but  on  the  alleged  carelessness  and  negligence 
of  defendant  railroad  corporation  in  performing  its  obligations 
M  a  common  carrier. 

2.  The  judgment  of  the  lower  court  will  not  be  reversed  on  ac- 
count of  error  in  the  admission  of  evidence,  where  such  error  is  cor- 
rected by  proper  admonitions  or  instructions  to  the  jury  to  disregard 
such  testimonj,  and  it  does  not  appear  that  such  admonitions  or 
instructions  of  the  court  have  failed  of  their  purpose. 

8.  Instruction  in  regard  to  liability  of  common  carrier  in  provid- 
ing proper  facilities  for  unloading  of  livestock  considered  and  ap- 
proved. ' 

4.  A  common  carrier  is  required  to  deliver  goods  intrusted  to 
him  at  a  safe  place  accessible  to  the  consignee,  and  where  deliverj 
of  livestock  is  to  be  made  from  a  car,  such  car  must  be  placed  bj 
the  carrier  where  it  may  be  conveniently  unloaded  by  the  consignee. 

5.  In  an  action  for  damages,  where  there  is  substantial  evidence 
to  support  the  finding  of  the  jury  that  defendant  was  negligent, 
such  finding  will  not  be  disturbed  by  the  appellate  court. 

6.  Where,  in  an  action  against  a  carrier  for  damage  to  sheep 
before  delivery  to  consignee,  it  is  alleged  and  proved  that  the  market 

3.  Duty  of  carrier  of  livestock  with  respect  to  animals  carried,  see 
note  in  63  Am.  St  548. 

Liability  of  carrier  for  loss  or  injury  to  livestock,  see  notes  in 
13  Am.  Bep.  53;  130  Am.  St.  433.  \ 

4.  Liability  of  carrier  for  improper  delivery  of  livestock,  see  note 
in  130  Am.  St  460. 

6.  Liability  of  carrier  and  measure  of  damages  for  injuries  to  live- 
stock, see  notes  in  1  Ann*  Oas.  158;  5  Amu  Oas.  416;  13  AniL  Oas. 
1141. 
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value  of  such  sheep  was  depreciated  hj  reason  of  the  fact  that  the/ 
would  not  breed  on  account  of  the  injuries  sustained,  and  that  this 
element  of  damage  flowed  directly  from  the  injuries  in  question, 
the  jury  under  proper  instructions  from  the  court  may  award  plain- 
tifF  just  compensation  for  the  loss  thereby  sustained. 

APPEAL  from  the  District  Court  of  the  Seventh  Judi- 
cial District,  for  Canyon  County.  Hon.  Ed.  L.  Bryan, 
Judge. 

Action  for  damages  for  loss  of  and  injury  to  sheep. 
Judgment  for   plaintiff.    Affirmed. 

Qeo,  H.  Smith,  H.  B.  Thompson  and  John  0.  Moran, 
for  Appellant 

After  a  plaintiff  has  once  stated  his  cause  of  action  he 
must  recover  secv/ndum  oUegata  et  probata,  or  not  at  all. 
{Elder  v.  Idaho-Washington  Northern  R.  Co.,  26  Ida.  209, 
141  Pac.  982;  Boehrer  v.  J'w&rgens  &  A.  Co.,  133  Wis. 
426,  113  N.  W.  655.) 

The  court  erred  in  refusing  to  limit  the  plaintiff's  right 
of  recovery  to  the  issues  of  the  case  as  made  by  the  plead- 
ings and  in  eliminating  from  his  statement  .of  the  issues 
any  alleged  promise  of  the  dispatcher.  {Panhandle  dk  8. 
F.  R.  Co.  V.  Sanderson  (Tex.  Civ.),  218  S.  W.  540.) 

The  court  erred  in  receiving  evidence  that  some  of  the 
ewes  did  not  breed.  The  admission  of  this  evidence  was 
obviously  prejudicial  to  the  defendant.  {Yoimg  v.  Exten- 
sion Ditch  Co.,  13  Ida.  174,  89  Pac.  296.) 

If  property  has  a  market  value  at  the  time  and  place  of 
arrival,  the  time  of  the  arrival  of  the  property  at  its  des- 
tination is  the  time  for  ascertaining  its  value.  (Suther- 
land on  Damages,  4th  ed.,  sec.  906;  Colsch  v.  C.  M.  &  St. 
P.  Ry.  Co.  (Iowa),  117  N.  W.  281.) 

It  was  error  to  receive  evidence  of  the  value  or  deprecia- 
tion at  any  other  time  or  place.  {St.  Lovis  dk  8.  P.  R.  Co. 
V.  Lane,  49  Tex.  Civ.  541,  110  S.  W.  630.) 
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The  court  erred  in  refusing  defendant's  requested  in- 
struction No.  7  and  in  giving  his  instruction  No.  8. 
(Adams  Express  Co,  v.  Croninger,  226  U.  S.  491,  33  Sup. 
Ct.  148,  57  L.  ed.  314,  44  L.  R.  A.,  N.  S.,  257;  Missouri  K. 
&  T,  R.  Co,  V.  Harriman  Bros,,  227  U.  S.  657,  33  Sup.  Ct. 
397,  57  L.  ed.  690,  see,  al^o,  Rose's  U.  S.  Notes.) 

Hays,  Martin,  Cameron  &  Hays,  for  Respondent. 

*'A  carrier  must  deliver  goods  at  a  safe  place;  accessible 
to  the  consignee.  And  where  delivery  is  to  be  made  from 
a  car  it  must  be  placed  where  it  can  be  conveniently  un- 
loaded." (1  Michie  on  Carriers,  p.  537;  10  C.  J.  252; 
4  R.  C.  L.,  ** Carriers,"  sec.  287;  McMickle  v.  Wabash  By. 
Co,   (Mo.  App.),  209  S.  W.  611.) 

BUDGE,  J. — This  action  was  brought  by  respondent  to 
recover  damages  for  the  loss  of  and  injury  to  certain  sheep 
transported  by  the  Oregon  Short  Line  Railroad  from 
Horseshoe  Bend  to   Parma,   Idaho. 

It  is  alleged  in  the  complaint  that  respondent  was  the 
owner  and  in  possession  of  2,003  strong,  healthy  ewes,  in 
splendid  condition,  with  good  fleeces  of  wool,  and  ready 
for  breeding,  which  he  offered  for  shipment  at  Horseshoe 
Bend,  consigned  to  himself  at  Parma,  and  which  were 
loaded  by  respondent  into  seven  cars  and  were  received 
and  accepted  by  the  carrier  for  shipment  at  about  4  P.  M., 
November  14,  1918,  and  the  usual  bill  of  lading  issued 
therefor;  that  the  shipment  arrived  at  Nampa  about  8:30 
P.  M.,  where  respondent  discovered  that  a  few  of  the 
sheep  were  down,  and  *' would  have  insisted  upon  his  said 
sheep  then  and  there  being  unloaded,  if  upon  inquiry  he 
had  not  been  informed  by  the  train  dispatcher  at  Nampa, 
who  was  an  agent  and  servant  of  the"  appellant  ''thai 
his  sheep  woxdd  be  immediately  taken  to  tlieir  destination 
at  Parma,  24  miles  u*estward,  and  there  unloaded  im- 
mediately upon  their  arrival";  that  the  shipment  reached 
Parma  about  11  P.  M.,  whereupon  respondent  notified 
appellant's  agents  and  servants  and  the  persons  in  charge 
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of  the  train  that  some  of  the  sheep  were  down  and  in 
danger  of  being  killed  unless  immediately  unloaded,  and 
demanded  that  an  engine  then  and  there  available,  or  some 
other  engine,  be  used  to  move  the  ears  to  the  chutes  in 
order  that  they  might  be  unloaded  at  once,  but  appellant, 
its  agents  and  servants,  failed  and  neglected  so  to  do,  and 
carelessly  and  negligently  Jailed  and  neglected  to  spot  the 
cars  containing  respondent's  sheep  at  the  stock  chutes 
there  provided  for  unloading  stock;  that  as  a  consequence 
thereof  respondent  and  one  of  his  employees  were  obliged 
to  spot  the  cars  by  hand,  and,  as  a  result  of  the  delay 
occasioned  thereby,  65  sheep,  of  the  reasonable  value  of  $20 
each,  were  killed  and  a  large  number  of  other  sheep  were 
seriously  and  permanently  injured  and  crippled,  and  their 
usefulness  and  market  value  lessened  and  depreciated  to 
the  extent  of  $1,500. 

The  answer  puts  in  issue  all  the  allegations  of  the  com- 
plaint, and  as  a  further  answer  and  additional  defense  it  is 
alleged  that  whatever  injury  was  sustained  by  the  sheep 
and  whatever  damage  was  suffered  by  respondent  was 
caused  and-  directly  contributed  by  his  negligence  and 
carelessness  in  overloading  the  cars,  and  that  respondent 
knew  and  was  advised  by  persons  employed  by  the  rail- 
road that  the  sheep  could  not  be  safely  transported  unless 
a  smaller  number  was  loaded  in  each  car. 

Appellant  contends  that  respondent's  right  to  recover 
damages,  if  any,  is  founded  upon  an  oral  contract  made 
with  the  dispatcher  at  Nampa,  as  set  out  in  that  portion 
of  his  complaint  italicized  above,  upon  the  th^ry,  as  we 
understand  it,  that  respondent  had  elected  to  rest  his  case 
not  upon  the  carrier's  liability  as  generally  obtaining,  but 
upon  a  specific  oral  agreement;  hence  the  burden  was  upon 
him  to  sustain  the  averment  by  proof.  Appellant's  con- 
tention is  best  exemplified  in  its  requested  instruction  No.  2, , 
which  was  refused  by  the  court  and  assigned  as  error,  as 
follows: 

**You  are  instructed  that  the  plaintiff  bases  his  suit 
solely  on  the  alleged  agreement  of  the  train-dispatcher  at 
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Nampa,  that  the  plaintiff 's  sheep  would  be  immediately 
taken  to  their  destination  at  Parma,  and  there  unloaded 
immediately  upon  their  arrival,  and  the  further  averment 
that  upon  the  arrival  of  the  sheep  at  Parma  the  defendant 
negligently  failed  and  neglected  to  spot  or  place  the  cars 
containing  the  sheep  at  the  unloading  chute  of  the  stock 
pens  or  yards  of  the  carrier  at  Parma,  and  alleges  that  he 
sustained  damages  in  consequence  thereof.  He  is  not  en- 
titled to  recover  on  any  other  theory,  and  unless  he  estab- 
lishes all  of  these  averments  by  a  preponderance  of  the 
evidence  he  is  not  entitled  to  recover,  and  your  verdict  will 
be  in  favor  of  the  defendant" 

The  complaint  states  a  good  cause  of  action,  in  th6  ab- 
sence of  that  portion  italicized  above,  and  that  language 
was  designed  only  to  enable  respondent  to  prove  conversa- 
tions had  with  certain  of  appellant's  agents  and  employees 
regarding  the  fact  that  some  of  the  sheep  were  down  at 
Nampa,  and  that  it  would  be  necessary  to  unload  them 
immediately  upon  their  arrival  at  Parma. 

It  is  not  to  be  inferred  from  the  complaint  that  the 
terms  of  the  contract  of  shipment  were  changed,  modified 
or  waived,  either  by  the  carrier  or  the  shipper;  but  rather 
that  the  acts  and  statements  of  the  carrier's  agents  and 
servants  justified  respondent  in  permitting  the  shipment 
to  go  forward,  notwithstanding  some  of  the  sheep  were 
down  at  Nampa.  Respondent  might  have  exercised  his 
option  to  stop  the  sheep  in  transit,  but  he  did  not  choose 
to  do  so  after  being  informed  by  agents  and  employees  of 
appellant  that  they  would  be  immediately  unloaded  upon 
arrival  at  Parma. 

Respondent's  right  to  recover,  as  clearly  appears  from 
the  complaint  when  considered  as  a  whole  cannot  be  said 
to  be  based  upon  an  oral  contract,  but  rather  upon  the 
carelessness  and  negligence  of  appellant  in  failing  to  prop- 
erly spot  the  cars  at  the  chutes  at  Parma,  in  order  that 
the  sheep  might  be  unloaded  without  unreasonable  delay. 

Upon  the  trial,  respondent  failed  to  offer  proof  of  any 
conversation  with  the  train  dispatcher  at  Nampa,  but  tes- 
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tified  to  conversations  with  the  yardmaster  and  the  con- 
ductor and  brakeman  in  charge  of  the  train.  Appellant 
objected  to  the  admission  of  any  conversation  with  the 
yardmaster  for  the  reason  that  respondent  had  alleged  in 
his  complaint  that  the  conversation  was  had  with  the  dis- 
patcher. The  court  overruled  this  objection  and  admitted 
the  testimony,  but  subsequently  struck  it  out  and  instructed 
the  jury  that  it  should  entirely  disregard  such  testimony. 
Appellant  contends  that  the  admission  of  this  testimony 
was  highly  prejudicial,  and  that  the  subsequent  action  of 
the  court  in  striking  it  out  failed  to  cure  the  error  or  re- 
move the  prejudice  from  the  minds  of  the  jury.  Certainly 
there  cannot  be  any  such  error  in  this  regard  as  to  require 
the  case  to  be  reversed.  We  think  the  well-founded  rule  is 
that  errors  of  this  character  may  be  corrected  by  proper 
admonitions  or  instructions  from  the  court  to  the  jury,  and 
unless  it  is  affirmatively  shown,  or  we  are  otherwise  con- 
vinced that  the  admonitions  and  instructions  have  failed 
in  their  purpose,  the  judgment  will  not  be  reversed. 
{Bayers  v.  Barry  et  al.  (Wash.),  194  Pac.  993,  and  cases 
therein  cited.) 

The  court  correctly  instructed  the  jury  that: 
"It  was"  appellant's  **duty  to  place  the  cars  in  proper 
position,  with  reasonable  promptness  so  they  could  be  un- 
loaded without  unreasonable  delay.  If  the  time  of  unload- 
ing was  unreasonably  delayed  by  the  acts  of  the**  appel- 
lant **  under  all  the  facts  and  circumstances  proven,  such 
unreasonable  delay  would  constitute  negligence  for  which 
the"  appellant  ** would  be  liable,  providing  damage  to" 
respondent  **  resulted In  determining  what  was  rea- 
sonable under  the  circumstances  the  carrier  had  a  right  to 
take  into  account  the  urgency  of"  appellant's  ''other 
business,  the  length  of  time  the  sheep  had  been  on  the  cars, 
the  circumstances  of  whether  it  was  feasible  to  unload  them 
in  the  night-time  and  the  necessity  therefor,  and  the  ques- 
tion of  whether  or  not  an  engine  was  reasonably  necessary 
to  move  the  cars  along  the  unloading  track.-.  ..."  The 
respondent  **does  not  charge"  the  appellant  **with  negli- 
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gence  in  causing  or  permitting  any  of  the  sheep  to  get 
down  or  injured  prior  to  their  arrival  at  Parma,  nor  with 
any  .negligence  causing  damage  or  injury  to  any  of  the 
sheep  that  had  so  become  down  or  injured  prior  to  the 
time  that  they  could  have  been  unloaded  after  their  arrival 
at  Parma,  and  he  is  not  entitled  to  recover  for  any  dam- 
ages so  arising/' 

We  think  the  correct  rule  of  law  is  well  stated  in  the 
case  of  McMickle  v.  Wab^ish  B.  R,  Co,  (Mo.  App.),  209 
S.  W.  611,  as  follows:  **When  shipment  contracts  require 
shippers  to  unload  the  cattle,  it  will  be  assumed  that  it 
was  the  carrier's  duty  to  place  the  cars  at  the  unloading 
chutes." 

And  in  Mitchie  on  Carriers,  vol.  1,  p.  537,  where  the 
author  says:  *'A  carrier  must  deliver  goods  at  a  safe  place, 
accessible  to  the  consignee,  and  where  delivery  is  to  be 
made  from  a  car  it  must  be  placed  where  it  can  be  con- 
veniently unloaded."  See,  also,  10  C.  J.,  p.  252,  and  4 
R.  C.  L.,  Carriers,  sec.  286. 

Upon  arrival  at  Parma  and  upon  ascertaining  that  some 
of  the  sheep  were  down,  respondent  immediately  notified 
appellant's  agents  of  that  fact  and  insisted  that  the  cars 
be  so  spotted  that  he  might  unload  the  sheep.  No  atten- 
tion was  paid  to  this  request,  but  the  cars  were  left  stand- 
ing on  the  sidetrack,  one  car  being  spotted  in  front  of 
the  chute,  and  the  engine  and  crew  pulled  out,  leaving  the 
respondent  to  unload  his  sheep  as  best  he  could.  By  the 
use  of  a  pinch-bar  he  succeeded  in  moving  the  remaining 
cars  up  to  the  chutes  and  in  completing  the  unloading  of 
the  sheep  six  hours  after  their  arrival  at  Parma.  There 
were  no  dead  sheep  in  the  first  car  unloaded ;  in  the  second 
there  were  a  number  of  dead  and  injured  sheep;  in  each 
succeeding  car  the  number  increased;  and  in  the  last  car 
approximately  20  were  found  dead  and  a  considerable  num- 
ber injured. 

The  jury  found  as  a  fact  that  appellant  was  negligent 
in  that  it  failed  within  a  reasonable  time  to  spot  the  cars 
after  their  arrival  at  Parma,  and  that  as  a  result  thereof 
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respondent  suistained  damage.  There  being  substantial  evi- 
dence to  support  this  finding,  it  will  not  be  disturbed  by 
this  court. 

Appellant  insists  that  the  court  erred  in  receiving  evi- 
dence that  some  of  the  ewes  did  not  breed,  because  of  their 
crippled  condition.  This  evidence  was  introduced  in  sup- 
port of  the  allegations  in  the  complaint  that  the  sheep 
**were  ready  for  breeding"  and  that  ** their  usefulness  and 
market  value"  were  lessened  and  depreciated.  The  point 
urged  is  that  if  the  sheep  had  a  market  value  at  the  .time 
and  place  of  arrival,  the  time  of  such  arrival  at  Parma  is 
the  time  for  ascertaining  their  value,  and  that  it  was 
error  for  the  court  to  admit  proof  that  the  ewes  would  not 
breed,  when  such  fact  was  not  ascertainable  until  a  month 
and  three  days  after  the  injury  was  sustained,  and  that 
this  is  particularly  true  in  view  of  the  fact  that  some 
proof  had  been  offered  of  the  difference  in  value  at  the 
time  and  place  of  arrival.  The  market  value  and  useful- 
ness of  the  sheep  were  'depreciated  by  reason  of  the  fact 
that  they  would  not  breed.  While  tie  proof  of  this  fact 
was  not  ascertainable  at  the  time  the  sheep  were  unloaded 
at  Parma,  yet,  if  this  element  of  damage  actually  flowed  as 
a  result  of  the  injury  sustained  to  the  sheep,  and  there  is 
no  proof  offered  on  behalf  of  appellant  to  the  contrary, 
we  think  under  proper  instructions  the  jury  would  be  en- 
titled, in  awarding  respondent  just  compensation  for  the 
loss  sustained,  to  take  into  consideration  the  additional  fact 
that  the  sheep  would  not  breed. 

Conceding  that  evidence  was  admissible  under  the  affirm- 
ative allegations  of  the  complaint  that  the  cars  were  over- 
loaded, the  jury  found  upon  a  conflict  of  evidence  that  the 
cars  were  not  overloaded,  and  this  finding  will  not  be  dis- 
turbed by  this  court. 

Other  errors  assigned  but  not  discussed  have  been  care- 
fully considered.  Finding  no  prejudicial  error  in  the 
record,  the  judgment  is  affirmed,  and  it  is  so  ordered. 
Costs  are  awarded  to  respondent. 

Eice,  C.  J.,  and  McCarthy,  Dmnn  and  Lee,  JJ.,  concur. 
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(March  24,  1921.) 

JOHNSON  CRAIG  et  al.,  Respondents,  v.  J.  W.  SMITH, 

Appellant. 

[196  Pae.  1038.] 

Gaubt  Act— Suboontbactob's  Lien. 

Eeld,  in  this  case,  that  the  Canyon  Canal  Company,  Ltd.,  had  no 
right,  title  or  interest  in  the  main  canal  and  right  of  way  to  which 
the  Uen  of  appellant  attached. 

APPEAL  from  the  District  Court  of  the  Seventh  Judi- 
cial District  of  the  State  of  Idaho,  for  Gem  County.  Hon. 
I.  F.  Smith,  Judge. 

Action  to  quiet  title.   Judgment  for  plaintiffs.    Affirmed^ 

S.  L.  Tipton  and  Alfred  A.  Fraser,  for  Appellant. 

It  is  a  condition  precedent  to  the  existence  of  a  water 
right  under  sec.  5639,  C.  S.,  that  payment  therefor  shall 
have  been  made.  {Bennett  v.  Twin  Falls  etc.  Water  Co.,  27 
Ida.  643,  150  Pac.  336.)  That  section  does  not  apply  to 
nor  include  a  mechanic's  lien  on  the  property  and  the  de- 
fendant claims  title  to  the  canal  under  a  foreclosure  of  his 
mechanic's  lien. 

The  defendant  has  a  lien  upon  the  water  right  and  ditch 
for  the  unpaid  balance  due  on  the  purchase  price  of  water 
right  at  the  time  the  defendant's  lien  attached  to  said 
canal.  {Smith  v.  Ffiris-Kesl  Const.  Co,,  27  Ida.  407,  432, 
150  Pac.  25.) 

Before  plaintiffs  can  invoke  the  equitable  powers  of  this 
court  they  must  do  equity.  The  defendant  owns  the  Can- 
yon canal,  having  purchased  under  foreclosure  of  his 
mechanic's  lien  against  the  canal  company;  the  plaintiffs 
cannot  use  the  same  without  paying  for  its  use. 

Water  rights  and  canal  are  separate  and  distinct  rights. 
{Ada  County  Farmers'  Irrigating  Co.  v.  Farmers'  Canal 
Co.,  5  Ida.  793,  51  Pac.  990,  40  L.  R.  A.  485;  Parke  v. 
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Boulware,  7  Ida.  490,  63  Pac.  1045;  Stvank  v.  Sweetwater 
Irr.  etc.  Co.,  15  Ida.  353,  98  Pac.  297;  Stacker  v.  Eirtley,  6 
Ida.  795,  59  Pac.  891.) 

Richards  &  Haga  and  J.  M.  Thompson,  for  Respondents. 

The  lien  of  a  subcontractor  on  an  irrigation  system  con- 
structed under  the  Carey  Act  must  in  any  event  be  limited 
to  the  interest  or  right  of  the  construction  company  under 
the  state  contract  and  the  Carey  Act  laws  of  the  state  and 
federal  government.  {Nelson-Bennett  Co.  v.  Twin  Falls 
Land  &  TF.  Co.,  14  Ida.  5,  93  Pac.  789;  Smith  v.  Paris- 
Kesl  Contraction  Co.,  Ltd.,  27  Ida.  407,  150  Pac.  25; 
CUlds  V.  Neitzel,  26  Ida.  116,  141  Pac.  77.) 

A  Carey  Act  construction  company  acquires,  builds  or 
constructs  nothing  for  itself,  nor  is  it  the  owner  of  either 
the  land,  water  or'  irrigation  system,  but  is  formed  solely 
to  construct  the  works,  and  holds  the  title  in  trust  for 
the  prospective  entrymen  under  the  proposed  project  and 
acts  as  a  conduit  for  transferring  the  title  to  the  water 
from  the  state  to  the  entrymen.  A  lien  claimant,  or  one 
purchasing  under  a  lien  foreclosure,  could  at  most  simply 
step  into  the  shoes  of  the  construction  company  and  carry 
out  ^e  state  contract,  being  subrogated  to  the  construction 
company's  rights  thereunder.  {Bennett  v.  Twin  Falls  etc. 
Water  Co.,  27  Ida.  643,  150  Pac.  336;  Id^iho  Irr.  Co.  v. 
Lincoln  County,  28  Ida.  98,  152  Pac.  1058;  State  v.  Twin 
Falls  S.  B.  Land  &  Water  Co.,  30  Ida.  41,  166  Pac.  220; 
NdsonrBennett  Co.  v.  Twin  Falls  L.  &  Water  Co.,  supra; 
Smith  V.  FariS'Kesl  Const,  Co.,  Ltd.,  supra;  State  v.  Twin 
Falls  Coital  Co.,  2;i  Ida.  410,  121  Pac.  1039,  L.  R.  A.  1916P, 
236;  State  v.  Twin  FaUs  Ca/nal  Co.,  27  Ida.  728,  151  Pac. 
1013.) 

A  lien  claimant,  or  one  purchasing  under  the  foreclosure 
of  a  lien,  against  a  Carey  Act  project,  can  have  no  lien 
or  claim  on  the  unpaid  balance  due  on  the  purchase  price 
of  or  moneys  to  be  derived  from  the  sale  of  water  rights. 
{Pacific  Coast  Pipe  Co.  v.  Blaine  County  Irr.  Co.,  32  Ida, 
705,  187  Pac.  940.) 
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A  lien  claimant  contracting  with  a  giwwi-public  service 
corporation  will  be  held  to  have  dealt  with  such  company 
subject  to  its  duties  to  the  public  and  to  its  obligations  as 
such,  and  a  lien  claimant  will  not  be  permitted  to  interfere 
with  the  carrying  out  of  contracts  necessarily  entered  into 
in  performance  of  its  public  duties  or  the  performance  of 
its  obligations.  {Sanmions  v,  Kearney  Power  &  Irr.  Co., 
77  Neb.  580,  110  N.  W.  308,  8  L.  R.  A.,^N.  S.,  404;  Hewitt 
V.  Great  Western  Beet  Sugar  Co.,  20  Ida.  235,  118  Pac. 
296.) 

Under  sec.  4,  art  5,  of  the  constitution,  and  sec.  5639, 
C.  S.,  when  payment  is  made  on  a  water  right,  the  water 
right  shall  remain  a  part  of  the  tract  of  land  for  which 
the  same  is  purchased  or  made  appurtenant,  and  the  title 
to  the  use  of  said  water  cannot  be  affected  in  any  way  by 
any  subsequent  transfer  of  the  canal  or  ditch  property  or 
by  any  subsequent  foreclosure  of  any  bond,  mortgage  or 
other  lien.  {Hewitt  v.  Great  Western  Beet  Sugar  Co., 
supra.) 

DUNN,  J. — This  is  an  action  brought  by  the  plaintiff  on 
behalf  of  himself  and  a  large  number  of  other  persons 
similarly  situated  to  quiet  title  to  their  respective  water 
rights  in  the  irrigation  system  now  being  maintained  and 
operated  by  the  Emmett  Irrigation  District. 

No  answer  was  filed  by  the  defendant,  but  the  plaintiff 
and  defendant  entered  into  a  stipulation  of  facts,  of  which 
the  material  ones  will  be  stated  in  the  opinion.  Judg- 
ment as  prayed  for  was  entered  by  the  trial  court  and  de- 
fendant has  appealed. 

In  December,  1903,  the  Canyon  Canal  Co.,  Ltd.,  here- 
inafter called  the  canal  company,  entered  into  a  contract 
with  the  state  of  Idaho  through  its  state  board  of  land 
commissioners  for  the  construction  of  irrigation  works  for 
the  reclamation  of  certain  lands  in  Canyon  and  Boise 
counties.  The  canal  company  let  a' contract  for  a  portion 
of  the  construction  work  to  the  Faris-Kesl  Construction 
Co.,  a  corporation,  and  the  latter  company  sublet  a  portion 
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of  the  main  canal  to  one  J.  W.  Smith,  the  defendant  in 
this  action.  On  completion  of  his  subcontract,  in  order  to 
secure  a  balance  that  was  due  him,  Smith  filed  a  notice 
claiming  a  lien  as  subcontractor  on  the  main  ditch  and 
canal  known  as  the  Canyon  canal  situated  in  Boise  and 
Canyon  counties,  state  of  Idaho,  and  described  as  a  strip 
of  land  100  feet  in  width  and  about  31^  miles  in  length, 
commencing  at  a  certain  designated  point  in  Boise  county 
and  running  thence  in  a  southwesterly  direction  to  a  cer- 
tain designated  point  in  Canyon  county,  upon  which  strip 
of  land  that  certain  main  ditch  op  canal  was  constructed 
known  as  the  Canyon  canal.  Notice  of  said  lien  was  filed 
on  Sept.  25,  1906,  and  on  Nov.  2,  1906,  foreclosure  suit 
was  begun.  This  foreclosure  suit  finally  went  to  judgment 
Apr.  21,  1913,  when  the  court  decreed  Smith  to  be  entitled 
to  recover  from  the  said  Faris-Kesl  Construction  Co.  the 
sum  of  $18,051.51,  and  to  a  lien  for  said  sum  on  all  of  the 
interest  that  the  canal  company  and  the  Emmett  Irriga- 
tion District  as  its  successor  had  in  the  above-described 
strip  of  land  and  the  ditch  thereon  at  the  time  of  the 
commencement  of  work  thereon  by  the  said  Smith.  The 
court  further  decreed  that  all  the  right,  title  and  interest 
of  the  said  canal  company  and  the  said  Emmett  Irrigation 
District  as  its  successor  in  and  to  said  canal  and  premises 
above  described  be  sold  to  satisfy  the  amount  of  said  lien. 
An  appeal  was  taken,  and  in  affirming  the  judgment  of 
the  district  court  this  court  said  that  said  **lien  extends 
only  to  such  right,  title,  and  interest  as  the  Canyon  Canal 
Company,  Ltd.,  had  in  the  property  at  the  time  the  lien 
of  the  respondent  attached  to  it,  subject  to  the  lien,  if  any, 
now  existing  and  to  the  extent  that  the  same  does  exist, 
of  that  said  mortgage  made  and  executed  by  the  said 
Canyon  Canal  Company  to  the  American  Trust  and  Sav- 
ings Bank  as  trustee  for  the  purpose  of  securing  the  pay- 
ment of  bonds  of  said  canal  company  in  the  sum  of 
$350,000."  (Smith  v.  Faris-Kesl  Constr.  Co,,  27  Ida.  407, 
432,  150  Pac.   25,  33.) 

Idaho,  Vol.  88—38 


Digitized  by 


Google 


594  Craio  v.  Smith.  [33  Idaho, 

Opinion  of  the  Court — Dunn,  J. 

Thereafter  sale  of  said  canal  company's  interest  was 
made  pursuant  to  said  decree  and  at  said  sale  said  interest 
was  purchased  by  J.  W.  Smith,  the  lien  claimant  and  de- 
fendant in  this  action.  By  virtue  of  such  purchase  the 
defendant  in  this  action  claims  to  be  the  owner  of  said 
irrigation  system. 

It  is  admitted  by  the  defendant  that  the  said  canal  com- 
pany at  the  time  stated  entered  into  a  contract  with  the 
state  of  Idaho  for  the  construction  of  the  said  canal  ujider 
what  is  known  as  the  Carey  Act  and  the  laws  of  this  state 
enacted  for  the  government  of  reclamation  projects  carried 
on  under  said  Carey  Act;  and  that  after  said  canal  com- 
pany entered  upon  the  construction  of  said  irrigation  sys- 
tem the  lands  theretofore  segregated  from  the  public 
domain  to  be  reclaimed  under  said  project  were  declared 
open  to  settlement  by  notice  published  as  provided  by  law 
and  that  thereupon  on  or  about  the  third  day  of  July,  1905, 
one  Katherine  Maynard  entered  into  a  contract  with  the 
said  canal  company  for  the  purchase  of  a  perpetual  water 
right,  of  a  form  approved  by  the  state  board  of  land  com- 
missioners and  used  by  the  said  canal  company  in  the  sale 
of  water  rights,  shares,  and  interests  in  its  irrigation  system, 
for  the  purpose  of  reclaiming  160  acres  of  land  described 
as  the  NW.  l^  of  sec.  33,  Tp.  7  North,  Range  2  West, 
B.  M.,  and  that  the  consideration  for  the  purchase  of  said 
water  right  of  160  shares  stated  in  said  contract  and 
agreed  upon  between  the  said  Eatherine  Maynard  and  the 
said  canal  company  was  $30  per  share  or  water  right,  or 
a  total  of  $4,800,  to  be  paid  in  ten  equal  installments  with 
interest  ^  set  forth  in  said  contract;  that  the  said  Eather- 
ine Maynard  on  or  about  the  third  day  of  July,  1905,  and 
immediately  after  making  the  said  contract,  entered  the 
said  tract  of  land  above  described  and  thereafter,  and  in 
full  compliance  with  the  provisions  of  the  statutes  of  the 
state  of  Idaho  relating  to  such  matters,  the  said  Eatherine 
Maynard  made  proof  of  reclamation,  residence  and  settle- 
ment on  said  land  so  as  to  entitle  her  to  a  patent  or  deed 
from  the  state  of  Idaho  imder  the  said  acts  of  Congress 
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and  the  laws  of  the  state  of  Idaho;  that  the  said  contract 
between  the  said  Eatherine  Maynard  and  the  said  canal 
company  was  duly  acknowledged  and  the  same  was  on  or 
about  July  3,  1905,  duly  recorded  in  the  office  of  the 
county  recorder  of  the  county  in  which  said  land  is  situ- 
ated, and  under  said  contract  the  said  Eatherine  Maynard 
was  entitled  to  receive  a  water  right,  share  and  interest  in 
■aid  irrigation  system  of  the  kind  .and  character  contem- 
plated by  the  acts  of  Congress  and  the  laws  of  the  state  of 
Idaho. 

On  or  about  the  nineteenth  day  of  April,  1906,  the  said 
Eatherine  Maynard  for  a  valuable  consideration  sold, 
transferred  and  conveyed  the  said  land  and  water  rights  to 
the  plaintiff  herein  and  the  said  plaintiff  ever  since  said 
nineteenth  day  of  April,  1906,  has  been  and  still  is  the 
owner  and  in  possession,  use  and  enjoyment  of  the  said 
lands  and  water  rights  and  the  plaintiff's  said  grantor 
was  the  owner  in  possession  and  use  and  enjoyment  of 
said  lands  and  water  rights  from  the  time  of  the  purchase 
thereof,  to  wit,  the  said  third  day  of  July,  1905,  until  the 
said  nineteenth  day  of  April,  1906,  when  the  same  were 
sold  and  conveyed  to  this  plaintiff;  that  the  deed  conveying 
said    lands   and   water   rights   to   this   plaintiff   was   duly 

acknowledged  and  the  same  was  on  the day  of  April, 

1906,  duly  recorded  in  the  office  .of  the  county  recorder  of 
the  county  in  which  the  lands  and  premises  were  then 
situated,  to  wit,  Canyon  county. 

Similar  allegations  as  to  purchase  of  water  rights  under 
contract  with  said  canal  company  and  entry  of  lands  under 
said  reclamation  enterprise  by  a  large  number  of  persons 
are  made  in  the  complaint  and  admitted  by  defendant,  and 
that  said  persons  purchased  water  rights,  shares  and  inter- 
est in  said  irrigation  system  under  contracts  similar  in  all 
respects  to  the  contract  entered  into  with  the  said  Eather- 
ine Maynard,  paying  therefor  substantially  the  same 
consideration  as  was  paid  by  her.  The  aggregate  number 
of  acres  of  land  so  entered  by  said  persons  and  the  aggregate 
number  of  water  rights,  shares  or  interests  purchased  by  said 
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persons  as  alleged  in  said  complaint  is  approximately  25,000, 
It  is  also  admitted  by  the  defendant  that  on  or  about  the 
fifteenth  day  of  June,  1905,  the  said  canal  company  made, 
executed  and  delivered  to  the  American  Trust  and  Sav- 
ings Bank  of  Chicago,  111.,  as  trustee,  its  said  first  mort- 
gage or  deed  of  trust  conveying  to  said  trustee  all  the 
property,  real,  personal  and  mixed,  rights  and  franchises, 
of  the  said  canal  company  then  owned  or  that  might  there- 
after be  acquired  as  security  for  the  payment  of  its  coupon 
bonds  of  the  aggregate  or  par  value  of  $350,000,  issued  and 
sold  for  the  purpose  of  obtaining  funds  with  which  to  con- 
struct said  canal  and  irrigation  system,  and  which  bonds 
were  known  as  the  first  mortgage  bonds  of  said  canal  com- 
pany; and  as  additional  and  collateral  security  for  the 
payment  of  such  bonds  the  said  canal  company  assigned 
and  pledged  to  and  deposited  with  the  said  trustee  under 
said  mortgage  or  deed  of  trust  all  water  contracts  so  en- 
tered into  with  purchasers  of  water  rights,  shares  or  inter- 
ests in  said  irrigation  system,  and  the  moneys  due  and  to 
become  due  thereunder,  and  the  lien  created  thereby  on 
the  water  rights,  lands  and  premises  therein  described  and 
all  water  contracts  that  had  not  been  entered  into  at  the 
time  of  the  execution  and  delivery  of  such  first  mortgage 
or  deed  of  trust,  were,  nevertheless,  assigned  to  and  pledged 
and  deposited  with  said  trustee  from  time  to  time  as  the 
same  were  entered  into  or  received  by  said  canal  company. 
Said  sum  of  $350,000  received  from  the  sale  of  said 
first  mortgage  bonds  was  not  sufficient  to  meet  the  cost 
of  construction  of  said  irrigation  system  and  said  canal 
company  in  the  month  of  July,  1906,  borrowed  the  fur- 
ther sum  of  $100,000,  issuing  its  notes  therefor,  and  in  the 
month  of  December,  1908,  the  further  sum  of  $100,000  and 
on  or  about  the  first  day  of  July,  1910,  the  further  sum 
of  $200,000,  and  as  security  for  the  payment  of  said  sums 
so  borrowed  the  said  canal  company  hypothecated  and  as- 
signed its  equity  in  all  water  contracts  hereinbefore  men- 
tioned and  deposited  with  the  said  trustee,  and  the  sums 
so   borrowed    were   expended   in   the   construction   of   said 
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irrigation  system,  except  necessary  charges,  discounts  and 
expenses  paid  in  connection  with  said  loans. 

The  canal  company  failed  to  complete  said  irrigation 
system  in  accordance  with  its  said  contract,  and  in  the 
month  of  June,  1910,  became  wholly  insolvent  and  unable 
to  further  maintain  or  operate  said  irrigation  system,  or 
do  any  further  work  toward  the  construction  or  comple- 
tion thereof  and  wholly  abandoned  said  irrigation  system 
and  its  said  contract ;  and  thereupon  this  plaintiff  and  other 
land  owners  and  purchasers  of  water  rights  in  said  irri- 
gation system,  similarly  situated  with  this  plaintiff,  were 
compelled  in  order  to  protect  their  interests  in  said  irriga^ 
tion  system  and  obtain  water  therefrom  for  the  irrigation 
of  their  growing  crops  to  take  possession  of  and  to  advance 
funds  for  the  maintenance,  repair  and  operation  of  said 
irrigation  system  during  the  irrigation  season  of  1910;  and 
said  canal  system  was  incapable  at  the  time  that  it  was  so 
abandoned  of  diverting  and  carrying  to  the  place  of  in- 
tended use  more  than  160  cubic  feet  of  water  per  second 
and  was  greatly  in  need  of  enlargement,  repairs  and  im- 
provements. 

On  or  about  the  fifteenth  day, of  August,  1911,  the  said 
canal  company,  being  wholly  insolvent  as  aforesaid  and  un- 
able tq^  complete  said  irrigation  system  or  carry  out  its 
said  contract  with  the  state  of  Idaho,  or  further  maintain 
or  operate  said  irrigation  system,  conveyed,  transferred 
and  assigned  all  its  right,  title  and  interest,  water  rights 
and  water  appropriations  to  the  Emmett  Irrigation  Dis- 
trict, a  municipal  corporation  organized  on  or  about  the 
thirteenth  day  of  September,  1910,  under  the  laws  of  the 
•  state  of  Idaho  for  the  puriwse  of  taking  over,  maintaining 
and  operating  said  irrigation  system  and  distributing  water 
therefrom  to  the  owners  of  land  within  the  boundarieS/Of 
said  district;  that  said  Emmett  Irrigation  District  has  not 
now  and  never  has  had  any  right,  title  or  interest  in  said 
irrigation  system,  water  rights  or  appropriations  except  such 
right,  title,  equity  or  interest  as  remained  in  said  canal 
company  after  the  sale  of  said  water  rights^  shares  and 
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interests  to  settlers  and  owners  of  land  under  said  irriga- 
tion system,  as  hereinbefore  alleged,  under  forms  of  con- 
tract similar  to  that  entered  into  by  the  said  Katherine 
Maynard. 

On  or  about  the  first  day  of  January,  1911,  the  said 
Emmett  Irrigation  District  issued  $1,100,000  par  value  of 
its  coupon  bonds,  of  which  approximately  $900,000  par 
value  were  used  in  securing  the  release  of  the  said  mort^ 
gage  and  deed  of  trust  of  said  canal  company  for  the  pay- 
ment of  which  said  water  contracts  had  been  so  pledged 
and  deposited  with  the  said  American  Trust  and  Savings 
Bank  as  trustee;  and  the  proceeds  from  the  sale  of  a  por- 
tion of  said  bonds  were  used  in  the  enlargement,  better- 
ment and  improvement  of  said  canal  and  irrigation  system, 
all  of  which  was  necessary  because  of  the  failure  of  said 
canal  company  to  comply  with  the  terms  of  its  said  con- 
tract 'with  the  state  of  I^aho  and  because  said  canal  and 
irrigation  system  was  wholly  insuflScient  in  capacity  and  in 
character  of  consrtruction  to  furnish  water  for  the  irriga- 
tion and  reclamation  of  the  lands  described  in  the  contracts 
for  the  sale  of  water  rights  entered  into  as  hereinbefore 
alleged  in  accordance  with  the  terms  and  provisions  of 
said  contracts  and  to  the  amount  and  in  the  manner  therein 
provided;  that  upon  the  payment  by  said  irrigation  dis- 
trict of  the  mortgage  indebtedness  of  said  canal  company 
the  said  canal  company  and  the  said  trustee  transferred  to 
said  Emmett  Irrigation  District  the  said  water  contracts 
so  entered  into  and  deposited  with  the  American  Trust  and 
Savings  Bank  as  aforesaid,  and  thereupon  said  Emmett 
Irrigation  District  released  and  satisfied  of  record  the  lien 
created  by  said  water  contracts  against  the  several  tracts 
of  land  and  appurtenant  water  rights  described  in  said 
■water  contracts,  and  in  lieu  thereof  said  Emmett  Irriga- 
tion District  apportioned  its  said  bond  issue  of  $1,100,000 
against  the  several  tracts  of  land  situated  within  the  bound- 
aries of  said  district  in  accordance  with  the  provisions  of 
sec.  2399  of  the  Rev.  Codes  of  Idaho  as  amended;  that  said 
district  includes  all  the  lands  for  which  water  rights  had 
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been  sold  by  said  canal  company  in  said  irrigation  system, 
and  not  to  exceed  600  acres  in  addition  thereto;  that  the 
apportionment  of  benefits  against  the  lands  of  the  plaintiflP 
by  said  Bmmett  Irrigation  District  is  greatly  in  excess  of 
the  amount  due  said  canal  company  under  the  said  water 
contract  covering  plaintiff's  laiids,  all  of  which  was  neces- 
sary because  said  irrigation  system  was  incomplete  and 
insufficient  and  was  abandoned  as  aforesaid  by  said  canal 
company  before  the  same  was  completed. 

The  consideration  for  the  water  rights,  shares  and  inter- 
ests in  said  irrigation  system  sold  by  the  canal  company 
to  plaintiffs  and  other  purchasers  of  water  rights  was 
paid  part  in  cash  at  the  time  of  the  purchase  and  the  bal- 
ance was  made  payable  in  deferred  payments  extending 
over  a  series  "of  years,  and  the  aggregate  of  the  deferred 
payments  unmatured  and  unpaid  on  Sept.  12,  1905,  Sept. 
25,  1906,  and  Nov.  2,  1906,  of  all  contracts  in  force  and 
effect  on  said  respective  dates  was  in  excess  of  the  amount 
due  the  defendant  on  said  dates  from  the  said  Faris-Kesl 
Construction  Co.,  Ltd. 

Under  the  contract  the  canal  company  was  bound  to 
construct  a  main  canal  capable  of  carrying  the  minimum 
amount  of  310  cubic  feet  of  water  per  second  of  time,  and 
at  the  time  of  ceasing  work  upon  said  canal  and  abandon- 
ing its  contract  for  the  construction  thereof  said  canal  had 
a  carrying  capacity  of  not  more  than  160  cubic  feet  of 
water  per  second  of  time,  and  at  that  time  the  canal  com- 
pany had  sold  water  rights  far  in  excess  of  the  carrying 
capacity  of  said  canal  as  it  then  existed. 

It  is  admitted  that  between  the  date  of  the  commence- 
ment of  said  foreclosure  action,  to  wit,  Nov.  2,  1906,  and 
the  entry  of  judgment  therein  on  the  twenty-first  day  of 
Apr.,  1913,  the  plaintiff  and  other  water  users  under  said 
irrigation  system  were  compelled  to  expend  large  sums  of 
money  in  the  enlargement,  betterment  and  improvement  of 
said  canal  to  the  end  that  they  might  receive  water  there- 
from for  the  preservation  of  their  crops  and  the  permanent 
irrigation  and  reclamation  of  their  lands;  that  the  sums  so 


Digitized  by 


Google 


600  Cbaiq  v.  Smith.  [33  Idaho, 

Opinion  of  the  Court — Dann,  J. 

expended  aggregated  several  hundred  thousands  of  dollars, 
the  exact  amount  thereof  being  to  the  plaintiff  unknown, 
and  by  such  expenditures  and  improvements  said  irriga- 
tion system  has  greatly  increased  in  value,  and  if  the  de- 
fendant's claim  be  sustained  and  his  lien  and  judgment 
enforced  against  the  water  rights,  shares  and  interests  so 
purchased  by  plaintiff  and  other  water  users  as  aforesaid, 
the  said  defendant  will  profit  to  the  extent  of  the  amounts 
which  this  plaintiff  and  other  water  users  were  compelled 
to  expend  in  the  enlargement  and  permanent  improvement 
and  betterment  of  said  irrigation  system,  while  the  said 
defendant  was  delaying  the  prosecution  of  his  action  for 
the  foreclosure  of  his-  said  lien,  and  without  such  expendi- 
tures plaintiff  and  said  water  users  could  not  have  received 
water  from  said  system  except  possibly  in  quantities  and 
at  times  so  insufficient  and  uncertain  as  to  render  the  use 
thereof  impracticable  for  the  raising  of  crops  or  for  the 
permanent  development  and  improvement  of  the  lands  so 
owned  by  plaintiff  and  other  water  users. 

Under  the  act  of  June  11,  1896,  29  Stat.  L.  434,  it  is 
provided  that:  **A  lien  or  liens  is  hereby  authorized  to  be 
created  by  the  state  to  which  such  lands  are  granted  and 
by  no  other  authority  whatever,  and  when  created  shall 
be  valid  on  and  against  the  separate  legal  subdivisions  of 
land  reclaimed,  for  the  actual  cost  and  necessary  expenses 
of  reclamation  and  reasonable  interest  thereon  from  the 
date  of  reclamation  until  disposed  of  to  actual  settlers;  and 
when  an  ample  supply  of  water  is  actually  furnished  in  a 
substantial  ditch  or  canal,  or  by  artesian  wells  or  reser- 
voirs, to  reclaim  a  particular  tract  or  tracts  of  such  lands, 
then  patents  shall  issue  for  the  same  to  such  state  without 
regard   to  settlement   or   cultivation." 

C.  S.,  sec.  3019,  which  was  a  part  of  R.  C,  sec.  1629, 
provides:  "Any  person,  company  or  association,  furnish- 
ing water  for  any  tract  of  land,  shall  have  a  first  and  prior 
lien  on  said  water  right  and  land  upon  which  said  water  is 
used,  for  all  deferred  payments  for  said  water  right;  said 
lien  to  be  in  all  respects  prior  to  any  and  all  other  liens 
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created  or  attempted  to  be  created  by  the  owner  and  pos- 
sessor of  said  land;  said  lien  to  remain  in  full  force  and 
effect  until  the  last  deferred  payment  for  the  water  right 
is  fully  paid  and  satisfied  according  to  the  terms  of  the 
contract  under  which  said  water  right  was  acquired.'* 

C.  S.,  sec.  7339,  provides:  "Every  person  performing 
labor  upon  or  furnishing  materials  to  be  used  in  the  con- 
struction, alteration  or  repair  of  any  ....  ditch,  dike, 
flume  ....  has  a  lien  upon  the  same  for  the  work  or  labor 
done  or  materials  furnished.'' 

We  think  the  decisions  of  this  court  settle  beyond  con- 
troversy the  question  whether  the  appellant  in  this  action 
is  the  owner  of  the  main  ditch  through  which  waters  are 
supplied  to  the  lands  of  the  respondent  herein  and  other 
land  owners  in  the  Emmett  Irrigation  District. 

In  the  ease  of  ChUds  v.  Neitzel,  26  Ida.  116,  141  Pac.  77, 
which  was  an  action  to  foreclose  a  mortgage  on  an  irriga- 
tion system,  the  court  said:  ''Construction  companies  of 
this  kind  will  not  be  permitted  to  do  indirectly  what  they 
are  prohibited  from  doing  directly.  They  will  not  be  per- 
mitted to  make  contracts  with  third  parties  in  regard  to 
the  construction  or  completion  of  an  irrigation  system 
whereby  the  land  owners  or  purchasers  of  water  rights 
can  be  deprived  of  the  rights .  acquired  under  their  water 
right  contracts.  For  instance,  if  a  company,  such  as  the 
Murphy  company,  fails  to  complete  its  system  and  furnish 
the  water  as  provided  in  the  water  right  contracts,  or  if 
such  company  should  sublet  the  construction  of  its  system 
and  fail  and  neglect  to  pay  such  subcontractor,  the  sub- 
contractor could  not  acquire  greater  rights  as  against  the 
water  right  purchasers  than  the  irrigation  company  itself 
had  under  its  contract  with  the  purchasers  of  water  rights, 
and  could  not  deprive  the  purchasers  of  water  rights  under 
such  a  system  of  their  rights  or  acquire  a  right  by  fore- 
closure of  a  lien  or  mortgage  for  such  construction  work 
as  would  deprive  the  water  right  purchasers  of  their  rights 
under   their  contracts." 
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Quoting  the  above  statement  this  court  in  the  case  of 
Smith  V.  FariS'Kesl  Constr.  Co.,  Ltd.,  27  Ida.  407,  433,  150 
Pac.  25,  33,  said:  ** There  appears  to  be  no  discord  between 
that  opinion  and  that  in  case  of  Nelson-Bennett  Co.  v.  Twin 
Falls  Land  &  Water  Co.,  14  Ida.  5,  93  Pac.  789,  upon  the 
point  under  consideration,  and  it  is  not  the  intention  to 
express  anything  herein  from  which  it  may  be  inferred 
that  a  purchaser  at  a  sale  of  property  to  satisfy  a  me- 
chanic's lien  can  acquire  any  greater  right,  title  or  interest 
in  or  to  the  property  than  the  owner  had  at  whose  instance 
the  improvement  was   made." 

"Counsel  for  appellant  contends  in  his  brief  that  so  far 
as  the  state  lien  is  broader  than  the  lien  allowed  by  the 
national  law  it  is  invalid,  for  by  section  1613,  Rev.  Codes, 
our  legislature  accepts  the  conditions  of  the  Carey  Act. 
The  national  law  is  paramount.  The  state  is  not  author- 
ized to  create  any  lien  against  either  land  or  water  except 
for  the  'actual  cost  and  necessary  expenses  of  reclamation 
and  reasonable  interest  thereon.*  This  contention  may  be 
conceded  in  the  main,  but  subject  to  qualification.  The 
national  Carey  Act  authorizes  a  lien  only  against  the  land. 
It  apparently  recognizes  the  right  of  the  state  to  control 
the  disposition  of  its  public  waters.  The  state  statute  au- 
thorizes a  lien  against  both  the  land  and  water,  as  it  has  a 
right  to  do,  and  to  this  extent  is  broader  in  its  lien  con- 
ferring provisions.  But  so  far  as  the  land  itself  is 
concerned,  the  lien  of  course  must  be  subject  to  the  limi- 
tations of  the  congressional  act.*'  (Idaho  Irr.  Co.,  Ltd.,  v. 
Pew,  26  Ida.  272,  277,  141  Pac.  1099,  1101.) 

The  contract  price  of  the  water  right  fixes  the  "actual 
cost  and  necessary  expenses  of  reclamation,'*  and  no  lien 
for  the  original  cost  of  construction  of  the  reclamation  sys- 
tem could  be  enforced  either  by  the  canal  company  or  a 
subcontractor  for  a  greater  amount  than  such  contract 
price,  which  in  this  case  was  $30  per  acre.  {Idaho  Irr. 
Co.,  Ltd.,  V.  Pew,  supra.) 

"The  water  contracts  in  the  case  at  bar  make  the  de- 
ferred payments  a  lien  upon  the  water  rights  and  land, 
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but  such  liens  do  not  attach  until  the  water  has  been  made 
permanently  available  for  the  reclamation  of  the  land." 
{CfMds  V.  Neitzel,  supra.) 

Under  the  admitted  facts  in  this  case  we  know  of  no 
right,  title  or  interest  of  said  canal  company  in  said  canal 
or  right  of  way  remaining  after  its  abandonment  of  its 
contract  to  which  appellant's  lien  could  attach,  certainly 
none  by  which  he  could  take  the  c^nal  away  from  the  set- 
tlers. If  it  should  be  conceded  that  the  sale  of  the  canal 
^stem  upon  the  foreclosure  of  the  lien  to  appellant  ef- 
fected an  equitable  assignment  of  the  moneys  unpaid  upon 
the  settler's  contracts,  such  assignment  would  be  subject  to 
all  equities  existing  in  favor  of  the  settlers  and  the  Bmmett 
Irrigation  District.  All  the  settlers'  contracts  had  been 
assigned  by  the  canal  company  to  the  American  Trust  Com- 
pany. They  were  subsequently  assigned  by  the  American 
Trust  Company  and  the  canal  company  to  the  Emmett 
Irrigation  District.  Upon  substitution  by  the  district  of  its 
bonds  for  the  mortgage  held  by  the  trust  company,  the 
mortgage  of  the  trust  company  was  paid  not  by  the  canal 
company,  but  by  the  settlers  acting  through  the  Emmett 
Irrigation  District.  Whether  or  not  the  amounts  due  upon 
the  contracts  exceeded  the  amount  of  the  trust  company's 
mortgage  does  not  appear  from  the  stipulation  of  facts.  It 
does  appear,  however,  that  on  account  of  the  default  of  the 
canal  company  the  settlers,  individually  and  through  the 
Emmett  Irrigation  District,  in  order  to  complete  the  work 
called  for  by  the  company's  contract,  were  obliged  to  ex- 
pend sums  which,  added  to  the  amount  of  the  mortgage  of 
the  trust  company,  were  far  in  excess  of  the  amount 
called  for  by  the  settlers'  contracts.  The  settlers  were 
therefore  entitled  to  offset  any  amount  so  expended  in  com- 
pleting the  company's  contract  against  the  amounts  yet 
due  upon  the  contracts.  Hence  appellant  is  in  no  position 
to  reach  any  portion  of  the  amounts  of  money  due  upon 
such  contracts  at  the  time  he  filed  or  foreclosed  his  lien. 

The  appellant's  lien  as  set  forth  by  him  in  his  notice 
was  claimed  upon  the  main  canal  and  the  right  of  way  100 
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feet  wide,  and  the  court  decreed  him  a  lien  on  the  right, 
title  and  interest  of  the  Canyon  Canal  Co.  in  said  canal 
and  right  of  way,  and  the  decision  of  this  court  expressly 
limited  his  lien  to  said  canal  company's  interest  therein. 
Neither  in  the  notice  of  lien,  nor  in  the  complaint,  nor  in 
the  decree  of  foreclosure  is  there  mention  of  a  claim  of 
lien  on  the  water  rights.  There  could  be  no  legal  sale 
under  the  decree  of  foreclosure  of  anything  except  the 
right,  title  and  interest  of  the  canal  company  in  said  canal 
and  right  of  way.  How,  then,  can  it  be  now  successfully 
claimed  that  the  appellant  has  acquired  any  interest  in  the 
water  rights?  Surely  he  must  stand  upon  the  claim  of 
lien  as  he  has  asserted  it  and  as  the  court  has  confirmed 
it.  He  can  have  nothing  now  that  was  not  included  in  the 
decree,  for  he  has  purchased  nothing  beyond  that. 

The  appellant  made  and  performed  his  contract  on  the 
canal  system  with  full  knowledge  of  the  terms  of  the  con- 
tracts of  the  canal  company  with  the  state  and  with  the 
settlers  and  of  the  laws  of  the  United  States  and  of  the 
state  of  Idaho  governing  Carey  Act  projects.  He  must  be 
held  to  have  known  that  his  right  to  enforce  his  claim  for 
compensation  for  his  labor  depended  upon  the  canal  com- 
pany's interest  in  ^the  canal  system,  and  that  such  interest 
must  be  acquired  by  the  canal  company's  complying  with 
its  contract 

We  are  not  called  upon  to  speculate  in  this  case  as  to 
whether  any  different  steps  could  have  been  taken  by  ap- 
pellant in  asserting  his  claim  of  lien  that  would  have 
placed  him  in  a  better  position  than  he  is  now  in,  nor  as 
to  what  he  could  or  should  have  done  if  the  canal  com- 
pany had  complied  with  its  contract  in  every  particular 
and  had  supplied  the  land  owners  with  water.  We  are 
dealing  with  the  rights  of  the  settlers  and  the  appellant 
under  the  facts  as  they  exist  in  this  case.  Under  these 
facts  it  is  clear  that  the  appellant  by  his  purchase  of  the 
interest  of  the  canal  company  in  said  canal  and  right  of 
'way  has  not  acquired  any  right  whatever  to  the  waters 
dedicated  to  the  lands  under  said  ditch,  nor  any  right  or 
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title  to  said  ditch  or  right  of  way,  nor  any  right  to  prevent 
the  respondent  or  any  other  land  owner  similarly  situated 
from  using  said  canal  with  the  right  of  way  for  the  pur- 
pose for  which  said  canal  was  built. 

The  judgment  is  affirmed,  with  costs  to  respondent. 

Rice,  C.  Jr.,  and  McCarthy  and  Lee,  JJ.,  concur. 

Budge,  J.,  heard  the  argument  but  took  no  part  in  the 
opinion. 


(April  2,  1921.) 

In  the  Matter  of  the  Application  of  C.  K  HINKLE  for  a 
Writ  of  Habeas  Corpus.  , 

[106  Pac.  1035.] 

PoLicx  Power — Constitutionality  of  Statute — JuBiswcnoN  op  Dis- 
TBiCT  Courts  to  Commit  Dipsomaniacs  and  Inebriates — Charac- 
ter OF  Proceedings — Order  of  Commitment,  How  Vacated. 

1.  C.  8.,  sec.  1191,  which  gives  the  district  courts  jurisdiction  to 
hear  and  commit  persons  so  far  addicted  to  the  use  of  narcotics  as 
to  have  lost  self-control,  or  who  are  dipsomaniacs  or  inebriates,  to 
the  insane  asylums  for  treatment,  is  an  exercise  of  the  police  power 
of  the  state. 

2.  These  proceedings  are  paternal  in  character,  and  not  criminal, 
and  while  analogous  to  the  appointment  of  a  temporary  guardian, 
they  are  not  guardianship  proceedings  within  the  meaning  of  art.  5, 
see.  21,  of  the  constitution,  or  in  derogation  of  this  provision,  which 
gives  probate  courts  original  jurisdiction  in  matters  of  guardianship. 

3.  Statutes  of  this  character  are  in  pari  materia  with  laws  for 
the  commitment  of  the  insane,  and  for  the  protection  and  safety  of 
the  general  public  against  the  acts  of  irresponsible  persons,  and 
also  have  for  their  purpose  the  exercise  of  the  power  of  the  state 
to  correct  the  habits  of  its  citizens,  when  such  habits  have  become 
a  menace  to  the  peace,  comfort,  good  order  and  health  of  the  state. 

_ ^ 

On  validity  of  statute  providing  for  commjtoent  of  inebriates,  with- 
out their  consent,  to  a  public  or  private  |[nstitution,  see  notes  in  15 
Aim.  Oas.  961;  Ann.  Oas.  1917K,  359;  17/1..  B.  A.,  N.  S.,  984. 


Digitized  by 


Google 


606  In  re  Hinelb.  [33  Idaho, 

Argament  for  Defendant. 

4.  A  eommitment  made  by  the  district  court  nnder  this  statute, 
in  accordance  with  its  requirements,  is  valid  until  vacated  by  direct 
proceedings  on  the  ground  that  the  person  does  not  belong  to  the 
class  defined,  or  until  it  is  shown  that  he  has  sufficiently  recovered 
to  be  restored  to  liberty. 

Original  application  to  this  court  for  a  writ  of  habects 
corpus.    Writ  denied. 

A.  L.  Morgan,  for  Petitioner. 

The  original  jurisdiction  of  the  district  court  or  a  judge 
thereof  is  fixed  by  see.  20,  art.  5,  of  the  constitution,  and  it 
is  beyond  the  power  df  the  legislature  to  extend  such  origi- 
nal jurisdiction  so  as  to  include  any  matter  over  which  the 
probate  court  has  been  granted  exclusive  jurisdiction. 
(Estate  of  McVay,  14  Ida.  64,  93  Pac.  31.) 

A  proceeding  in  the  nature  of  that  outlined  in  sec.  1191, 
C.  S.,  is  paternal  rather  than  criminal.  {State  v.  Ryan,  70 
Wis.  676,  36  N.  W.  823;  In  re  Sharp,  15  Ida.  120,  96  Pac. 
563,' 18  L.  R.  A.,  N.  S.,  886.) 

The  order  of  the  court  directing  that  the  petitioner  hav- 
ing lost  the  power  of  self-control  be  confined  in  the  insane 
asylum  has  the  effect  of  appointing  a  temporary  guardian 
for  the  person  of  petitioner.     {In  re  Sharp,  supra.) 

The  probate  court  has  exclusive  jurisdiction  over  the  ap- 
pointment of  gaurdians.  (Sec.  21,  art.  5,  of  the  constitu- 
tion; In  re  Sharp,  supra,) 

The  proceeding  does  not  come  within  the  class  known  as 
"cases,  both  in  law  and  in  equity.''  {Idaho  Trust  Co.  v. 
MiUer,  16  Ida.  308,  102  P.ac.  360;  Estate  of  McVay,  supra.) 

Boy  L.  Black,  Attorney  Gteneral,  and  Dean  DriscoU, 
Assistant,  for  Defendant. 

The  jurisdiction  vests  in  the  district  court  under  art.  5, 
sec.  20,  of  the  constitution,  and  not  in  the  probate  court 
under  art.  5,  sec.  21.  (Sec.  1191,  C.  S.;  Ex  parte  O'Con- 
nor,  29  Cal.  App.  225,  155  Pac.  115.)  Our  district  court 
has    general    jurisdiction    over    all    matters   not    elsewhere 
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vested  by   the   constitution.     {Toncray   v.   Budge,   14  Ida. 
621,  95  Pac.  26.) 

Proceedings  for  the  commitment  of  the  insane  to  which 
this  proceeding  is  analogous  are  matters  of  equitable  cog- 
nizance.    (14  R.  C.  L.  554;  22  Cyc.  1120.) 

LEE,  J. — This  is  an  application  to  this  court  for  a  writ 
of  Jiabeds  corpus.  The  petitioner,  C.  K.  Hinkle,  sets  forth 
in  his  petition  that  he  was  on  the  twenty-second  day  of 
January,  1921,  by  the  Hon.  Edgar  C.  Steele,  Judge  of  the 
district  court  of  the  second  judicial  district  of  the  state  of 
Idaho,  in  and  for  Latah  county,  under  and  by  virtue  6f 
the  provisions  of  C.  S.,  sec.  1191,  committed  to  the  Northern 
Idaho  State  Insane  Asylum  at  Orofino  for  a  period  of  two 
years  from  the  date  of  said  commitment.  The  petitioner 
contends  that  his  confinement  under  said  commitment  is 
unlawful,  for  the  reason  that  it  is  in  contravention  of 
article  5,  sections  20  and  21  of  the  constitution,  which  de- 
fine the  jurisdiction  of  district  and  probate  courts. 

C.  S.,  sec.  1191,  reads  as  follows:  ** Whenever  it  appears 
by  affidavit  to  a  magistrate  of  the  county  that  any  person 
within  the  county  is  so  far  addicted  to  the  intemperate  use 
of  narcotics  or  stimulants  as  to  have  lost  the  power  of  self- 
control,  or  is  subject  to  dipsomania  or  inebriety,  he  must 
issue  and  deliver  to  some  peace  officer  for  service  a  war- 
rant directing  that  such  person  be  arrested  and  taken  be- 
fore the  district  court  of  the  county,  or  the  judge  thereof, 
for  a  hearing  and  examination  on  such  charge  ....  the 
said  court  or  the  judge  thereof  must  then  inform  him  of 
the  charge  against  him,  and  inform  him  of  his  right  to 
make  a  defense  against  said  charge  and  produce  any  wit- 
nesses in  defense  thereto.  The  judge  must  by  order  fix 
such  time  and  place  for  the  hearing  and  examination  as 
will  give  a  reasonable  opportunity  for  the  production  and 
examination  of  witnesses  ....  the  hearing  and  examina- 
tion must  be  had  in  compliance  with  the  provisions  of 
C.  S.,  sees.  1178,  1179,  1180,  1181  and  1182.  The  judge, 
after  such  hearing  and  examination,  if  he  believes  the  per- 
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son  is  so  far  addicted  to  the  intemperate  use  of  narcotics 
or  stimulants  as  to  have  lost  the  power  of  self-control,  or 
is  subject  to  dipsomania  or  inebriety,  must  make  an  order 
that  he  be  confined  in  one  of  the  state  insane  asylums, 
which  shall  be  designated  in  said  order,  and  the  order  must 
be  accompanied  by  a  written  statement  of  the  judge  as  to 
the  financial  condition  of  the  patient,  and  of  the  person 
legally  liable  for  his  maintenance,  as  far  as  can  be  ascer- 
tained; such  order  and  statement  shall  be  in  substantially 
the  form  provided  by  C.  S.,  sec.  1184,  for  the  commitment 
of  insane  persons.  The  said  court  or  the  judge  thereof 
shall  commit  such  person  for  a  definite  period,  not  to  ex- 
ceed two  years,  provided  that  he  may  be  paroled  or  re- 
leased under  the  same  rules  and  conditions  that  the  insane 
are  paroled  and  released.  Such  person  shall  be  delivered 
to  said  insane  asylum  to  which  he  has  been  committed  in 
compliance  with  the  provisions  of  C.  S.,  sec.  1185,  provid- 
ing for  the  commitment  and  deliverance  of  insane  persons, 

From  the  petition,  return  thereto,  and  admissions  of 
counsel,  it  appears  that  all  of  the  requirements  of  this 
section  of  the  statute  were  complied  with.  He  contends, 
however,  that  the  proceedings  under  this  statute  are  pater- 
nal rather  than  criminal;  that  the  order  of  the  court  hold- 
ing that  the  petitioner  had  lost  the  power  of  self-control, 
and  directing  that  he  be  confined  in  the  insane  asylum,  is 
in  effect  the  appointment  of  a  temporary  guardian  for  his 
person;  that  the  probate  court  has  exclusive  original  juris- 
diction over  the  appointment  of  guardians,  under  the  pro- 
visions of  article  5,  section  21,  of  the  constitution;  and  that 
said  proceedings  do  not  come  within  any  class  known  as 
"proceedings  both  at  law  and  in  equity,"  as  that  term  is 
used  in  article  5,  section  20,  of  the  constitution,  which  is  as 
follows:  *'The  district  court  shall  have  original  jurisdiction 
in  all  cases,  both  at  law  and  in  equity,  and  such  appellate 
jurisdiction   as   may   be   conferred  by  law.*' 

Section  21  reads:  *'The  probate  courts  shall  be  courts 
of  record,  and  shall  have  original  jurisdiction  in  all  matters 
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of  probate,  settlement  of  estates  of  deceased  persons,  and 
appointment  of  guardians " 

A  consideration  of  the  law  as  it  existed  at  the  time  of  the 
adoption  of  the  constitution,  with  reference  to  guardianship 
matters  and  the  commitment  of  the  insane,  may  aid  in 
determining  the  constitutionality  of  the  statute  in  question. 

C.  S.,  sec.  1191,  was  enacted  as  chapter  56  of  the  Laws 
of  1913,  page  166,  to  amend  what  is  now  C.  S.,  article  2, 
chapter  52,  title  IX,  entitled  ** Charitable  Institutions." 
This  article  prescribes  the  procedure  for  the  commitment 
and  confinement  of  the  insane,  as  that  term  is  commonly 
used  and  understood,  with  the  exception  of  some  minor 
changes,  as  the  law  was  prior  to  the  adoption  of  the  con- 
stitution. This  later  amendment  extends  the  general  pro- 
visions of  the  commitment  act  to  include  persons  "so  far 
addicted  to  the  intemperate  use  of  narcotics  or  stimulants 
as  to  have  lost  the  power  of  self-control,  or  to  be  subject 
to  dipsomania  or .  inebriety.'*  Manifestly,  the  law  by  its 
terms,  prior  to  this  amendment,  conferred  upon  district 
courts  and  the  judges  thereof  authority  to  hear  and  deter- 
mine all  questions  pertaining  to  the  commitment  of  per- 
sons *'so  far  disordered  in  mind  as  to  endanger  health, 
pei*sons  or  property.*'  Article  21,  section  2,  of  the  consti- 
tution continued  in  force  *'all  laws  which  are  now  in  force 
in  the  territory  of  Idaho  which  are  not  repugnant  to  this 
constitution,  etc.''  The  territorial  law,  R.  S.,  sees.  769-782, 
whidh  conferred  upon  **any  judge  of  a  court  of  record 
within  the  county"  jurisdiction  to  commit  the  insane,  was 
within  the  powers  of  the  territorial  legislature  to  enact, 
because  its  power  to  confer  jurisdiction  upon  the  several 
courts  was  only  limited  by  the  acts  of  the  Congress  and  the 
federal  constitution.  It  is  therefore  clear  that  this  law  was 
not  open  to  the  objection  that  the  territorial  legislature 
exceeded  its  authority  in  giving  the  district  courts  concur- 
rent original  jurisdiction  with  probate  courts  in  the  com- 
mitment of  *' persons  so  far  disordered  in  mind  as  to 
endanger  health,  persons  or  property." 

Idaho,  Vol.  88—89 
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Proceedings  for  the  commitment  of  the  insane  since  state- 
hood are  usually  conducted  by  probate  courts,  but  district 
courts  have  continued  to  make  commitments,  and  so  far  as 
we  are  advised,  the  constitutionality  of  this  statute,  vest- 
ing in  such  courts  this  power,  has  never  been  challenged. 
This  may  not  be  a  very  cogent  reason  in  support  of  its 
constitutionality,  but  the  statute  does  not  appear  to  be  so 
repugnant  to  any  of  the  provisions  of  the  constitution  as  to 
render  it  inoperative  and  void,  and  we  therefore  think  it 
was  continued  in  effect  by  article  21,  section  2  of  that  in- 
strument. 

Evidently  the  territorial  legislature,  by  giving  the  district 
courts  jurisdiction  in  the  matter  of  these  commitments,  did 
not  regard  such  proceedings  as  being  in  effect  the  appoint- 
ment of  a  guardian,  or  as  being  paternal,  to  such  an  extent 
that  it  conflicts  with  the  exclusive  original  jurisdiction 
given  to  the  probate  courts  for  the  ''appointment  of  guard- 
ians for  the  person  or  estate,  or  either  or  both,  of  minors, 
or  for  the  insane  or  mentally  incompetent,"  as  provided 
for  in  R.  S.,  sec.  5770  et  seq.,  which  law  relative  to  the 
appointment  of  guardians  was  also  continued  in  force  by 
the  constitution. 

Proceedings  for  the  commitment  of  the  insane,  or  of  those 
addicted  to  the  intemperate  use  of  narcotics  to  such  an 
extent  that  they  have  lost  the  power  of  self-control,  or  are 
subject  to  dipsomania  or  inebriety,  within  the  meaning  of 
C.  S.,  sec.  1191,  are  not  guardianship  proceedings,  within 
the  meaning  of  said  article  5,  section  21,  but  a  legitimate 
exercise  of  the  police  power  of  the  state,  which  may  be 
vested  in  the  district  courts  or  the  judges  thereof. 

The  limits  of  the  police  power  of  the  state  cannot  be  de- 
fined with  precision.  Its  boundary  lines  cannot  be  deter- 
mined by  any  general  formula  in  advance.  It  is  the  power 
vested  in  the  legislature  by  the  constitution  to  make,  ordain 
and  establish  all  manner  of  wholesome  and  reasonable  laws 
and  ordinances,  not  repugnant  to  the  constitution,  that  it 
may  judge  to  be  for  the  welfare  of  the  state.  It  is  a  power 
that  is  sweeping  and  potential,  and  may  be  used  to  pre- 
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scribe,  reg^ulate  and  psomote  the  health,  peace,  morals, 
education  and  good  order  of  the  people.  (Cooley,  Consti- 
tutional Limitations,  572;  Barbier  v.  Connolly,  113  U.  S. 
27,  5  Sup.  Ct.  357,  28  L.  ed.  923;  Mugler  v.  Kansas,  123 
U.  S.  623,  8  Sup.  Ct.  273,  31  L.  ed.  205,  see,  also,  Rose's 
U.  S.  Notes;  Thorpe  v.  Rutland  &  Bvr.  By,  Co.,  27  Vt. 
140,  62  Am.  Dec.  625;  Territory  v,  O'Connor,  5  Dak.  397, 
41  N.  W.  746,  3  L.  R.  A.  355.)  This  power  is  incapable 
of  any  exact  limitation,  because  none  can  foresee  the  ever- 
changing  conditions  which  may  call  for  its  exercise.  {H olden 
V.  Hardy,  169  U.  S.  366,  18  Sup.  Ct  383,  42  L.  ed.  780,  see, 
also,  Rose's  U.  S.  Notes;  Be  Tenr-hour  Law  for  Street  Bad- 
way  Corporations,  24  R.  I.  603,  54  Atl.  602,  61  L.  R.  A. 
612;  Staie  v,  Kofines,  33  R.  I.  211,  Ann.  Cas.  1913C,  1120, 
80  Atl.  432.) 

The  application  of  this  power  to  new  conditions  may  call 
for  additional  legislation,  to  require  individuals,  like  mem- 
bers of  a  well-governed  family,  to  conform  their  general 
behavior  to  the  rules  of  propriety,  ''good  neighborhood,*' 
and  good  manners;  to  be  decent  and  inoffensive  in  their 
respective  stations;  to  prevent  a  conflict  of  rights,  and 
assure  to  each  member  of  society  an  uninterrupted  enjoy- 
ment of  his  own,  in  so  far  as  is  reasonable  and  consistent 
with  a  like  enjoyment  of  rights  by  others.  From  time 
immemorial  the  state  has  found  it  necessary  to  confine  per- 
sons ''so  far  disordered  in  mind  as  to  endanger  health, 
persons  or  property";  and  experience  has  demonstrated 
that  it  is  equally  as  necessary,  to  preserve  public  order  and 
prevent  offenses  against  the  state,  to  confine  dipsomaniacs 
and  inebriates,  for  similar  reasons  that  require  the  confine- 
ment of  the  insane,  because  these  conditions  are  only 
another  form  of  insanity,  requiring  special  treatment. 
(Tiedemann  on  Police  Power,  sees.  46  and  48.) 

Proceedings  for  the  commitment  of  the  insane,  under 
whatever  form  the  insanity  may  arise,  are  paternal  in 
character,  and  are  not  in  any  sense  penal.  In  a  manner 
they  are  analogous  to  guardianship  proceedings,  but  there 
is  nevertheless  a  difference  which  readily  distinguishes  them 
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from  matters  of  guardianship,  as  that  term  is  used  in 
article  5,  section  21.  The  real  hasis  or  foundation  for  the 
proceedings  under  C.  S.,  sec.  1191,  is  the  protection  and 
safety  of  the  general  public  against  the  acts  of  irresponsi- 
ble persons,  and,  as  stated,  is  predicated  upon  the  general 
police  power  of  the  state.  But  they  may  also  have  for 
their  purpose  the  exercise  of  the  power  of  the  state  whereby 
it  may  take  charge  of  persons,  so  addicted  to  the  intemper- 
ate use  of  stimulants  and  narcotics  as  to  have  lost  their 
power  of  self-control,  or  to  have  become  dipsomaniacs  or 
inebriates,  and  force  treatment  upon  them.  It  is  the  power 
whereby  the  State  may  control  or  correct  the  individual 
habits  of  its  citizens,  where  such  habits  have  become  a 
menace  to  the  peace,  comfort,  good  order  or  health  of  the 
state.  These  proceedings  do  not  involve  a  trial,  but  by 
analogy  to  the  common-law  proceedings  in  insanity  cases, 
as  the  term  is  used  and  commonly  understood,  are  merely 
an  inquisition  by  way  of  special  proceedings,  the  determina- 
tion of  which,  as  the  law  .intends,  is  left  largely  to  persons 
possessing  the  necessary  learning  and  experience.  {Ex 
parte  O'Connor,  29  Cal.  App.  225,  155  Pac.  115;  Ex  parte 
Ah  Peen,  51  Cal.  280;  Ex  parte  Croiise,  4  Whart.  (Pa.)  9; 
Prescott  V.  State,  19  Ohio  St.  184,  2  Am.  Rep.  388.) 

Statutes  of  this  character,  commonly  called  **  dipsomaniac 
laws,''  are  construable  in  connection  with  other  laws  for 
the  determination,  care  and  discharge  of  persons  committed 
to  hospitals  for  the  insane,  being  in  pari  materia  with  such 
proceedings.  {In  re  ScJiivarting,  76  Neb.  773,  108  N.  W. 
125;  Crocker  v.  State,  60  Wis.  553,  19  N.  W.  435.) 

The  inquest  is  not  in  any  sense  a  criminal  proceeding; 
the  restraint  of  the  person  is  not  designed  as  punishment 
for  an  act  done. 

The  closest  analogy  at  common  law  to  these  inquisitions 
were  the  writs  of  de  idiota  inquiriendo  and  de  lunatico 
inquirendo,  which  were  analogous  to  proceedings  for  like 
purposes  under  our  law,  where  the  inquisition  of  insanity 
or  idiocy  of  bne  was  instigated  with  a  view  to  committing 
him  for  safekeeping  if  he  were  found  to  be  either  a  lunatic 
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or  an  idiot.  Many  mental  diseases  of  a  nature  to  impair 
the  will  have  come  to  be  recognized  as  curable,  and  are 
proper  subjects  of  governmental  cognizance;  and  proceed- 
ings to  determine  whether  a  person  is  of  such  unsound 
mind  as  to  render  him  unable  to  care  for  himself  and  his 
property  rights,  or  to  make  him  dangerous  to  the  public, 
are  generally  conducted  summarily,  without  the  interven- 
tion of  a  jury.  (Ex  parte  O'Connor,  supra;  3  Blackstone, 
428;  1  Blackstone,  303-305.) 

We  agree  with  petitioner's  counsel  that  these  proceed- 
ings are  paternal  in  character,  and  ^re  in  no  sense  penal, 
but  we  cannot  agree  with  his  contention  that  because  arti- 
cle 5,  section  21  gave  to  the  probate  courts  exclusive  origi- 
nal jurisdiction  in  guardianship  matters,  it  thereby  deprives 
the  legislature  of  the  power  to  vest  in  the^district  courts 
authority  to  administer  this  class  of  laws.  (The  inquisition 
held  under  this  statute  is  neither  a  case. at  law  or  in  equity^ 
nor  the  appointment  of  a  guardian,  within  the  meaning  of^ 
those  terms  as  used  in  article  5.  The  order  of  commit- 
ment is  not  a  judgment  or  final  determination  of  any  of  the 
issues  of  fact,  so  as  to  make  the  commitment  res  judicata. 
It  authorizes  the  person  to  whom  it  is  directed  to  detain  the 
person  so  committed,  and  is  not  a  denial  of  due  process  of 
law,  because  such  person  may  require  a  judicial  determina- 
tion and  a  final  judgment  as  to  the  right  to  be  so  detained, 
upon  issues  properly  framed.  ^It  is  a  statutory  proceeding, 
exercised  solely  as  a  police  regulation,  and  does  not  call 
for  the  exercise  of  judicial  power  within  the  meaning  of 
said  article  5,  but  is  an  exercise  of  judicial  functions  which 
the  legislature  may  confer  upon  any  tribunal,  in  the  exer- 
cise of  the  police  power  J 

We  therefore  hold  that.  C.  S.,  sec.  1191,  is  constitutional, 
that  this  commitment  made  under  its  provisions  and  in  ac- 
cordance with  its  requirements  is  a  valid  exercise  of  the 
police  power,  and  that  such  commitment  will  be  lawful 
until  vacated  or  set  aside  by  appropriate  proceedings  show- 
ing that  the  petitioner  does  not  belong  to  the  class  defined 
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by  the  statute,  or  that  he  is  sufficiently  recovered  to  be  set 
at  liberty. 

The  writ  should  be  quashed,  and  the  petitioner  remanded 
to  the  custody  of  the  superintendent  of  the  Northern  Idaho 
Insane  Asylum,  and  the  proceedings  against  such  superin- 
tendent should  be  dismissed,  and  it  is  so  ordered. 

Bice,  C.  J.,  and  Budge,  McCarthy  and  Dunn,  JtL,  concur. 


(AprU  2,  ia21.) 
,  In  re  CHARLES  CLIFTON. 

[196  Pac.  670.] 

AtTOBNET— DlSBABlC£NT — ^VIOLATION    OF    Law — ^VIOLATION    OF    OaTS — 

Violation   of  Duty — Unpatriotic  Conduct. 

Acts  committed  and  opinions  expressed  by  an  attorney  of  this 
court,  during  the  war,  which  were  not  in  accord  with  the  stand- 
ard of  patriotism  set  hj  the  Bar  Association  and  obeerred 
by  the  average  citizen  and  member  of  the  profession,  but  which 
nevertheless  did  not  amount  to  treason,  nor  to  a  violation  of  the 
espionage  law  then  in  force,  or  of  any  federal  or  state  statute, 
nor  to  a  violation  of  the  oath  and  duties  of  an  attorney,  as  pre- 
scribed by  the  statutes  and  the  decisions  and  rules  of  this  court, 
do  not  constitute  legal  ground  for  disbarment  or  suspension. 

Original  proceedings  for  disbarment.    Petition  denied. 

Prank  Martin,  Raymond  L.  Givens,  Elbert  S.  Delana, 
Dana  B.  Brinck,  Karl  Paine  and  J.  T.  Pence,  for  Peti- 
tioners. 

''Although  it  is  well  settled  that  the  legislature  may 
provide  that  certain  acts  or  conduct  shall  require  a  disbar- 
ment,   the    accepted    doctrine    is   that    statutes    and    rules 

Authorities  discussing  the  question  of  disloyal  actlB  or  political 
opinions  as  grcund  for  disbarment  of  attorney  axe  collated  in  a  note 
in  8  A.  L.  B.  1262. 


Digitized  by 


Google 


April,  1921.]  In  re  Clipton.  616 

Argument  for  Respondent. 

merely  regulate  the  power  to  disbar  instead  of  creating  it, 
and  that  sach  statutes  do  not  restrict  the  general  powers  of 
the  court  over  attorneys,  who  are  its  officers,  find  that  they 
may  be  removed  for  other  than  statutory  grounds."  (6 
C.  J.  584.) 

The  legislature,  being  only  co-ordinate  with  the  judiciary, 
cannot  deprive  the  courts  of  their  inherent  power  to  dis- 
pose of  such  cases  as  the  circumstances  require.  {State 
V.  Raynolds,  22  N.  M.  1,  158  Pac.  413;  In  re  Simpson,  9 
N.  D.  379,  83  N.  W.  541;  6  C.  J.  581.) 

The  court  has  such  inherent  power.  (6  C.  J.  580;  People 
V.  Harris,  273  111.  413,  112  N.  B.  978;  Chreste  v.  Common- 
wealth, 171  Ky.  77,  186  S.  W.  919;  In  re  HUton,  48  Utah, 
172,  Ann.  Cas.  1918A,  271,  158  Pac.  691;  People  v.  Irwin, 
60  Colo.  177,  152  Pac.  905;  WemimorU  v.  State,  101  Ark. 
210,  Ann.  Cas.  1913B,  1156,  142  S.  W.  194.) 

The  court  may  exercise  its  power  in  such  regard  in  cases 
of  professional  misconduct  generally;  which  misconduct 
may  consist  **in  fact  ^  ^^7  conduct  which  tends  to  bring 
reproach  upon  the  legal  profession  or  to  alienate  the  favor- 
able opinion  which  the  public  should  entertain  concerning 
it.''     (6  C.  J.  589.) 

In  the  case  at  bar  the  court  may  proceed  both  under  its 
inherent  power  and  under  the  statute  as  well.  The  first 
duty  of  an  attorney  is  *'to  support  the  constitution  and 
laws  of  the  United  States  and  of  this  state"  (sec.  6572, 
C.  S.),  and  this  duty  is  incorporated  in  his  oath;  and  any 
violation  of  his  oath  is  a  statutory  ground  for  disbarment. 
(C.  S.,  sec.  6578,  subd.  2.) 

At  the  time  of  the  Civil  War,  disloyalty  was  recognized 
as  a  ground  for  disbarment.  {Cohen  v.  Wright,  22  Cal. 
293). 

B.  J.  Dockery,  appointed  by  the  Court  to  appear  for 
Bespondent. 

Many  courts  hold  that  common-law  right  of  control  over 
attorneys  cannot  be  abridged  by  legislation.   However^  many 
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courts  of  the  country  hold  to  the  contrary.  (In  re  Collins^ 
147  Cal.  8,  13,  81  Pae.  i'20;  Kane  v.  Haywood,  66  N.  C.  1.) 
The  universal  attitude  of  courts  is  that  an  attorney  will 
not  be  disbarred,  unless  the  charges  against  him  be  of  seri- 
ous nature,  and  even  defined  as  gross,  and  that  such 
charges  must  be  proven  beyond  question.  (In  re  Scknitzer, 
33  Nev.  581,  112  tac.  848,  38  L.  R.  A.,  N.  S.,  941;  In  re 
Lentz,  65  N.  J.  L.  134,  46  Atl.  761,  50  L.  R.  A.  415;  In 
re  Eaton,  4  N.  D.  514,  62  N.  W.  597;  In  re  Snow,  27  Utah, 
265,  75  Pac.  741;  dissenting  opinion  of  Justice  Field  in 
Ex  parte  Wall,  107  U.  S.  265,  318,  2  Sup.  Ct.  569,  27 
L.  ed.  552,  see,  also,  Rose's  U.  S.  Notes;  6  C.  J.  581,  par. 
37;  In  re  Haymond,  121  Cal.  385,  53  Pac.  899.) 

McCarthy,  J.-t-A  petition  asking  for  the  disbarment 
of  the  respondent  was  filed  in  this  court  by  a  committee  of 
the  Ada  County  Bar  Association  and  the  matter  was  re- 
ferred to  Judge  Davis,  of  the  third  district,  as  referee  to 
take  the  testimony,  make  findings  and  report  to  this  court. 
This  court  did  not  pass  upon  the  question  whether  the  peti- 
tion stated  grounds  for  disbarment.  The  material  facts 
found  are  the  following:  Respondent  Clifton  was  a  member 
of  the  bar  of  Ada  county,  Idaho,  and  aware  that  the 
President  of  the  United  States  and  the  state  and  county 
bar  associations  had  called  upon  the  lawyers  to  assist  in 
the  preparation  of  questionnaires  free  of  charge.  In  De- 
cember, 1917,  he  charged  three  registrants  $1.50  each  for 
services  rendered  in  the  preparation  of  questionnaires.  In 
June,  1917,  he  stated  to  two  Red  Cross  solicitors  that  he 
was  opposed  to  the  selective  draft  and  the  war  and  would 
do  nothing  to  aid  in  its  prosecution,  that  he  would  not  sub- 
scribe to  or  aid  any  person  or  any  enterprise  that  had  for 
its  object  the  promotion  of  the  selective  service  draft,  nor 
would  he  aid  or  assist  any  of  the  war  activities  or  enter- 
prises or  subscribe  to  the  Red  Cross  or  any  other  fund  that 
had  to  do  with  the  recognition  of  the  war,  directly  or  indi- 
rectly. About  November  20,  1917,  in  conversation  with 
one  R.  L.  Hale,  he  criticised  the  government  with  refer- 
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ence  to  the  war,  stating  among  other  things  that  the  Im- 
perial German  government  was  justified  in  sinking  the 
''Lusitania/'  that  we  had  no  right  to  draft  men,  that  he 
would  not  assist  the  government  of  the  United  States  in 
any  way,  neither  would  he  buy  Liberty  bonds.  He  re- 
fused to  subscribe  for  Liberty  bonds  or  war  savings  stamps, 
or  contribute  to  the  Red  Cross  or  Y.  M.  C.  A.  or  any  other 
organization  participating  in  the  war  work,  except  that  he 
oflfered  to  donate  $5  toward  paying  the  expenses  of  assist- 
ing registrants  immediately  following  the  publication  in  the 
newspaper  of  the  fact  that  he  had  charged  for  assisting 
registrants. 

C.  S.,  sec.  6578,  subdivisions  1  and  2,  read  as  follows: 

**An  attorney  and  counselor  may  be  removed  or  sus- 
pended by  the  supreme  court  and  by  the  district  courts  for 
either  of  the  following  causes,  arising  after  his  admission 
to  practice: 

**1.  His  conviction  of  a  felony  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction  is 
conclusive  evidence. 

**2.  Wilful  disobedience  or  violation  of  an  order  of  the 
court,  requiring  him  to  do  or  forbear  an  act  connected 
with  or  in  course  of  his  profession,  and  any  violation  of 
the  oath  taken  by  him  or  his  duties  as  such  attorney  and 
counselor.'' 

Referring  first  to  subdivision  1,  the  defendant  has  not 
been  convicted  of  a  felony  or  misdemeanor  involviug  moral 
turpitude.  By  many  authorities  it  is  held  that  commission 
of  a  crime  not  connected  with  his  professional  duties  is  not 
ground  for  disbarring  an  attorney  unless  he  has  been  con- 
victed. (In  re  Btmm,  32  Ida.  676,  at  684,  186  Pac.  927.) 
There  is  authority  to  the  contrary,  holding  that  the  com- 
mission of  the  crime  is  sufficient  and  the  court  has  inher- 
ent power  to  act  even  though  there  has  not  been  a 
conviction.  {Ex  parte  Wally  107  U.  S.  265,  306,  2  Sup.  Ct. 
569,  27  L.  ed.  552,  see,  also,  Rose's  U.  S.  Notes.)  The 
views  in  In  re  Baum,  supra,  are  not  the  established  law  in 
this  state,  because  one  justice  dissented  and  the  justice  who 
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concurred  did  so  only  in  the  conclusion.  We  do  not  find 
it  necessary  to  pass  upon  this  point,  because  whatever  may 
be  their  moral  obliquity,  the  acts  found  by  the  referee  were 
not  a  ^criminal  offense  under  the  existing  statutes  of  the 
United  States  or  this  state  or  the  common  law. 

It  is  not  and  cannot  be  contended  that  the  defendant  was 
guilty  of  treason  as  defined  by  the  federal  constitution 
and  statutes,  nor  that  he  violated  the  espionage  law  then 
in  force.  (U.  S.  Stats.  L.,  vol.  40,  part  1,  p.  217.)  The 
more  drastic  espionage  statute  was  not  passed  until  May, 
1918,  several  months  subsequent  to  the  acts  and  statements 
of  the  respondent  as  found  by  the  referee.  We  have  not 
been  referred  to  any  federal  or  state  statute  which  he  vio- 
lated and  we  know  of  none. 

Referring  to  subdivision  2  of  C.  S.,  sec.  6578,  the  question 
arises:  '*Did  the  defendant  violate  the  oath  or  duties  of 
an  attorney r'    The  oath  is  as  follows: 

''I,  ,  do  solemnly  swear  that  I  am  not  a  disbeliever 

in  or  opposed  to  all  organized  government,  or  a  member  of 
or  affiliated  with  any  organization  entertaining  and  teach- 
ing such  disbelief  in  or  opposition  to  all  organized  govern- 
ment; or  an  advocate  or  a  teacher  of  the  duty,  necessity 
or  propriety  of  the  unlawful  assaulting  or  killing  of  any 
officer  or  officers,  either  of  specific  individuals  or  of  officers 
generally,  of  the  government  of  the  United  States  or  of 
any  other  organized  government,  because  of  his  or  their 
official  character;  that  I  will  support  the  constitution  and 
laws  of  the  United  States  and  of  this  state;  that  I  will 
maintain  the  respect  due  to  courts  of  justice  and  to  judicial 
officers;  that  I  will  be  true  to  the  court  and  to  my  clients; 
that  I  will  abstain  from  all  offensive  personalities,  and  that 
I  will  never  reject  for  any  consideration  personal  to  my- 
self, the  cause  of  the  defenseless  or  oppressed.  So  help  me 
God." 

The  duties  of  an  attorney  are  defined  by  statute  as  fol- 
lows: 

*'C.  S.  6572.  Duties  of  Attorneys.  It  is  the  duty  of  an 
attorney  and  counselor: 
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**1.  To  support  the  constitution  and  laws  of  the  United 
States  and  of  this  state. 

*'2.  To  maintain  the  respect  due  to  the  Courts  of  justice 
and  judicial  officers. 

'*3.  To  counsel  or  maintain  such  actions,  proceedings  or 
defenses  only  as  appear  to  him  legal  or  just,  except  the 
defense  of  a  person  charged  with  a  public  ofifense. 

'*4.  To  employ,  for  the  purpose  of  maintaining  the  causes 
confided  to  him,  such  means  only  as  are  consistent  with 
truth,  and  never  seek  to  mislead  the  judges  by  an  artifice 
or  false  stattement  of  fact  or  law. 

•   **5.  To  maintain  inviolate  the  confidence,   and  at  every 
peril  to  himself,  to  preserve  the  secrets  of  his  client. 

**6.  To  abstain  from  all  offensive  personality,  and  to  ad- 
vance no  fact  prejudicial  to  the  honor  or  reputation  of  a 
party  or  witness,  unless  required  by  the  justice  of  the  cause 
with  which  he  is  charged. 

**7.  Not  to  encourage  either  the  commencement  or  the 
continuance  of  an  action  or  proceeding  from  any  motive  of 
passion  or  interest. 

'*8.  Never  to  reject  for  any  consideration  personal  to 
himself   the   cause   of   the   defenseless   or  the   oppressed." 

The  only  clause  of  the  oath  and  section  of  the  statute 
which  are  claimed  to  be  material  in  this  case  are  those 
which  deal  with  the  duty  of  an  attorney  to  support  the 
constitution  and  laws  of  the  United  States  and  of  this  state. 
We  need  not  concern  ourselves  with  the  question  as  to 
whether  the  court  has  inherent  power  to  require  attorneys 
to  perform  other  duties  than  those  enjoined  by  statute,  be- 
cause, for  the  purposes  of  this  case,  the  provisions  of  sec- 
tion 6572  are  as  broad  as  any  requirements  which  might 
be  prescribed  by  the  court  in  the  exercise  of  inherent 
power.  It  has  been  suggested  that  the  respondent  violated 
his  duty  in  that  he  failed  to  support  the  constitution  and 
laws  of  the  United  States.  It  is  difficult  to  define  just 
what  is  meant  by  the  duty  to  support  the  constitution  and 
laws  of  the  United  States.  We  conclude  it  means  the  duty 
to  obey  the  existing  laws  of  the  land  under  our  constitu- 
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tfonal  form  of  government.  It  was  the  moral  duty  of 
members  of  the  bar  to  assist  the  registrants  free  of  charge. 
The  proclamation  of  the  President  did  not  make  this  a 
legal  duty.  It  simply  called  attention  to  and  made  more 
impressive  the  moral  duty  which  already  existed.  In 
charging  registrants  the  defendant  violated  no  law  of  the 
land  and  no  provision  of  the  constitution,  no  decision  or 
rule  of  this  court.  His  statements  in  regard  to  the  war 
and  the  various  patriotic  enterprises  which  were  being  car- 
ried on  in  aid  of  its  prosecution  did  not  constitute  any 
violation  of  law  existing  at  that  time.  The  highest  form 
of  patriotism  is  not  defined,  and  cannot  be  enforced,  by 
law;  it  has  its  rise  in  the  higher  realm  of  inspiration. 
Measured  by  moral  standards,  the  conduct  of  defendant 
was  reprehensible.  His  refusal  to  perform  the  moral  duties 
which  were  rightfully  expected  of  all  members  of  the  bar 
during  the  war  justifies  criticism  and  condemnation  by  the 
members  of  that  profession  and  by  all  patriotic  citizens. 
In  this  we  join.  Yet  his  absolute  duty  and  our  power 
must  be  measured  not  by  our  conception  of  the  right  de- 
gree of  public  spirit,  but  by  the  law.  We  appreciate  the 
feelings  and  motives  of  the  bar  and  the  committee  who 
have  so  ably  presented  this  matter.  Nevertheless  we  can- 
not exceed  our  legal  powers,  simply  because  we  strongly 
disapprove  of  the  respondent's  conduct.  We  cannot  put 
ourselves  above  the  law,  nor  fail  to  bear  in  mind  that  '*ours 
is  a  government  of  laws  and  not  of  men.'' 

In  In  re  Arctander,  110  Wash.  296,  188  Pac.  380,  the 
supreme  court  of  Washington  disbarred  an  attorney  for 
charging  registrants  for  services  rendered  in  making  out 
their  questionnaires  and  assisting  them  in  the  preparation 
of  affidavits  to  withdraw  their  intention  to  become  citizens, 
in  order  to  escape  military  service.  The  Washington  legis- 
lature had  enacted  into  law  the  code  of  ethics  of  the  Amer- 
ican Bar  Association  as  the  standard  of  ethics  for  members 
of  the  bar  of  that  state.  The  court  held  that  such  acts 
were  a  violation  of  the  legal  duty  of  an  attorney  as  pre- 
scribed by  canon  32  of  that  code.     The  decision  must  rest 
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upon  that  ground.    As  we  have  no  similar  statute  in  this 
state,  the  decision  is  not  in  point. 

In  In  re  Wiltsie,  109  Wash.  261,  186  Pac.  848,  the  same 
court  held  that  an  attorney  should  he  disbarred  for  solicit- 
ing the  business  of  preparing  questionnaires  and  claims  of 
exemption  and  filing  false  claims  of  exemption.  On  the 
latter  ground  the  decision  would  be  upheld  without  any 
statute;  on  the  former  ground  it  can  be  upheld  only  by 
virtue  of  the  Washington  statute  giving  the  canons  of 
ethics  the  force  of  law.  In  this  case  the  court  intimates 
that  merely  charging  fees  for  such  services  would  not  of 
itself  be  ground  for  disbarment. 

In  Cohen  v,  Wriffht,  22  Cal.  293,  the  supreme  court  of 
California  disbarred  an  attorney  who  refused  to  take  the 
oath  of  allegiance.  The  statutes  of  California  required 
attorneys  to  file  aflBdavits  of  allegiance  to  the  government. 
The  attorney  was  disbarred  because  he  refused  to  comply 
with  this  law.  The  ground  of  the  decision  was  thus,  not 
that  he  was  guilty  of  unpatriotic  or  disloyal  conduct  in 
the  abstract  sense,  but  that, he  refused  to  perform  a  duty 
enjoined  upon  him  by  a  valid  statute.  The  decision  is, 
therefore,  not  in  point. 

In  In  re  Margolis  (Pa.  St.),  112  Atl.  478,  the  supreme 
court  of  Pennsylvania  disbarred  the  respondent  on  the 
ground  that  he  incited  others  by  his  addresses  to,  violate 
the  laws  of  the  land,  participated  in  an  attempt  to  ob- 
struct the  draft  act,  and  thus  violated  his  oath  and  duty 
as  an  attorney.    The  court  said,  however: 

**With  beliefs  and  opinions  of  Mr.  Margolis  the  courts 
have   nothing   to   do   unless   his   expressions   thereof   were 
uttered  under  circumstances  and  in  a  manner  calculated  to" 
lead  others  to  violate  and  disregard  existing  laws." 

In  In  re  O'Reilly,  188  App.  Div.  970,  176  N.  Y.  Supp. 
781,  the  appellate  division  of  the  supreme  court  of  N^w 
York  suspended  respondent  from  practice  because,  while 
an  associate  member* of  the  legal  advisory  board  in  the 
administration  of  the  selective  draft  act,  he  charged  a  fee 
for  services  rendered  in  an  attempt  to  secure  the  reclassifi- 
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cation  of  a  person  under  the  selective  draft  law.  The  court 
said  that  the  charge  for  which  he  was  suspended  was 
charging  a  fee  for  work  that  was  in  line  of  his  oflScial 
duties  and  stated  that  the  services  would  have  justified 
some  charge  by  an  ordinary  attorney.  As  the  respondent 
Clifton  was  not  a  member  of  the  legal  advisory  board,  this 
decision  would  seem  not  to  be  in  point. 

There  are  decisions  in  which  it  is  held  that  continued 
existence  of  a  good  moral  character  is  a  condition  to  the 
continuance  of  the  right  to  practice  law  just  as  the  exist- 
ence of  such  character  is  a  condition  precedent  to  admis- 
sion. {People  V.  Smith,  200  111.  442,  93  Am.  St.  206,  66 
N.  E.  27.)  In  such  cases,  however,  it  will  generally  be 
found  that  the  attorney  has  committed  some  act  involving 
professional  dishonesty  in  the  usual  sense  of  the  term. 

There  are  two  recent  decisions  in  which  it  is  intimated 
that  the  court  has  the  power  to  disbar  an  attorney  for  an 
act  which  is  not  unlawful  or  dishonest  per  se,  simply  on 
the  ground  that  it  is  denounced  as  unprofessional  and  im- 
proper by  the  canons  of  ethics  of  a  bar  association.  (In  re 
Schwarz,  175  App.  Div.  335,  161  N.  Y.  Supp.  1079;  People 
V,  Berezniak,  292  111.  305,  127  N.  E.  36.)  In  both  cases 
the  complaint  was  improper  advertising.  Extended  adver- 
tising of  a  commercial  nature  might  be  held  to  come  within 
the  principle  of  our  statute  and  the  common  law  which 
forbids  an  attorney  to  encourage  litigation  from  personal 
motives.  But  it  would  be  going  too  far  to  hold  that  one 
may  be  disbarred  solely  because  he  has  failed  to  live  up 
to  the  ideals  which  the  canons  of  ethics  of  a  bar  associa- 
tion set  for  its  members  as  attorneys  and  citizens.  In 
other  cases  the  courts  do  not  attempt  to  give  standards  of 
ethics  adopted  by  individuals  or  private  organizations  the 
force  of  law.  There  does  not  seem  to  be  any  sound  reason 
to  depart  from  this  general  rule  in  disbarment  cases.  The 
general  tone  of  the  profession  has  been  greatly  improved 
by  the  educational  work  of  the  bar  associations.  But  it 
does  not  seem  in  accordance  with  the  theory  of  our  govern- 
ment to  give  to  a  private  code  of  ethics  the  force  of  public 
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law.  It  is  well  to  bear  in  mind  the  admonition  contained 
in  an  early  Pennsylvania  case:  **To  subject  the  members 
of  the  profession  to  removal  at  the  pleasure  of  the  court 
would  leave  them  too  small  a  share  of  the  independence 
necessary  to  the  duties  they  are  called  to  perform  to  their 
client^  and  to  the  public."  (Case  of  AiLstin,  5  Bawle 
(Pa.),  191,  at  203,  28  Am.  Dec.  657.) 

As  the  acts  committed  and  statements  expressed  by  the 
respondent,  while  not  in  accord  with  the  standard  of  patriot- 
ism set  by  the  bar  association  and  observed  by  the  average 
citizen  and  member  of  the  profession,  nevertheless  did  not 
amount  to  treason,  ^or  to  a  violation  of  the  espionage  law 
then  in  force,  or  of  any  federal  or  state  statute,  nor  to  a 
violation  of  the  oath  and  duties  of  an  attorney,  as  pre- 
scribed by  the  statutes  and  the  existing  decisions  and  rules 
of  this  court,  we  conclude  that  no  legal  cause  for  his  dis- 
barment or  suspension  is  made,  and  it  is  the  judgment  of 
this  court  that  the  petiti6n  be  denied. 

Bice^  C.  J.y  and  Budge,  Dunn  and  Lee,  JJ.,  concur. 


(April  2,  1921.) 

HABBT  WATKINS,  Bespondent,  v.  THE  MOUNTAIN 
HOME  CO-OPEBATIVE  IBBIGATION  COMPANY, 
a  Corporation,  Appellant. 

[197  Pac.  24T.] 

EvmsNox  SuinciiNT  to  Support  Vbbdict — Subi^ssion  of  Pabticulae 
Questions  Optional — How  Questions  Should  be  Framed — Com- 
petent Evidence  on   Value  of  Tress — ^Improper  Remarks  of 

€k)UNSEL. 

M.  Under  the  proyisions  of  C.  S.,  sec,  7170  (B.  S.,  sec.  4824,  as 
amended  hj  Laws  of  1907,  p.  483),  the  verdict  of  a  jury  will  not 
be  set  aside  where  there  Is  substantial  evidence  to  support  such 
verdict 
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2.  Under  the  provisiona  of  C.  S.,  sec.  6861  (B.  C,  sec.  4397), 
in  an  action  for  recovery  of  money  only  or  specific  real  property, 
it  is  optional  with  the  court  to  submit  or  refuse  to  submit  "par- 
ticular  questions   of    fact"    to   the   jury. 

3.  Where  the  court  on  its  own  motion  or  the  motion  of  either 
party  has  submitted  "particular  questions  of  fact"  to  the  jury, 
it  is  not  reversible  error  for  the  court  to  receive  a  general 
verdict  with  such  questions  as  may  have  been  answered,  and  this 
is  in  effect  a  withdrawal  of  the  questions  that  the  jury  has 
failed  to  answer. 

4.  Where  requests  for  the  submission  of  "particular  questions 
of  fact"  are  made,  the  questions  should  be  so  framed  as  to  call 
for  an  answer  as  direct  as  the  nature  of  the  inquiry  will  admit. 

5.  The  "particular  questions"  submitted  in  this  case  and  not 
specifically  answered  by  the  jury,  held  to  have  been  in  effect 
answered  by  the  general  verdict  and  questions  that  were  an- 
swered. 

6.  One  who  has  lived  upon  a  farm  and  grown  an  orchard 
and  shade  trees  is  competent  to  testify  as  to  the  value  of  trees 
that  have  been  injured  or  destroyed  in  that  vicinity. 

7.  Where  *  attention  of  the  court  is  called  to  objectionable 
remarks  of  counsel,  and  it  instructs  the  jury  to  disregard  them, 
such  conduct  of  counsel  will  not  ordinarily  be  grounds  for  a  re- 
versal of  the  judgment. 

8.  The  measure  of  damages  for  the  destruction  of  trees  can- 
not be  based  solely  upon  the  cost  of  their  production,  to  the 
time  of  such  loss. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Elmore  County.  Hon.  Jas.  E.  Bothwell, 
Judge. 

Action  for  damages  for  failure  to  furnish  water.  Judg- 
ment for  plaintifif.     ConditionaUy  affirmed. 

Sullivan  &  Sullivan  and  W.  C.  Howie,  for  Appellant. 

Where  a  jury  disregards  the  evidence  and  renders  a 
verdict  in  favor  of  a  party  not  entitled  thereto,  the  case 

8.  Liability  of  irrigation  company  for  failure  to  supply  water,  see 
note  in  81  Am.  St.  488. 

On  measure  of  damages  for  breach  of  contract  to  furnish  water  for 
irrigation,  see  notes  in  19  L.  B.  A.,  N.  S.,  938;  31  li.  S.  A^  N.  8^  743. 
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should  be  reversed,  and  where  the  evidence  is  insufficient 
to  support  findings  or  verdict,  then  the  verdict  or  judg- 
ment must  be  reversed.  (Commercial  Bank  v.  Lietudleti, 
5  Ida.  47,  46  Pac.  1020;  Work  Bros.  v.  Kinney,  7  Ida.  460, 
63  Pac.  596 ;  Thomas  v.  Pocatello  P.  &  Irr,  Co,,  7  Ida.  435, 
63  Pac.  595;  Zienke  v.  Northern  Pac,  B.  Co.,  8  Ida.  54, 
66  Pac.  828;  First  Nat,  Bank  v.  Carter,  8  Ida.  391,  69 
Pac.  123;  Idaho  Mercantile  Co.  v.  Kalanquin,  8  Ida.  101, 

66  Pac.  933;  Jensen  v.  Northern  Pac,  By.  Co,,  8  Ida.  599, 
70  Pac.  790;  Wilson  v,  Vogeler,  10  Ida.  599,  79  Pac.  508; 
Sm^ll  V,  Harrington,  10  Ida.  499,  79  Pac.  461;  Wood  v. 
Broderson,  12  Ida.  190,  85  Pac.  490;  Eibler  v.  Smith,  20 
Ida.  590,  119  Pac.  41;  Bippetoe  v.  Feely,  20  Ida.  619,  119 
Pac.  465;  Furey  v.  ToAflor,  22  Ida.  605,  127  Pac.  676; 
McDonnell  v.  Jones,  25  Ida.  551,  138  Pac.  1123;  Constan- 
tine  V,  McDonald,  25  Ida.  342,  137  Pac.  531;  McLean  v. 
Hayden  Creek  Min,  &  Mill  Co,,  25  Ida,  4l6,  138  Pac.  331; 
State  V,  Trego,  25  Ida.  625,  138  Pac.  1124;  Walter  v. 
Dixon,  29  Ida.  26,  157  Pac.  250;  Pollock  v.  Pollock,  71 
N.  Y.  137,  154.)  ^ 

It  is  the  province  of  the  court  to  determine  what  par- 
ticular facts  the  jury  shall  find  specially,  and  neither 
party  has  a  right  to  dictate  the  terms  of  such  questions  or 
to  assign  error  on  the  refusal  of  the  court  to  comply  with 
such  dictation.  (Lufkins  v.  Collins,  2  Ida.  256,  10  Pac. 
300.)  It  was  optional  with  the  court  to  submit,  or  refuse 
to  submit,  particular  questions  of  fact  to  the  jury.  The 
exercise  of  the  power  and  the  extent  of  its  exercise  are  left 
to  the  discretion  of  the  court.  (Olm^tead  v.  Dauphiny,  104 
Cal.  635,  38  Pac.  505;  Thomson  v,  Oregor,  11  Colo.  531, 
19  Pac.  461 ;  Carroll  v.  Chicago,  B.  N.  JR.  Co,,  99  Wis.  399, 

67  Am.  St.  872,  75  N.  W.  176;  Webb  v.  Denver  &  B.  G.  W. 
By.  Co,,  7  Utah,  17,  24  Pac.  616.) 

If  the  court  instructs  the  jury  that  if  they  render  a  gen- 
eral verdict  then  they  are  to  find  on  certain  issues  of  fact 
by  answering  **each  of  the  interrogatories  separately,'' 
submitted  by  the  court,  they  have  no  discretion  whatever 
to  answer  part  of  the  questions  and  refuse  to  answer  others. 

Idaho,  Vol.  83 — iO 
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Having  exercised  their  discretion  and  rendered  a  general 
verdict,  then  it  is  for  the  court  to  say  whether  they  shall 
answer  certain  interrogatories,  and  if  he  thinks  that  the 
case  justifies  interrogatories,  he  can  exercise  his-  discretion 
and  submit  them  to  the  jury  and  the  jury  must  answer 
each  and  all  of  them.  (Clementson  on  Special  Verdicts, 
pp.  7,  52,  110;  Kans^  Pac,  Ry,  Co.  v.  Pecuvey,  34  Kan.  472, 
8  Pac.  780;  Bedford  v.  Spoltams  Si.  By,  Co.,  9  Wash.  55, 
36  Pac.  1085;  Eischen  v.  Chicago,  M.  St.  P.  By.  Co.,  81 
Minn.  59,  83  N.  W.  490;  Bathbun  v.  Parker,  113  Mich. 
594,  72  N.  W.  31;  Atchison,  T.  &  S.  F.  By.  Co.  v.  Shaw, 
56  Kan.  519,  43  Pac.  1129;  Stephens  v.  Gardner  Creamery 
Co.,  9  Kan.  App.  883,  57  Pac.  1058;  Burke  v.  McDonald, 
2  Ida.  679,  686,  33  Pac.  49 ;  Fodey  v.  Northern  Pac.  By.  Co., 
21  Ida.  713,  123  Pac.  836.) 

The  cost  of  planting  and  keeping  up  trees  until  they 
were  three  or  foiir  years  old  is  not  the  proper  measure  of 
damages.  {Hanes  v.  Idaho  Irr.  Co.,  21  Ida.  512,  535,  122 
Pac.  859.) 

Counsel  foj  plaintiff  wilfully  attempted  to  and  did  pre- 
judice the  jury  against  the  defendant  by  referring  to  it 
as  a  ** gigantic  corporation,"  ^n  ** artificial  being,''  that 
was  attempting  to  drive  plaintiff  and  wife  off  their  land. 
(Ooldstone  v.  Bustemeyer,  21  Ida.  703,  123  Pac.  635; 
Cleveland  P.  &  T!.  By.  Co.  v.  Pritschau,  69  Ohio  St  438, 
100  Am.  St.  682,  69  N.  E.  663.) 

E:  M.  Wolfe  and  Daniel  McLaughlin,  for  Bespondent. 

The  jury  made  its  findings  and  the  same  is  finaL  (Boss 
V.  Kerr,  30  Ida.  492,  167  Pac.  654.) 

This  was  an  action  for  the  recovery  of  money  only. 
Neither  the  court  by  instructions  nor  counsel  by  stipula- 
tion could  enforce  the  finding  of  a  special  verdict  by  the 
jury.  (Shaw  Lumber  Co.  v.  Manville,  4  Ida.  369,  39  Pac. 
559;  Meyers  v.  Hart,  3  Colo.  App.  392,  33  Pac.  647.) 

**Insuflicient  answers  to  special  interrogatories  are  not 
ground  for  reversal,  where  the  interrogatories  were  such 
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that  no  answers  whieh  could  have  been  made  would  have 
controlled  the  general  verdict."     (38  Cyc.  1924.) 

The  record  in  this  case  will  afiSrmatively  show  that  the 
judgment  was  right  and  would  have  been  the  same  in  the 
absence  of  the  alleged  unauthorized  remarks  of  counsel. 
{Qoldstone  v.  Rustemeyer,  21  Ida.  703,  708,  123  Pac.  635.) 

LEE,  J. — This  is  an  action  to  recover  damages  alleged 
to  have  been  caused  by  the  failure  of  appellant  to  deliver 
water  during  the  irrigation  season  of  1914,  in  accordance 
with  the  terms  of  its  water  deed,  which  it  executed  to  re- 
spondent. The  complaint  alleges  that  appellant  is  a  cor- 
poration, doing  an  irrigation  business  in  Elmore  county, 
Idaho;  that  in  January,  1913,  respondent  purchased  from 
it  a  perpetual  water  right  for  fifty  acres  of  land;  that  by 
the  terms  of  the  conveyance  appellant  was  required  to 
deliver  two  acre-feet  of  water  for  each  acre  of  land,  during 
the  irrigation  season  of  each  year  thereafter,  this  water  to 
be  measured  within  a  quarter  mile  of  respondent's  prem- 
ises; that  he*  relied  upon  the  warranty  requiring  the  de- 
livery of  the  water,  and  had  growing  on  said  premises 
crops  of  grain,  fruit  and  shade  trees;  that  appellant  had 
failed  and  neglected  to  deliver  to  him  suflScient  water  for 
such  crops  and  trees,  and  by  reason  thereof  he  was  dam- 
aged in  the  sum  of  $4,870.    • 

The  answer  admits  its  corporate  existence  and  the  execu- 
tion of  the  water  deed,  but  denies  most  of  the  other  mate- 
rial allegations  of  the  complaint,  and  sets  up  certain 
aflSrmative  matter  by  way  of  defense.  It  alleges  that  one 
of  its  storage  reservoirs  was  connected  with  its  distributing 
system  by  conduit,  several  thousand  feet  long,  a  part  of 
which  was  a  tunnel  through  a  mountainside;  that  it  exer- 
cised every  precaution  to  keep  said  conduit  in  repair,  but 
that  on  the  4th  of  July,  1914,  a  severe  cloudburst  occurred 
over  a  portion  of  the  same,  and  the  great  amount  of  water 
caused  the  earth  and  rock  over  a  portion  of  the  tunnel  to 
clog  the  same,  so  that  it  was  impossible  to  get  water  through 
until  the   14th  of  August;   that  said  cloudburst  and  the 
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great  quantity  of  water  therefrom  was  unprecedented,  and 
the  breaking  of  said  tunnel  was  an  unusual  accident,  over 
which  the  appellant  had  no  control  or  means  of  protectr- 
ing  itself;  and  that  by  the  terms  of  its  deed  of  conveyance 
it  was  exempt  from  liability  for  damages  caused  through 
accident,  drouth,  scarcity  of  water,  or  from  any  cause 
beyond  its  control. 

The  case  was  tried  to  the  court  sitting  with  a  jury,  and 
upon  appellant's  motion  the  court  submitted  with  a  general 
form  of  verdict  twenty  interrogatories  pertaining  to  the 
issue  raised  by  the  pleadings.  The  jury  returned  a  gen- 
eral verdict  for  respondent  in  the  sum  of  $1,807.25,  and 
answered  eleven  of  the  special  interrogatories,  failing  to 
answer  the  remaining  ones. 

Appellant  relies  upon  six  assignments  of  error;  the  first, 
that  the  evidence  is  not  sufficient  to  support  certain  spe- 
cial findings  or  the  verdict  or  judgment  entered  thereon, 
particularly  specifying  wherein  the  evidence  is  insufficient; 
the  second  is  predicated  upon  the  refusal  of  the  court  to  . 
require  the  jury  to  answer  all  of  the  special  interrogatories; 
the  third,  fourth  and  fifth  are  based  upon  alleged  errors 
in  the  admission  or  refusal  of  the  court  to  strike  certain 
evidence,  and  in  permitting  resptmdent's  counsel  to  make 
prejudicial  remarks;  the  sixth  is  a  general  assignment 
based  upon  the  court's  entering  judgment  upon  the  ver- 
dict of  the  jury. 

Appellant's  counsel  in  their  brief  and  also  in  their  oral 
argument  have  very  earnestly  urged  the  insufficiency  of  the 
evidence  to  support  the  verdict,  and  point  out  many  par- 
ticulars wherein  they  claim  it  is  insufficient,  and  we  have 
endeavored  to  examine  the  same  with  care.  "While  much 
of  respondent's  testimony  is  based  upon  his  estimates  of 
the  acreage  he  claims  to  have  had  in  various  crops  that 
were  entirely  lost,  or  were  injured  by  reason  of  alleged 
failure  to  deliver  water,  instead  of  being  based  upon  actual 
surveys  of  such  acreage,  yet  we  cannot  say,  considering 
the   entire   record,  that  respondent's  evidence  was  so  un- 


Digitized  by 


Google 


Apr. '21.]    Watkins  v.  Mounta.in  Home  Co-op.  Irb.  Co.    629 


Opinion  of  the  Court — Lee,  J. 


satisfactory  or  insufficient  as  to  warrant  this  court  holding 
as  a  matter  of  law  that  it  amounts  to  failure  of  proof. 

Laws  of  1907,  p.  484,  amended  R.  S.,  sec:  4824,  now 
C.  S.,  sec.  7170,  by  adding  the  following:  ''Provided,  that 
whenever  there  is  substantial  evidence  to  support  a  verdict 
the  same  shall  not  be  set  aside." 

This  court,  speaking  through  Justice  Sullivan,  in  Rose- 
borough  V.  Whittington,  15  Ida.  100,  96  Pac.  437,  in  first 
construing  the  effect  of  this  amendment,  said  that  **  where 
there  ia  substantial  evidence  to  support  the  verdict,  the 
same  will  not  be  set  aside  upon  appeal." 

Again,  in  Hercvlith  Co.,  Ltd.,  v,  Oustafson,  22  Ida.  537, 
126  Pac.  1050,  the  court,  speaking  through  the  same  jus- 
tice, says:  ** Under  the  provisions  of  R.  C,  sec.  4824  (C.  S., 
sec.  7170),  where  there  is  substantial  evidence  in  support 
of  a  verdict,  it  mtist  not  be  set  aside." 

No  other  provision  of  the  statute  has  been  more  fre- 
quently referred  to  by  this  court  than  this  one,  and  the 
construction  first  given  to  it  by  this  eminent  jurist  is  sup- 
ported by  an  unbroken  line  of  authority,  holding  that  where 
there  is  a  substantial  conflict  in  the  evidence,  this  court 
will  not  disturb  the  verdict  of  a  jury. 

We  do  not  understand  that  appellant's  counsel  contends 
that  there  is  no  conflict  in  the  evidence,  but  rather  that  by 
reason  of  much  of  the  testimony  on  behalf  of  respondent 
being  based  upon  estimates  of  the  acreage  in  growing  crops' 
and  other  matters  pertaining  to  the  questions  at  issue,  that 
such  testimony  was  of  such  uncertain  character  that  it 
ought  not  to  be  given  any  weight  as  against  the  testimony 
of  engineers  and  surveyors,  who  base  their  testimony  upon 
actual'  surveys  made  by  them.  It  may  well  be  that  testi- 
mony based  upon  actual  surveys  made  by  competent  engi- 
neers as  to  ^acreage  or  the  amount  of  water  furnished,  or 
as  to  many  other  physical  facts  of  this  same  general  char- 
acter, is  worthy  of  greater  credence  than  that  based  upon 
estimates  of  persons  accustomed  to  farming  irrigated  lands, 
but  after  evidence  of  this  kind  has  been  received  in  sup- 
port of  the  issues  presented  by  the   pleadings,   and  sub- 
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mitted  to  the  jury  under  proper  instructions,  this  court 
cannot  say  as  a  matter  of  law  that  the  verdict  is  without 
any  substantial  support.  If  this  class  of  evidence  is  not 
to  be  given  any  weight,  it  should  be  excluded^as  incompe- 
tent, and  not  allowed  to  go  to  the  jury;  but  the  authorities 
quite  generally  hold  that  it  is  competent,  and  that  the 
weight  to  be  given  to  it  is  a' question  for  the  jury. 

Respondent  was  examined  and  cross-examined  at  great 
length  with  regard  to  the  acreage  he  had  in  growing  crops, 
the  loss  he  had  sustained  on  account  of  the  failure  of  appel- 
lant to  deliver  water  for  such  crops  and  his  trees,  and  his 
testimony  as  to  the  extent  of  the  injury  by  reason  of  in- 
sufficient water  was  corroborated  by  his  wife  and  a  num- 
ber of  other  witnesses  who  were  frequently  upon  the 
premises  during  the  irrigating  season  of  1914.  Upon  the 
entire  record,  we  cannot  say  that  there  was  not  a  substan- 
tial conflict  in  the  evidence,  nor  does  the  verdict  appear  to 
be  the  result  of  passion  or  prejudice  on  the  part  of  the 
jury.  The  amount  which  the  jury  allowed  the  respondent 
was  slightly  in  excess  of  one-third  of  what  he  was  claiming, 
and  less  than  the  value  fixed  by  a  number  of  the  witnesses. 

In  addition  to  the  foregoing  cases  construing  this  amend- 
ment to  C.  S.,  sec.  7170,  we  refer  to  the  following  cases,  which 
make  particular  reference  to  this  section  of  the  statute: 
Valley  Lumber  Co.  v.  McOUvery,  16  Ida.  338,  101  Pac.  94; 
Just  V,  Idaho  Canal  &  Improvement  Co,,  Ltd,,  16  Ida.  639, 
133  Am.  St.  140,  102  Pac.  381 ;  Lamb  v.  Licey,  16  Ida.  664, 
102  Pac.  378;  Leggett  v,  Evans,  16  Ida.  760,  102  Pac.  486; 
Fleenor  v,  Oregon  Short  Line  R,  R,  Co,,  16  Ida.  781,  102 
Pac.  897;  Eaves  v.  Sheppard,  17  Ida.  268,  134  Am.  St. 
256,  105  Pac.  407. 

In  Herculith  Co.,  Ltd.,  v.  Oustafson,  supra,  Justice  Sulli- 
van uses  the  following  language:  ** After  careful  examina- 
tion of  the  evidence,  we  are  satisfied  that  there  is 
substantial  evidence  in  the  record  to  support  the  verdict, 
and  we  are  admonished  by  the  provisions  of  R.  C,  sec. 
4824  (C.  S.,  sec.  7170),  that  in  such  cases  the  verdict 
should  not  be  set  aside." 
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In  view  of  this  unbroken  line  of  authority,  it  should  now 
be  regarded  as  the  settled  rule  of  this  court  that  wherever 
there  is  substantial  evidence  to  support  a  verdict,  it  will 
not  be  disturbed  by  this  court. 

Appellant's  second  assignment  is  based  upon  the  action 
of  the  court  in  not  requiring  the  jury  **to  find  upon  par- 
ticular questions  of  fact,"  numbered  17,  18,  19  and  20. 

C.  S.,  sec.  6861,  reads: 

"In  an  action  for  the  recovery  of  money  only,  or  spe- 
cific real  property,  the  jury,  in  their  discretion,  may  render 
a  general  or  special  verdict.  In  all  other  cases  the  court 
may  direct  the  jury  to  find  a  special  verdict  in  writing 
upon  any  or  all  of  the  issues,  and  in  all  case^  may  instruct 
them,  if  they  render  a  general  verdict,  to  find  upon  par- 
ticular questions  of  fact,  to  b^  stated  in  writing,  and  may 
direct  a  written  finding  thereon. 

"The  special  verdict  or  finding  must  be  filed  with  tiie 
clerk  and  entered  upon  the  minutes.  Where  a  special  find- 
ing of  fact  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  must  give  judg- 
ment accordingly." 

This  section  of  our  statute  is  common  to  many  of  the 
states,  and  has  been  frequently  construed.  It  is  the  statu- 
tory expression  of  a  power  that  has  been  exercised  for 
ages  under  the  common-law  practice.  (Paiterson  v.  Umted 
States,  2  Wheat.  (U.  S.)  225,  4  L.  ed.  224,  see,  also,  Rose's 
U.  S.  Notes;  Tourtetotte  v.  Brown,  1  Colo.  App.  408,  29  Pac. 
131.) 

The  decisions  of  other  states  are  not  in  entire  harmony. 
Much  of  this  seeming  confiict  may  be  accounted  for  by  the 
fact  that  the  courts  have  not  distinguished  between  the 
terms  "special  verdict"  and  "finding  upon  particular  ques- 
tions of  fact,"  and  also  by  reason  of  some  of  the  stat(utes 
making  the  submission  discretionary  with  the  court,  and 
others  requiring  the  court  to  submit  "special  verdicts"  and 
"particular  questions  of  fact"  upon  request  of  a  party  to 
the  action. 
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In  this  case  the  request  was  made  by  appellant  that  the 
court  submit  twenty  special  interrogatories.  This  was  done, 
under  an  instruction  by  the  court  that  the  jury  should 
answer  the  interrogatories  if  they  returned  a  general  ver- 
dict for  the  respondent.  Upon  returning  such  general  ver- 
dict, appellant's  counsel  moved  the  court  to  require  the 
jury  to  answer  all  of  the  special  interrogatories  submitted, 
which  the  court  declined  to  do,  stating  that  he  doubted 
his  authority  to  require  the  jury  to  do  so;  the  jury  was 
accordingly  discharged,  after  having  answered  eleven  of 
the  twenty  special  interrogatories  submitted,  and  return- 
ing the  same  with  its  general  verdict  in  favor  of  the  re- 
spondent. 

In  Burke  v.  McDonald,  2  Ida.  679,  33  Pac.  49,  the  court 
says:  **Sec.  4397,  R.  S.  (C.  S.,  sec.  6861),  leaves  it  optional 
with  the  jury  in  certain  designated  cases  to  find  a  general 
or  special  verdict.  Where  the  issues  are  numerous  and 
their  nature  such  as  is  likely  to  confuse  a  jury,  the  court 
should  insist  on  a  special  verdict,  and  should  formulate  the 
issues  into  separate  and  distinct  issues,  in  logical  and  con- 
cise questions,  and  if  it  is  not  done  the  appellate  court  is 
warranted  in  holding  it  cause  for  reversal.*'  This  was  an 
paction  on  an  adverse  claim,  however,  and  clearly  comes 
within  the  provision  of  the  statute  giving  the  court  author- 
ity to  direct  the  jury  to  find  a  special  verdict  in  writing 
upon  all  or  any  issues  involved. 

In  Shaw  v.  Manville,  4  Ida.  369,  39  Pac.  559,  tliis  court 
says:  *\The  objection  of  appellant  that  the  verdict  of  the 
jury  was  general  and  not  special,  as  stipulated  by  the 
parties,  is  not  tenable.  The  statute  (B.  S.,  sec.  4397; 
C.  S.,  sec.  6861)  provides  *in  an  action  for  the  recovery  of 
money  or  specific  real  property,  the  jury  in  their  discretion 
may  render  a  general-  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict, 
etc'  This  was  an  action  for  the  recovery  of  money  only. 
Neither  the  court  by  instruction  nor  counsel  by  stipulation 
could  enforce  the  finding  of  a  special  verdict  by  the  jury." 
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In  Fodey  v.  Northern  Pac.  B.  B.  Co.,  21  Ida.  713,  123 
Pac.  835,  which  was  a  personal  injury  action,  the  trial 
court  refused  to  submit  to  the  jury  special  interrogatories 
requested  by  the  defendant  railroad  company,  and  which 
refusal  was  assigned  as  error.  The  court,  after  citing 
Shaw  V.  Manville,  supra,  said  that  this  section  of  the  stat- 
ute seems  to  vest  in  the  jury  the  discretion  of  returning 
either  a  general  or  special  verdict  in  actions  for  the  re- 
covery of  money  only,  and  this  case  is  an  action  to  recover 
damages  in  money.  The 'court  further  renfarked  that  the 
special  questions  requested  were  all  covered  by  several 
questions  given  to  the  jury,  and  likewise  covered  by  the 
instructions  of  the  court  to  the  jury,  and  that  appellant 
could  not  have  been  prejudiced  by  reason  of  the  trial  court 
not  submitting  such  questions  to  the  jury  by  special  inter- 
rogatories. 

In  Norman  v.  Bose  Lake  Lumber  Co.,  22  Ida.  711,  Ann. 
Cas.  1913B,  673,  128  Pac.  85,  which  was  an  action  for 
money  only,  this  court,  speaking  through  Justice  Sullivan, 
said:  ** Under  the  provisions  of  sec.  4397,  R.  C.  (C.  S.,  sec. 
6861),  in  an  action  for  the  recovery  of  money  only,  or  spe- 
cific real  property,  the  jury  in  their  discretion  may  render 
a  general  or  special  verdict;  and  in  all  cases  the  court  may 
direct  the  jury  to  find  a  special  verdict  in  writing  upon  all 
or  any  of  the  issues,  and  under  the  statute  it  is  in  the 
discretion  of  the  jury  whether  they  render  a  general  or 
special  verdict.  Of  course,  if  the  court  directed  the  jury 
in  such  a  case  to  bring  in  special  findings,  the  jury  would 

no  doubt  do  so In  the  case  at  bar,  it  would  have 

been  perfectly  proper  for  the  court  to  submit  some  inter- 
rogatories to  the  jury,  but  we  do  not  think  it  was  reversible 
error  for  the  court  to  refuse  to  do  so." 

It  will  be  observed  that  none  of  these  cases  present  the 
precise  question  here  involved,  that  is,  failure  or  refusal 
of  the  jury  after  having  been  instructed  to  do  so,  to  answer 
the  special  questions  submitted  to  them  by  the  trial  court. 

The  ** particular  questions  of  fact"  answered  by  the  jury 
cover  all  of  the  main  issues  presented  by  the  pleadings,  as 
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to  the  acreage,  value  of  the  various  kinds  of  crops  and  trees 
claimed  to  have  been  injured  or  destroyed  for  lack  of 
proper  delivery  of  water,  and  also  as  to  what  would  have 
been  the  total  yield  of  each,  of  said  crops  in  case  the  two 
acre-feet  had  been  supplied  to  such  crops,  and  the  value  of 
such  crops  in  the  fall  of  that  year  in  the  vicinity  of 
Mountain  Home,  and  the  expense  of  irrigating,  caring  for, 
harvesting  and  marketing  such  crops.  The  answers  re- 
turned by  the  jury  to  these  ** particular  questions  of  fact" 
are  quite  specific  as  to  each  item  of  loss,  and  total  the 
aggregate  amount  of  damages  found  by  the  general  verdict. 
These  answers,  together  with  the  general  verdict,  fully  and 
fairly  cover  questions  17,  18,  19  and  20  as  well  as  could  be 
done  under  the  evidence,  which  tends  to  show  that  the 
failure  of  appellant  to  furnish  respondent  with  the  water 
that  he  was  entitled  to  receive  began  early  in  the  season, 
and  was  continuous  thereafter.  The  jury  might  have  found 
that  the  greater  part  of  the  injury  occurred  before  the 
flume  was  obstructed  by  the  cloudburst  on  July  4:th,  which 
prevented  further  delivery  until'  August  14th.  It  is  a 
matter  of  common  knowledge  in  this  section  that  grain 
crops  6f  this  character,  and  growing  trees,  require  frequent 
watering  prior  to  the  4th  of  July,  and'  if  not  sujficiently 
watered  before  that  time  the  result  is  a  partial  or  total 
failure.  This  was  the  purpose  of  questions  17,  18  and  19, 
and  the  trial  court  evidently  took  the  view  that  these 
questions  could  not  be  more  specifically  answered  than  by 
the  general  verdict  and  answers  given.  The  twentieth  in- 
terrogatory sought  to  require  the  jury  to  answer  specifically 
in  case  they  found  there  was  a  shortage  of  water,  whether 
or  not  it  was  due  to  the  negligence  of  the  appellant.  The 
jury  could  not  return  a  general  verdict  for  respondent, 
unless  it  found  that  the  damage  was  caused  by  appellant's 
negligence,  without  violating  the  court's  instruction. 

The  court  had  instructed  the  jury  that  if  it  found  the 
injuries  sustained  by  respondent,  if  any,  were  caused  in 
part  by  frost  in  early  June,  as  well  as  by  appellant's 
failure  to  furnish  water,  they  should  not  find  against  ap- 
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pellant  for  the  total  damage  sustained,  and  also  instructed 
that  if  the  jury  found  that  the  cave  in  the  tunnel  was  an 
accident  beyond  the  control  of  appellant,  which  prevented 
the  delivery  of  water  to  mature  respondent's  crops  and 
trees,  that  it  could  not  find  for  respondent  for  any  dam- 
age which  occurred  to  such  crops  and  trees  after  tiiis  acci- 
dent occurred.  The  instructions  were  as  favorable  to  ap- 
pellant as  the  facts  in  the  case  would  warrant. 

It  is  not  every  request  for  particular  findings  of  fact 
which  should  be  submitted  to  the  jury.  The  form  of  the 
questions  should  be  such  as  to  make  the  duty  of  the  jury 
as  easy  and  simple  as  possible.  They  should  generally  be 
drawn  so  as  to  admit  of  an  answer  by  yes  or  no,  and  where 
the  information  desired,  cannot  be  so  elucidated,  the  ques- 
tions should  be  so  framed  as  to  require  an  answer  as  direct 
as  the  nature  of  the  inquiry  will  permit.  {Fodey  v.  Norfh- 
em  Pac.  R,  R,  -Co.,  supra;  Redfard  v.  Spokane  St.  Ry.  Co,, 
9  Wash.  55,  36  Pac.  1085.) 

.  It  is  only  fair  and  pertinent  questions  that  can  be  truth- 
fully answered  under  the  testimony,  that  a  party  can  insist 
on  having  answered  as  of  right.  {Atchison  T.  cfe  8.  F.  R,  R. 
Co.  V.  Shaw,  56  Kan.  519,  43  Pac.  1129.) 

If  the  questions  are  immaterial,  or  are  fairly  embraced 
within  those  already  answered,  or  within  the  general  ver- 
dict of  the  jury,  the  omission  to  answer  them  does  not 
affect  the  right  to  judgment  of  a  party  in  whose  favor  a 
general  verdict  is  rendered.  (Dyer  v.  Taylor,  50  Ark.  314, 
7  S.  W.  258 ;  Jvhnson  v.  Continental  Ins.  Co.,  39  Mich.  33 ; 
McClary  v.  Stull,  4A  Neb.  175,  62  N.  W.  501.) 

If  the  questions  have  become  immaterial  by  reason  of  the 
answers  of  preceding  questions,  they  need  not  be  answered. 
{City  of  Wyandotte  v.  Oibson,  25  Kan.  236.) 

The  failure  to  compel  an  answer  to  questions  which  the 
jury  have  ignored  is  equivalent  to  withdrawal  of  the  ques- 
tions, and  the  effect  is  the  same  as  though  the  court  had 
refused  to  submit  them  in  the  first  instance.  {City  of 
Wyandotte  v.  Oibson,  supra;  Robinson  v.  Palatine  Ins.  Co., 
11  N.  M.  162,  66  Pac.  535.) 
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In  an  action  for  the  recovery  of  money  only  or  specific 
real  property,  the  submission  of  **  particular  questions  of 
fact"  to  a  jury  to  be  answered  by  them  in  addition  to  a 
general  verdict,  is  a  matter  within  the  discretion  of  the 
court,  under  our  code.  Neither  party  can  require  it  as  a 
matter  of  right.  That  submission  being  discretionary,  they 
can  be  withdrawn  by  the  court  at  any  time  before  the  spe- 
cial findings  are  given,  and  such  withdrawal  furnishes  no 
ground  for  exception.  Where  the  jury  finds  a  general  ver- 
dict in  favor  of  the  plaintiff,  failing  to  agree  upoli  any  of 
the  special  questions  submitted  to  them,  a  general  verdict 
is  properly  received.  {Nomum  v.  Base  Lake  Lumber  Co,, 
supra;  Florence  Machinery  Co.  v.  Daggett,  135  Mass.  582; 
National  Refining  Co.  v.  MUler,  1  S.  D.  548,  47  N.  W.  962; 
Smft  V.  Mvlkey,  14  Or.  59,  12  Pac.  76 ;  Cleveland,  C.  C.  & 
8t,  L.  Ry.  Co.  V.  Doerr,  41  111.  App.  530;  City  of  Wyan- 
dotte V.  Gibson,  supra;  Burr  v.  Honeywell,  6  Kan.  App. 
783,  51  Pac.  235 ;  Johnson  v.  Husband,  22  Kan.  277 ;  Robin- 
son V.  Palatine  Ins.  Co.,  supra;  Clementson  on  Special  Ver- 
dicts, p.  105.) 

The  third  specification  is  predicated  upon  the  alleged 
error  of  the  court  in  allowing  the  witness  Braught  to  tea- 
tify  as  to  the  value  of  certain  fruit  and  shade  trees,  alleged 
to  have  been  lost  or  injured  by  reason  of  insufficient  water, 
on  the  ground  that  the  witness  had  not  shown  himself  quali- 
fied. It  appears  that  the  witness  is  a  farmer,  and  had  re- 
sided on  his  farm  in  this  vicinity  for  ten  years,  and  had 
raised  a  similar  orchard  to  that  on  respondent's  place; 
that  his  knowledge  was  based  upon  this  experience  and  also 
that  gained  in  similar  work  upon  his  father's  farm;  that 
his  estimate  of  the  value  of  such  an  orchard  was  based 
upon  the  benefit  that  it  would  be  to  the  average  farm  used 
as  a  home,  and  the  increased  value  of  the  land,  instead 
of  relying  solely  on  the  value  that  such  an  orchard  would 
have  for  raising  fruit  for  commercial  purposes  only.  This 
was  a  small  orchard,  evidently  not  intended  as  a  commer- 
cial enterprise,  but  put  out  with  a  view  of  adding  to  the 
comfort,  convenience  and  enjoyment  of  the  home,  and  its 
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value  -would  not  be  limited  to  the  cash  income  that  such 
an  orchard  might  return  to  the  owner.  We  think  the  wit- 
ness showed  his  competency  to  testify  in  a  case  of  this  kind, 
and  that  it  was  a  matter  for  the  jury  to  determine  what 
weight  should  be  given  to  such  testimony. 

The  fourth  specification  is  based  upon  the  refusal  of  the 
court  to  strike  from  the  record  the  testimony  of  this  wit- 
ness, on  the  ground  that  it  shows  that  his  valuation  is  not 
based  upon  the  proper  measure  of  damages  for  shade  and 
apple  trees,  which  motion  was  denied.  The  measure  of 
damages  for  the  destruction  of  trees  for  want  of  water  is 
what  such  trees  were  worth,  on  the  premises  in  their  grow- 
ing state,  at  the  time  of  their  destruction,  and  in  deter- 
mining that  question  there  may  be  taken  into  consideration 
the  difference  in  value  of  the  land  immediately  before  the 
trees  were  planted  and  the  value  of  the  land  after  the  trees 
were  planted,  which  increase  in  value  results  by  reason  of 
the  value  of  the  trees  in  a  growing  condition.  (Han^s  v. 
Idaho  Irr,  Co.,  21  Ida.  512,  122  Pac.  859;  8  B.  C.  L.,  sec.  46, 
p.  486,  and  cases  cited  under  notes  7,  8  and  9.)  The  wit- 
ness took  this  element  into  consideration  in  fixing  his 
estimate  as  to  the  value  of  the  apple  trees,  but  appears  to 
have  based  his  estimate  of  the  value  of  the  shade  trees 
solely  upon  the  cost  of  planting  and  taking  care  of  them 
to  the  time  of  their  loss.  The  cost  of  raising  trees  is  not 
necessarily  the  correct  measure  of  damages  suffered  for 
their  loss,  and  the  testimony  of  the  witness  as  to  the  value 
of  the  shade  trees  should  have  been  stricken.  In  view  of 
the  jury  having  allowed  $450  for  the  loss  of  these  shade 
trees,  the  entire  number  claimed  to  have  been  lost,  and  the 
remaining  evidence  as  to  their  value  not  being  as  satis- 
factory as  might  be  desired,  we  conclude  that  there  was 
error  in  refusing  to  strike  the  testimony  regarding  the 
value  of  these  shade  trees,  as  we  cannot  say  to  what  ex- 
tent it  may  have  influenced  the  finding  of  the  jury  that 
these  trees  were  worth  $450. 

The  fifth  assignment  is  based  upon  alleged  improper 
remarks  of  counsel  for  respondent,  made  during  the  course 
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of  the  trial,  wherein  it  is  urged  that  respondent's  connsel 
referred  to  appelant  as  a  "gigantic  corporation '*  and 
*' artificial  being,"  which  was  attempting  to  drive  *'this  old 
couple"  out.  We  do  not  approve  of  the  use  of  language 
of  this  kind.  The  trial  judge,  upon  having  his  attention 
called  to  the  remarks,  instructed  the  jury  that  it  was  not 
to  take  into  consideration  the  difference  between  the 
parties,  or  whether  one  of  them  was  a  corporation,  and  in- 
structed counsel  to  be  guided  by  such  instructions.  In  view 
of  the  apparently  painstaking  attention  given  to  the  "par- 
ticular questions  of  fact"  submitted  to  the  jury,  and  having 
in  mind  the  entire  record,  we  are  of  the  opinion  that  the 
minds  of  the  jurymen  could  not  have  been  greatly  influ- 
enced by  the  remarks  of  counsel  complained  of,  and  in  view 
of  the  court's  instruction,  that  they  do  not  amount  to 
prejudicial  error.  Something  must  be  presumed  for  the  in- 
telligence and  fairness  of  the  jurymen,  and  that  they  will 
not  ordinarily  be  influenced  into  rendering  a  verdict  con- 
trary to  the  instructions  of  the  court  and  the  evidence,  by 
every  idle  or  improper  remark  that  may  be  made  during 
the  progress  of  a  trial. 

In  view  of  the  error  of  the  trial  court  in  not  striking 
from  the  record  the  testimony  of  the  witness  Braught,  with 
regard  to  the  value  of  the  shade  trees,  the  value  found  by 
the  jury  in  the  sum  of  $450  should  be  remitted,  and  if 
it  is  so  remitted  within  .thirty  days  from  the  filing  of  the 
remittitury  the  judgment  will  be  affirmed,  otherwise  a  new 
trial  will  be  awarded.    Costs  allowed  to  respondent. 

Biae^  C.  J.,  and  Budge,  McCarthy  and  Dunn,  J  J.,  concur. 
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(April  2,  1921.)' 

J.  S.  HATCHER  and  W.  A.  SNYDER,  Copartners  Doing 
Business  Under  the  Firm  Name  and  Style  of  HATCHER 
&  SNYDER,  AppeUants,  v.  BARLOW  FERGUSON, 
Respondent. 

[198  Pac.  680.] 

Sale  and  Delivbby  of  Personal  Pbopbrtt— -E'scbaego — ^Bbeaoh  of 
contracft — ck)n8tbucti0n  of  "p.  o.  b.  cars." 

1.  Under  the  faets  of  this  ease,  held,  that  deliverj  of  lambs  on 
board  cars  billed  to  Shoshone,  Idaho,  without  cost  to  the  appel- 
lants^ was  a  compliance  with  the  respondent's  contract. 

2.  The  refusal  of  the  railroad  company  to  bill  lambs  to  an 
eastern  market  did  not  justify  appellants'  refusal  to  receive  such 
lambs  when  loaded  on  cars,  even  though  they  could  at  that 
time   be   billed    only    to    Shoshone,    Idaho. 

3.  Heldf  in  this  case  that  respondent's  contract  to  deliver 
lambs  at  Ketchum  **f.  o.  b.  cars"  placed  upon  him  no  obligation 
to  guarantee  their  shipment  to  a  particular  market. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Lincoln  County.  Hon.  James  R.  Bothwell, 
Judge. 

Action  for  damages.  Sppeal  from  judgment  for  defend- 
ant.   Affirmed. 

W.  G.  Bissell  and  Pierce,  Critchlow  &  Barette,  for 
Appellant. 

**If  a  party  by  his  contract  charge  himself  with  an  obli- 
gation possible  to  be  performed,  he  must  make  it  good, 
unless  his  performance  is  rendered  impossible  by  the  act  of 
God,  the  law,  or  the  other  party.  Difficulties,  even  if  un- 
foreseen, and  however  great,  will  not  excuse  him.*' 
{United  States  v.  Oleason,  175  U.  S.  588,  20  Sup.  Ct.  228, 


3.    Delivery  of  goods  to  carrier  for  shipment  f.  o.  b.  as  delivery  to 
purchaser,  see  notes  in  20  AnxL  Oaa.  1036;  Ann.  Cas.  1916A,  1049. 
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44  L.  ed.  284,  sec,  also,  Rose's  U.  S.  Notes;  6  B.  C.  L.  365; 
Malcolmson  v.  Wapoo  Mills,  88  Fed.  680;  Danenhower 
V.  Hayesy  35  App.  D.  C.  65,  33  L.  R.  A.,  N.  S., 
65,  698;  City  of  Covington  v,  Kanawha  Coal  &  C.  Co.,  121 
Ky.  681,  123  Am.  St.  219,  12  Ann.  Cas.  311,  and  note,  89 
S.  W.  1126,  3  L.  R.  A.,  N.  S.,  248.) 

By  virtue  of  the  term  **f.  o.  b.  cars  at  Ketchum,"  de- 
fendant was  obligated  to  load  the  lambs  on  board  cars  sub- 
ject to  such  billing  as  plaintiffs  might  direct  (Hurst  v. 
Altamont  Mfg,  Co,,  73  Kan.  422,  117  Am.  St.  525,  9  Ann. 
Cas.  549,  85  Pac.  551,  6  L.  R.  A.,  N.  S.,  928;  Yogi  v. 
Schienebeck,  122  Wis.  491,  106  Am.  St.  989,  2  Ann.  Cas. 
814,  100  N.  W.  820,  67  L.  R.  A.  756 ;  Hunter  Bros.  Milling 
Co.  V.  Kramer  Bros.,  71  Kan.  468,  80  Pac.  963;  JoJin  O'Brien 
Lumber  Co.  v.  V/ilkinson,  117  Wis.  468,  94  N.  W.  337; 
Culp  V.  Sandoval,  22  N.  M.  71,  159  Pac.  956,  L.  R.  A. 
1917A,  1157;  Sheffield  Furnace  Co.  v.  Hull  Coal  &  Coke 
Co.,  101  Ala.  446,  14  So.  672.) 

Thfe  embargo  being  a  temporary  one,  the  execution  of  the 
contract  by  both  parties  was  not  excused  or  rendered  im- 
possible, but  merely  suspended,  and  either  party  had  the 
right  to  call  upon  the  other  for  substantial  performance 
at  the  earliest  possible  date.  (6  R.  C.  L.  1001;  American 
Mercantile  Exchange  v.  Blunt,  102  Me.  128,  120  Am.  St. 
463,  10  Ann.  Cas.  1022,  and  note,  66  Atl.  212,  10  L.  R.  A., 
N. .  S.,  414 ;  Odlin  v.  Insurance  Co.  of  Pennsylvania,  2 
Wash.  C.  C.  312,  18  Fed.  Cas.  (No.  10,433)  585;  Baylies  v. 
Fettyplace,  7  Mass.  325;  Board  of  Education  v.  Townsend, 
63  Ohio  St.  514,  59  N.  E.  223,  52  L.  R.  A.  868;  School 
District  v.  Howard,  5  Neb.  Unof.  340,  98  N.  W.  666.) 

J.  Q.  Hedrick,  P.  S.  Haddock  and  Barlow  Ferguson,  for 
Respondent. 

The  language  "f.  o.  b'*  or  a  similar  phrase  in  a  contract 
with  reference  to  the  sale  and  shipment  of  goods  prima 
facie  imposes  on  the  purchaser  the  duty  of  furnishing  or 
designating  the  cars  or  other  vehicles  by  which  the  goods 
are  to  be  shipped.     (Baltim^ore  &  L.  B.  Co,  v.  Steel  BaU 
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Supply  Co.,  123  Fed.  655,  59  C.  C.  A.  419 ;  Evanston  Ele- 
vator (&  Qoal  Co,  V,  Castner,  133  Fed.  409 ;  Davis  v.  Alpha 
Portland  Cement  Co.,  134  Fed.  274;  Id.,  142  Fed.  74,  73 
C.  C.  A.  388;  Consolidated  Coal  Co.  v.  Schneider,  163  111. 
393,  45  N.  E.  126;  Consolidated  Coal  Co.  v.  Jones  &  Adams 
Co.,,  120  111.  App.  139;  Kunkle  v.  Mitchell,  56  Pa.  St.  100; 
Hocking  v.  Hamilton,  158  Pa.  St.  107,  27  Atl.  836;  Lozes 
V.  Segura  Sugar  Co.,  52  La.  Ann.  1844,  28  So.  249;  Tre- 
denburg  v.  Baton  Bouge  Sugar  Co.,  52  La.  Ann.  1666,  28 
So.  122;  Dwight  v.  Eckert,  117  Pa.  490,  12  Atl.  32;  35 
Cyc.  197;  Culp  V.  Sandoval,  22  N.  M.  71,  159  Pae.  956, 
L.  B.  A.  1917A,  1157.) 

**F.,  0.  B.'* — An  abbreviation  of  free  on  board,  used  in 
executing  contracts  of  sale  and  indicating  that  delivery  on 
the  vessel  or  conveyance  of  a  carrier  is  to  be  without  ex- 
pense to  the  buyer.     (Century  Dictionary.) 

It  did  not  need'  any  bill  of  lading  to  consummate  the 
transactiopi.  {Congdon  v.  Kendall,  53  Neb.  282,  73  N.  W. 
659.) 

**  Where  a  buyer  of  ewes  refuses  to  accept  a  tender  of 
performance  by  a  seller  and  renounces  the  contract,  he 
could  not  thereafter  claim  that  the  seller  was  bound  to 
keep  the  sheep  for  the  buyer's  benefit  at  the  peril  of  incur- 
ring the  obligation  to  refund  advance  payments  made  by 
the  buyer.''  {Clifton  v.  WiUson,  47  Mont.  305,  132  Pac. 
424.) 

**  Where  a  payment  was  to  be  made  on  delivery,  the  pur- 
chaser in  an  action  for  nondelivery  must  show  that  he  was 
able,  ready,  and  willing  to  pay."  (24  Am.  &  Eng.  Ency. 
1150  and  cases;  35  Cyc.  620.) 

DUNN,  J. — This  action  was  brought  by  the  plaintiff 
against  the  defendant  for  $3,979.40,  alleged  to  be  the  differ- 
ence, on  the  first  day  of  September,  1916,  between  the 
contract  price  of  4,140  lambs  and  the  market  value  thereof 
on  said  date,  and  also  for  the  sum  of  $2,070  theretofore 
paid  defendant  by  plaintiffs  on  the  following  contract: 

IdAho,  Vol.  88—41 
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''SHEEP  BILL  OP  SALE. 

''June  17th,  1916. 

"This  is  to  certify  that  I  have  this  day  sold  to  Hatcher 
&  Snyder  not  less  than  6400  head  of  unshorn  lambs  out ' 
of  my  flocks,  15  days  notice,  sellers  option  at  the  price 
of  8^  per  pound  to  be  delivered  F.  0.  B.  cars  at  Ketchum 
between  the  1st  day  of  August,  1916,  and  the  Ist  day  of 
September,  1916.  Said  lambs  to  be  free  of  body  wrinkles, 
from  scab  and  all  other  diseases.  I  further  agree  that  I 
will  not  top  my  herds  before  making  delivery  of  this  con- 
tract. At  time  delivery  is  made  the  lambs  to  be  in  good 
merchantable  condition,  to  have  dry  fleeces  and  the  mini- 
muhi  weight  of  any  lamb  on  this  sale  shall  not  be  less  than 
60  pounds  after  the  same  has  been  in  a  dry  corral  without 
feed  and  water  for  at  least  twelve  hours. 

"Received  on  this  bill  of  sale,  as  part  payment,  the  sum 
of  $3200.00  Dollars,  balance  to  be  paid  when  delivery  is 
completed. 

"  old    ewes,    (shell   to    be    thrown    out)    at   

per . 

"  cull  lambs,  (Nothing  under  forty  pounds)  at 

per  . 

"Both  subject  to  conditions  named  in  contract  above. 

"BARLOW   FERGUSON." 

A  similar  action  was  brought  at  the  same  time  by  the 
same  plaintiffs  on  tl^e  same  kind  of  contract  against  J.  W. 
Newman  for  $3,584.10,  which  plaintiffs  alleged  to  be  the 
difference  on  September  1st,  1916,  between  the  contract 
price  of  4,404  lambs  and  the  market  value  thereof  on  said 
date,  and  also  for  the  sum  of  $2,200  theretofore  advanced 
to  defendant  Newman  by  plaintiffs  on  said  lambs. 

The  cases  were  tried  together  before  the  same  jury  and 
separate  verdicts  returned  in  favor  of  the  defendants. 
Judgment  was  entered  thereon  and  the  plaintiffs  have  ap- 
pealed. 

The  appellants  have  specified  twenty-five  errors,  the  first 
and  second  of  which  are  that  the  verdict  is  not  sustained 
by  sufficient  evidence  or  any  evidence,  and  that  the  verdict 
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and  judgment  are  contrary  to  the  law.  All  the  others  are 
based  upon  the  giving  or  refusing  of  certain  instructions 
by  the  court.  It  will  not  be  necessary  to  examine  these 
alleged  errors  singly,  for  the  issue  to  be  determined  by  this 
court  is  conceded  by  counsel  on  both  sides  to  be  liibited  to 
the  question  whether  or  not  there  was  delivery  of  the  lambs 
as  provided  for  by  the  contract.  Incidental  to  and  bearing 
upon  the  question  of  delivery  is  the  construction  of  the  ex- 
pression, **f.  0.  b.  cars,"  as  used  in  the  contract,  and  also 
the  question  whether  the  respondent  had  a  right  under  the 
contract  to  demand  payment  in  cash,  as  he  is  alleged  by  the 
appellants  to  have  done. 

The  sole  question  to  be  determined  by  the  jury  in  this 
case  was  whether  the  respondent  had  complied  with  his 
contract  in  delivering  to  the  appellants  at  Ketchum,  Idaho, 
f.  0.  b.  cars  on  August  31,  1916,  the  remaining  4140  head 
of  lambs  covered  by  the  contract  set  up  in  the  complaint. 

As  to  the  meaning  of  the  expression  **f.  o.  b.  cars,"  the 
court  instructed  the  jury  as  follows:  **The  court  instructs 
the  jury  that  the  abbreviation  f.  o.  b.  as  used  in  the  con- 
tract dated  June  17,  1916,  and  read  to  you  in  evidence  in 
this  case  means  'free  on  board'  and  indicates  that  the 
property  purchased  shall  be  delivered  on  board  the  cars 
without  expense  to  the  buyer  at  the  point  designated  in  the 
contract." 

Bouvier's  Law  Dictionary  defines  **free  on  board"  as: 
**A  phrase  applied  to  the  sale  of  goods  which  denotes  that 
the  seller  has  contracted  for  their  delivery  on  the  vessel, 
car,  etc.,  without  cost  to  the  buyer  for  packing,  portage, 
cartage,  and  the  like." 

The  instruction  given  by  the  court  substantially  con- 
forms to  the  definition  last  above  quoted  and  correctly 
states  the  law  so  far  as  this  contract  is  concerned. 

There  was  little  conflict  in  the  evidence,  and  we  are  of 
the  opinion  that  the  instructions  given  by  the  court  suffi- 
ciently covered  the  case  to  enable  the  jury  to  clearly  under- 
stand the  issue  and  to  decide  it  according  to  the  evidence, 
and  a  careful  examination  of  the  record  convinces  us  that 
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their  conclusion  was  correct.  We  have  examined  the  other 
instructions  given  to  the  jury,  as  well  as  those  requested  by- 
appellants  and  refused,  and  we  are  of  the  opinion  that 
there  was  no  reversible  error  committed  by  the  court  either 
in  the  giving  or  refusing  of  instructions. 

Much  attention  has  been  paid  by  counsel  in  their  briefs 
to  a  discussion  of  the  question  as  to  whose  duty  it  was 
under  this  contract  to  obtain  the  cars  for  the  shipment  of 
the  lambs,  but  we  are  of  the  opinion  that  no  such  question 
arises  in  this  case.  It  appears  that  <jars  for  the  shipment 
of  the  lambs  w^ere  furnished  at  the  request  of  the  respond- 
ent. No  default  in  that  regard  is  charged,  so  it  is  imma- 
terial whose  duty  it  was  to  furnish  them. 

The  respondent  was  at  Ketchum  in  person  when  the 
lambs  were  delivered  there  and  was  present  at  the  loading 
of  the  cars.  The  appellants  were  represented  by  Otto  J. 
Hatcher  and  James  R.  Hatcher,  son  and  nephew  respectively 
of  one  of  the  appellants.  These  agents  were  in  communi- 
cation with  the  appellants  at  Denver,  Colorado,  and 
numerous  telegrams  passed  back  and  forth  between  them 
and  their  principals  on  August  30th  and  31st.  The  only 
difficulty  in  the  way  of  an  amicable  handling  of  the  lambs 
was  the  fact  that  on  August  30th,  when  the  lambs  were 
about  ready  to  be  loaded,  word  came  to  the  railroad  agent 
at  Ketchum  that  owing  to  an  embargo  which  had  that  day 
been  placed  on  shipments  east,  no  livestock  would  be  re- 
ceived by  the  railroad  company  for  shipment  to  any  point 
unless  delivery  at  destination  could  be  made  on  or  before 
noon  September  2d.  This  embargo  was  due  to  a  threat- 
ened strike  of  the  railroad  employees  all  over  the  system. 
The  question  then  arose  between  the  respondent  and  the 
agents  of  the  appellants  whether  the  appellants  would  re- 
ceive the  lambs  that  were  then  about  to  be  loaded  on  the 
cars.  It  was  the  desire  of  the  appellants  that  shipment 
should  be  made  to  some  eastern  market,  probably  Chicago, 
and  both  the  respondent  and  the  appellants'  agents  appear 
to  have  made  every  possible  effort  to  induce  the  railroad 
company  to  accept  shipment  of  the  lambs  to  such  eastern 
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market,  but  without  avail.  The  appellants'  agents  assisted 
in  and  superintended  most  of  the  loading,  apparently  unde- 
cided whether  the  lambs  would  finally  be  accepted  or  not. 
It  appears  from  the  testimony  of  some  witnesses  that  at  one 
time  the '  respondent  was  advised  by  Otto  J.  Hatcher,  who 
was  in  charge  of  the  appellants'  interests,  that  he  would 
accept  the  lambs  notwithstanding  the  embargo,  but  later, 
when  they  were  almost  completely  loaded  on  the  cars,  ac- 
cording to  his  own  testimony  he  announced  to  the  respond- 
ent that  he  would  not  accept  them. 

It  is  undisputed  that  at  Ketchum  there  was  no  supply 
of  feed  to  be  had  by  which  it  would  be  possible  t6  keep  the 
lambs  any  length  of  time,  so  that  when  it  was  determined 
that  they  could  not  be  shipped  to  an  eastern  market,  it 
became  necessary  that  they  should  be  taken  from  Ketchum 
to  some  point  at  which  feed  could  be  had  for  them,  for  at 
that  time  it  was  unknown  either  to  appellants  or  respond- 
ent how  long  the  embargo  would  continue.  In  making 
shipment  from  Ketchum  the  only  place  to  which  the  rail- 
road company  would  bill  the  lambs  was  Shoshone,  Idaho, 
and  in  order  to  get  the  privilege  of  loading  them  on  the 
cars  respondent  was  compelled  to  bill  them  to  that  point. 
We  are  unable  to  see,  however,  how  the  appellants  were 
prejudiced  by  this  contract  made  by  the  respondent  with 
the  railroad  company.  Their  agents  had  apparently  ex- 
erted every  possible  effort  to  have  the  lambs  shipped  to 
some  point  farther  east,  but  without  success.  If  appellants 
had  accepted  the  lambs  they  could  have  done  nothing  with 
them  but  ship  them  to  Shoshone.  Their  inability  to  ship 
beyond  that  point  could  not  by  any  means  have  been  legally 
charged  to  respondent. 

The  aim  of  appellants  in  this  case  has  been  to  show  that 
the  contract  imposed  upon  the  respondent  the  burden  of  bill- 
ing the  lambs  to  an  eastern  market,  and  that  in  the  absence 
of  such  billing,  delivery  according  to  contract  was  not  pos- 
sible, but  we  think  no  such  construction  can  fairly  be  placed 
upon  said  contract.  There  is  in  the  contract  nothing  that 
would  warrant  this  construction,  and  the  evidence  shows 
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no  agreement  outside  of  the  contract  by  which  the  respond- 
ent was  to  become  in  any  sense  responsible  for  the  destinar 
tion  of  the  lambs.  When  he  loaded  them  on  the  cars  at 
Eetchum  without  expense  to  the  buyer  he  discharged  the 
obligation  of  his  contract,  and  the  fact  that  the  buyers 
were  unable  on  account  of  the  embargo  to  ship  farther  than 
Shoshone  was  not  sufficient  reason  for  them  to  refuse  to 
accept  the  lambs  and  pay  for  them. 

The  appellants  also  complain  because  of  the  refusal  of 
the  defendant  to  accept  in  payment  for  said  lambs  a  draft 
on  Hatcher  &  Snyder  at  Denver.  Their  claim  is  that  at 
the  time  of  the  previous  shipment  of  a  part  of  the  lambs 
included  in  the  contract  payment  was  made  by  means  of 
such  a  draft,  and  that  if  respondent  intended  at  this  time 
to  refuse  payment  in  the  same  manner,  it  was  his  duty  to 
^ive  them  timely  notice  in  order  that  cash  might  be  pro- 
vided at  the  remote  point  of  Ketchum.  Under  all  the  cir- 
cumstances surrounding  this  transaction  we  think  the 
appellants  have  no  ground  to  complain  of  this  action  of  the 
respondent.  The  situation  at  the  time  of  the  delivery  of 
these  lambs  at  Ketchum  was  quite  extraordinary,  and  it  is 
not  strange  that  after  the  controversy  arose  over  the  ac- 
ceptance of  the  lambs  the  respondent  should  be  somewhat 
doubtful  as  to  the  propriety  of  delivering  4,000  head  of 
lambs  to  the  appellants  with  nothing  more  certain  in  the 
way  of  payment  than  a  draft  on  appellants.  The  evidence 
shows,  however,  that  the  respondent  did  not  stand  upon  a 
demand  for  cash  alone. 

On  the  evening  of  August  30th,  J.  R.  Hatcher,  one  of 
appellants'  agents,  wired  W.  A.  Snyder,  one  of  the  appel- 
lants, as  follows:  '* Ferguson  requests  that  you  have  bank 
wire  him  that  draft  amounting  to  sixty  thousand  will  be 
honored." 

Instead  of  having  his  bank  wire  Ferguson  that  it  would 
honor  drafts  on  appellants  amounting  to  $60,000,  Snyder 
himself  on  the  same  day  wired  this  reply  to  Ferguson:  "I 
will  pay  all  drafts  drawn  on  me  by  Otto  J.  Hatcher,  and 
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if  fovL  doubt  my  responsibility  kindly  wire  United  States 
National  or  Hamilton  National  Bank  of  this  City/' 

The  request  of  the  defendant  that  he  be  given  the  bank's 
assurance  that  the  draft  on  plaintiffs  for  $60,000  would  be 
honored ,  was  perfectly  reasonable  under  the  circumstances, 
and  it  is  no  reflection  upon  the  financial  responsibility  of 
Mr.  Snyder  to  say  that  the  respondent  in  such  a  situation 
had  a  right  to  reject  Mr.  Snyder's  personal  assurance  that 
he  would  pay  and  to  insist  upon  a  guaranty  from  Mr.  Sny- 
der's bank.  In  the  absence  of  the  guaranty  that  respond- 
ent asked  as  to  the  payment  of  the  draft  on  appellants,  we 
think  he  was  fully  warranted  in  refusing  to  accept  anything 
in  payment  except  cash. 

A  careful  examination  of  the  record  in  this  case  convinces 
us  that  there  was  not  only  sufficient  evidence  to  warrant 
the  verdict  and  judgment,  but  that  a  verdict  and  judgment 
in  favor  of  the  appellants  would  have  been  clearly  against 
the  evidence,  which  abundantly  establishes  the  fact  that  de- 
livery was  made  by  the  respondent  to  the  appellants  ac- 
cording to  the  terms  of  the  contract  set  out  in  the  com- 
plaint, and  that  appellants  refused  to  accept. 

The  appellants  contend  that  it  was  the  duty  of  the  re- 
spondent on  September  2d,  after  the  embargo  had  been 
lifted,  to  deliver  these  lambs  according  to  the  terms  of  the 
contract,  but  the  appellants  had  had  their  opportunity  to 
accept  them;  they  had  defaulted  by  absolutely  refusing  to 
accept  them  when  they  were  tendered,  and  they  have  no 
right  now  to  complain  because  the  respondent,  after  having 
been  compelled  to  take  the  risk  of  holding  them  indefinitely 
during  the  existence  of  the  embargo,  refused  to  deliver 
them  after  the  embargo  was  lifted.  At  the  time  of  the  re- 
fusal of  appellants  to  accept  the  lambs  according  to  the 
terms  of  the  contract  they  knew  that  it  was  easily  possible 
that  before  these  lambs  could  be  shipped  to  market  the 
respondent  might  be  compelled  to  expend  in  their  care  a 
sum  far  in  excess  of  the  amount  of  the  deposit  that  he  held. 
Knowing  these  facts,  appellants  refused  to  perform  their 
part  of  the  contract  and  to  assume  the  burden  of  caring 
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for  the  lambs  during  the  embargo,  a  burden  which  cBearly 
belonged  to  them  and  not  to  the  respondent. 
The  judgment  is  aiBrmed,  with  costs  to  the  respondent. 

Rice,  C.  J.,  and  Budge  and  McCarthy,  JJ.,  concur. 

LEE,  J.,  Dissenting. — I  cannot  concur  in  the  majority 
opinion.  As  stated  therein,  the  material  facts  are  not  in 
controversy,  and  are  substantially  as  follows:  On  June  17, 
1916,  respondent  contracted  to  sell  to  appellants  not  less 
than  6,400  head  of  unshorn  lambs  out  of  his  flocks,  15 
days'  notice,  seller's  option,  at  8^  per  pound,  to  be  de- 
livered f .  0.  b.  cars  at  Hill  City  or  Ketchum,  Idaho,  between 
August  1  and  September  1,  1916,  and  received  an  advance 
payment  on  the  purchase  price  of  $3,250,  balance  to  be  paid 
on  delivery.  On  August  24th  respondent  delivered  to  ap- 
pellants 2,260  head  of  these  lambs  at  Ketchum,  and  having 
notified  appellants  that  he  would  deliver  the  remainder  on 
August  31st,  he  drove  them  to  the  stockyards  at  Ketchum 
for  that   purpose.    Appellants,   by  their  agents,  Otto  and  i 

James  Hatcher,  were  there  to  receive  these  lambs  at  that 
time  and  place.  For  both  shipments  respondent  had  or- 
dered cars  from  the  railroad  company,  he  understanding 
that  the  lambs  had  been  purchased  for  shipment  to  an 
eastern,  market.  However,  when  this  last  shipment  was 
ready  for  delivery  on  August  31st,  the  railroad  company, 
because  of  a  threatened  strike,  refused  to  accept  the  ship- 
ment or  deliver  cars  to  respondent  unless  he  would  sign  an 
agreement  to  unload  the  lambs  at  Shoshone,  the  connecting 
way  station  on  the  main  line,  a  short  distance  from  the 
point  of  loading,  which  agreement  he  signed,  and  without 
which  he  could  not  have  obtained  the  cars.  Respondent 
now  insists  that  this  was  a  delivery  under  the  terms  of  his 
contract,  which  gave  him  the  option  to  deliver  f.  o.  b.  at 
Ketchum  at  any  time  during  the  month  of  August.  That 
is,  respondent  contends,  and  the  majority  opinion  sustains 
such  contention,  that  he  could  under  the  terms  of  this 
agreement  select  the  only  day  in  the  month  in  which  cars 
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could  not  be  obtained  for  a  through  shipment  of  these 
lambs  to  market,  and  that  appellants'  failure  or  refusal  to 
accept  them  under  these  conditions  worked  a  forfeiture  of 
all  of  appellants'  rights  under  the  contract  of  purchase, 
and  gave  to  respondent  the  right  to  retain  the  advance 
payment  made  on  them  in  June  of  $2,070,  and  the  loss  of 
the  advancement  in  price,  amounting  in  all  to  approxi- 
mately $6,000. 

Eespondent,  wl\en  the  contract  was  entered  into  and  also 
when  the  first  shipment  was  made,  had  accepted  cheeks  or 
drafts  drawn  upon  appellants  at  Denver;  but  abo^t  the 
time  that  these  lambs  were  loaded  upon  cars,  he  informed 
the  young  men  representing  the  appellants  that  unless  they 
would  immediately  accept  these  lambs,  with  this  conditional 
bill  of  lading  which  required  they  be  almost  immediately 
unloaded,  and  pay  him  in  cash  or  what  he  regarded  as  its 
equivalent,  he  would  cancel  the  contract  of  purchase,  for- 
feit the  advance  payment  and  keep  the  lambs,  and  that  he 
had  a  lawful  right  to  do  so.  Respondent  was  a  lawyer  of 
many  years'  experience  in  active  practice.  It  should  also 
be  borne  in  mind  that  this  transaction  took  place  at  a  way 
station  in  the  interior,  where  there  were  no  banking  facili- 
ties for  handling  a  transaction  of  this  magnitude,  which, 
together  with  the  Newman  purchase  of  like  nature,  and 
which  respondent  was  transacting,  required  approximately 
$60,000.  Appellalnts,  through  their  agents,  succeeded  in 
getting  this  amount  placed  in  a  bank  at  Hailey,  on  August 
31st.  In  imposing  this  condition,  respondent  may  have 
been  within  the  "terms  of  his  contract  in  demanding  pay- 
ment in  cash  only,  but  it  is  so  out  of  the  ordinary,  in  a 
transaction  of  this  kind,  for  a  seller  who  has  had  previous 
similar  transactions  with  the  buyer,  and  has  accepted  his 
cheek  or  drafts,  to  demand  cash  under  these  conditions, 
that  it  evinces  a  purpose  to  prevent  purchasers  from  carry- 
ing out  their  part  of  the  agreement,  so  that  the  seller  may 
claim  a  forfeiture. 

The  threatened  railroad  strike  did  not  occur,  and  the 
carrier  resumed  shippoient  on  September  2d,  at  which  time 
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appellants  again  endeavored  to  secure  a  delivery  of  these 
lambs,  which  had  been  shipped  to  and  unloaded  at  Grood- 
ing.  Respondent  refused  delivery,  retained  the  advance 
payment  made  in  June,  and  deprived  the  appellants  of  the 
profits  arising  by  reason  of  the  tuivanced  prices  then  pre- 
vailing. 

The  authorities  are  not  in  entire  harmony  as  to  whether 
it  is  the  duty  of  the  buyer  or  seller  to  furnish  cars  under  a 
contract  of  this  kind;  but  this  is  not  material  in  this  case, 
because  in  the  former  shipment  and  in  this  one,  the  seller 
actually  did  apply  for  and  secure  the  cars,  and  all  the 
authorities  hold  that  where  an  agreement  is  not  definite  in 
this  particular,  that  meaning  will  be  given  to  it  by  the 
courts  which  the  parties  themselves  have  given  it.  (Pis- 
trict  of  Columbia  v.  Oallagher,  124  XL  S.  505,  8  Sup.  Ct. 
585,  31  L.  ed.  526,  see,  also,  Rose's  U.  S.  Notes;  Davis  v. 
Alpha  Portland  Cement  Co,,  142  Fed.  74,  73  C.  C.  A.  388 ; 
Vermont  Street  M,  E,  Church  v.  Brose,  104  111.  206,  209; 
Consolidated  Coal  Co.  v,  Schneider,  163  111.  393,  45  N.  E. 
126.) 

Respondent  claims  that  because  these  lambs  were  cut  out 
of  his  herds  and  the  remainder  had  been  turned  back  upon 
the  summer  range,  because  of  the  insufl5ciency  of  feed  for 
these  lambs  at  Ketchum,  he  was  compelled  to  accept  these 
cars  and  agree  to  remove  the  lambs  from  the  cars  at  a 
station  a  few  miles  beyond,  and  insist  on  appellants'  ac- 
ceptance of  the  delivery  upon  the  terms  he  imposed.  This 
appears  to  me  to  be  a  thinly  disguised  camouflage  to  justify 
his  forfeiture  of  the  payments  made  in  June  on  the  pur- 
chase price,  and  the  enhanced  value  of  these  lambs,  which, 
with  his  shipment  and  that  of  his  son-in-law,  Newman^  for 
whom  he  was  also  acting,  amounts  to  approximately 
$12,000.  They  were  fully  equipped  for  caring  for  sheep  on 
the  range,  and  Ketchum  is  near  one  of  the  most  fertile 
irrigated  regions  in  the  state,  so  that  respondent  was  not 
forced  to  this  arbitrary  course  of  action.  The  record  shows 
that  the  appellants  were  engaged  exclusively  in  buying  and 
shipping  f.  0.  b.  cars  for  eastern  markets,  and  were  not 
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equipped  for  handling  stock  of  this  kind,  or  feeding  or 
caring  for  them  except  in  transit  to  the  markets. 

Under  the  facts  disclosed  by  this  record,  the  action  of 
respondent  in  declaring  this  contract  forfeited,  under  all 
the  circumstances,  is  so  contrary  to  my  conception  of  a  fair 
standard  of  business  integrity  that  I  am  unable  to  approve 
of  it,  and  I  do  not  think  that  a  correct  rule  of  law  applied 
to  these  facts  would  permit  him  to  forfeit  this  contract. 
It  seems  to  me  that  it  is  a  reproach  to  the  law,  and  a  re- 
flection upon  the  administration  of  justice,  to  permit  the 
seller  to  thus  confiscate  the  property  of  a  purchaser,  who 
has  been  ready,  willing  and  able  to  meet  all  the  conditions 
of  his  contract  of  purchase,  and  who  is  prevented  from 
doing  so  by  shipping  conditions  imposed  by  fhe  carrier, 
and  which  are  entirely  beyond  his  control.  Neither  party 
to  this  transaction  was  at  fault  for  the  refusal  .of  the  rail- 
road company  to  accept  these  lambs  for  through  shipment, 
and  neither  should  be  permitted  to  take  advantage  of  the 
other  by  reason  of  such  refusal  on  the  part  of  the  railroad 
company. 

The  majority  opinion  is  to  the  effect  that  a  vendor  of 
livestock  purchased  for  shipment  to  the  market  has  com- 
plied with  his  agreement  to  deliver  such  stock  f.  o.  b.  cars 
when  he  delivers  it  upon  cars,  under  an  embargo  of  the 
carrier  that  requires  such  stock  to  be  almost  immediately 
unloaded  and  removed  from  such  cars  at  a  near-by  way  sta- 
tion. The  rule  is  not  applicable  to  the  unusual  conditions 
that  existed  in  this  case.  No  authorities  are  cited  in  its  sup- 
port, and  I  think  that  none  can  be  found. 

**The  phrase  *f.  o.  b.  cars,'  when  used  in  a  contract  be- 
tween a  buyer  and  a  seller  of  commercial  commodities, 
where  the  use  of  a  common  carrier  is  necessary,  means 
that  the  seller  will  secure  the  cars,  load  them,  and  do  what- 
ever may  be  required  to  accomplish  the  shipment  and  con- 
signment of  the  goods  to  the  buyer,  free  of  expense." 
{Hursi  V.  Altamont'Mfg.  Co.,  73  Kan.  422,  117  Am.  St.  525, 
9  Ann.  Cas.  549,  85  Pac.  551,  6  L.  R.  A.,  N.  S.,  928; 
John  O'Brien  Lumber  Co.  v.  Wilkinson,  117  Wis.  468,  94 


Digitized  by 


Google 


652  Hatcher  v.  Febquson.  [33  Idaho, 

Opinion  of  the  Court — Bice,  C.  J.  on  Rehearing. 

N.  W.  337;  Hunter  Bros,  MUlingi  Co,  v.  Kramer  Bros,,  71 
Kan.  468,  80  Pac.  963 ;  Culp  v.  Sandoval,  22  N.  M.  71,  159 
Pac.  956,  L.  R.  A.  1917 A,  1157;  Vogt  v.  Schieneheck,  122 
Wis.  491,  106  Am.  St.  989,  2  Ann.  Cas.  814,  100  N.  W.  820, 
67  L.  R.  A.  756;  2  Words  &  Phrases,  658-660.) 

For  the  foregoing  reasons  and  upon  th^  authoritiee  cited, 
this  judgment  should  be  reversed. 


(June    27,    1921.) 
ON  PETITION  FOB  HEHEARING. 

RICE,  C.  J. — Under  the  contract  in  this  case,  by  which 
it  was  agreed  that  the  lambs  should  be  delivered  f.  o.  b. 
cars  at  Ketchum,  the  carrier  by  which  they  were  to  be 
transported  became  the  agent  of  the  buyer  to  accept  de- 
livery. {Griffin  v.  Edward  Eiler  Lumber  Co.,  122  Miss. 
265,  84  So.  225.)  Jt  may  be  conceded  that  a  reasonable 
construction  of  such  contract  requires  the  property  to  be 
loaded  without  expense  to  the  buyer  upon  cars  suitable  for 
transportation.  The  contract,  however,  did  not  designate 
or  contain  any  intimation  as  to  the  final  destination  of  the 
shipment.  The  most  that  can  be  said  is  that  it  is  reasonable 
to  assume  that  it  was  understood  by  both  parties  that  the 
intention  was  to  ship  to  some  eastern  market.  But  where 
the  contract  provides  for  delivery  f .  o.  b.  cars,  without  any 
further  provision  as  to  transportation  to  a  designated  des- 
tination, the  buyer  and  not  the  seller  fixes  the  destination, 
and  the  buyer  assumes  the  risk  of  refusal  on  the  part  of  the 
carrier  to  bill  the  property  to  the  destination  which  he  desires. 
When  the  seller  enters  into  a  contract  with  the  carrier  for 
shipment  to  a  particular  destination,  he  does  so  at  the  re- 
quest of  the  buyer  and  in  designating  the  destination  acts 
as  the  buyer's  agent.  He  has  done  his  duty  when  he  de- 
mands of  the  carrier  a  shipping  contract  to  the  destination 
requested  by  the  buyer.  If  any  loss  results  from  the  re- 
fusal of  the  carrier  to  make  a  contract  to  deliver  at  the 
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desired  destination,  the  loss  must  be  borne  by  the  buyer 
and  not  by  the  seller. 

So  far  as  a  claim  for  forfeiture  is  concerned,  we  under- 
stand the  law  to  b^  that  the  buyer  cannot  recover  the  price 
paid  but  will  forfeit  his  advance  payments  if  he  wrongfully 
refuses  to  carry  out  the  contract  of  sale,  or  wrongfully  re- 
fuses to  receive  the  goods  when  "tendered.     (35  Cyc.  605.) 

The  petition  for  rehearing  is  denied. 

Budge,  McCarthy  and  Dunn,  JJ.,  concur. 


(AprU  2,  1961.) 

J.  S.  HATCHER  and  W.  A.  SNYDER,  Copartners  Doing 
Business  Under  the  Firm  Name  and  Style  of  HATCHER 
&  SNYDER,  Appellants,  v.  J.  W.  NEWMAN,  Re- 
spondent. 

[198  Pao.  684.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Lincoln  County.  Hon,  James  R.  Bothwell, 
Judge. 

Action  for  damages.  Appeal  from  judgment  for  defend- 
ant.   Affirmed. 

Pierce,  Critchlow  &  Barrette  and  W.  G.  Bissell,  for  Ap- 
pellants. 

Paul  S.  Haddock,  J.  G.  Hedrick  and  Barlow  Ferguson, 
for  Respondent. 

DUNN,  J. — The  questions  involved  in  this  case  are  iden- 
tical with  those  of  the  case  of  J.  S,  Hatcher  dnd  W,  A. 
Snyder,  Copartners  Doing  Business  Under  the  Firm  Name 
and  Style  of  Hatcher  &  Snyder  v.  Barlow  Ferguson,  ante, 
p.  639,  198  Pac.  680. 
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On  the  authority  of  that  case  the  judgment  is  affirmedi 
with  costs  to  the  respondent. 

Bice,  C.  J.,  and  Budge  and  McCarthy,  JJ.,  concur. 

Lee,  J.,  dissents. 

Petition  for  rehearing  denied. 


(April    7,    1921.) 

STATE,   Eespondent,   v.    E.   M.    GOODBICH,    AppeUant. 

[196  Pac.  1043.] 

Cbiminal   Law — Impeachment   of   Witnesses — Judgment. 

1.  Where  it  is  sought  to  impeach  a  wituess  by  showing  that 
his  reputation  for  truth  and  veracity  is  bad,  the  time  toward 
which  the  question  is  directed  is  that  of  the  trial.  Whether 
or  not  the  evidence  offered  is  too  remote  to  be  of  any  probative 
yalue  is  addressed  to  the  discretion  of  the  trial  court. 

2.  When  the  reputation  of  a  witness  for  truth  and  veracitj 
has  been  assailed,  greater  latitude  as  to  time  should  be  allowed 
in  supporting  the  reputation  of  the  witness  in  rebuttal  than  is 
allowed    in    attacking    his    reputation. 

3.  When  it  is  sought  to  show  the  bias  of  a  witness  by 
proof  of  his  declarations,  such  evidence  should  be  considered 
as  impeaching  in  character  and  should  be  governed  aa  to  the 
method    of   its   production   by   C.  8.,   see.    8039. 

4.  A  judgment  in  a  criminal  case  imposing  sentence  of  im- 
prisonment,   and    also    fine    and   costs,   may    further   provide   that 

1.  Admissibility  of  reputation  of  witness  at  former  residence  to 
impeach  his  testimony^  see  note  in  12  Ann.  Cas.  395. 

As  to  whether  the  fact  that  a  witness'  testimony  is  contradicted  by 
opposing  testimony  warrants  the  introduction  of  evidence  of  his 
reputation  for  truth  and  veracity,  see  note  in  12  3a  R.  A.,  N.  &, 
864. 

3.  Necessity  of  laying  foundation  before  discrediting  witness  by 
showing  biaS;  see  note  in  20  Ann.  Gas.  224. 
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in  default  of  payment  of  the  fine  and  costs  the  defendant  shall 
be  confined  in  the  county  jail  at  the  rate  of  one  day  for  each 
two  dollars  of  the  amount  of  the  fine  and  costs  remaining  un- 
paid, 

API^EAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.  Hon.  Charles  P.  McCarthy, 
Judge. 

Conviction  for  selling  and  disposing  of  intoxicating  liquor 
for  beverage  purposes.    Affirmed. 

Perky  &  Brinck  and  C.  H.  Edwards,  for  Appellant. 

Improper  rehabilitating  evidence  was  admitted  after  im- 
peachment of  state's  witness  Simmons,  by  testimony  of 
his  reputation  a^;  residence  abandoned  thrcQ  years  before 
trial.  {Fisher  v.  Conway,  21  Kan.  18,  125,  30  Am.  Rep. 
419;  McGuire  v.  Kenefick,  111  Iowa,  147,  82  N.  W.  485; 
Watkins  v.  State,  82  Ga.  231,  14  Am.  St.  155,  8  S.  E.  875; 
State  V.  Potts,  78  Iowa,  656,  43  N.  W.  534,  5  L.  R.  A.  814; 
S%n  Fire  Office  v.  Ay  erst,  37  Neb.  184,  55  N.  W.  635; 
Suxmson  v.  Andrus,  84  Minn.  168,  87  N.  W.  363,  88  N.  W. 
252;  Lindsey  v.  Bates,  223  Mo.  294,  122  S.  W.  682;  Smith 
V,  Hine,  179  Pa.  St.  203,  36  Atl.  222;  Keator  v.  People, 
32  Mich.  484;  Chance  v.  Indianapolis  etc.  Road  Co.,  32  Ind. 
472;  Toung  v.  Commonwealth,  6  Bush  (Ky.),  312.) 

Improper  impeachment  of  appellant's  witness,  Coffman, 
was  permitted  without  laying  foundation.  {Taylor  v. 
Vnited  States,  89  Fed.  954,  32  C.  C.  A.  449;  State  v. 
Deputy,  3  Penne.  (Del.)  19,  50  Atl.  176;  Gardner  v.  State, 
81  Ga.  144,  7  S.  E.  144;  Singer  Sewing  Mnchine  Co.  v. 
Phipps,  49  Ind.  App.  116,  94  N.  E.  793;  State  v.  Snuill,  26 
Kan.  209;  Horner  v.  Commonwealth,  19  Ky.  Law  Jtep.  710, 
41  S.  W.  561;  Davis  v.  State,  51  Neb.  301,  70  N.  W.  984; 
In  re  Craven's  WM,  169  N.  C.  561,  86  S.  E.  587;  Galveston 
etc.  Ry.  Co.  v.  La  Prelle,  22  Tex.  Civ.  593,  55  S.  W.  125 ; 
Sexton  v.  State,  13  Ala.  App.  84,  69  So.  341;  Blanchard 
V.  Blanchard,  191  111.  450,  61  N.  E.  481;  Eoagland  v.  Mod- 
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em  Woodmen  of  America,  157  Mo.  App.  15,  137  S.  W.  900; 
State  V.  Stewart,  11  Or.  52,  238,  4  Pac.  128;  Pfeiffer  v. 
Chicago  &  M.  E.  R.  Co.,  163  Wis.  317,  156  N.  W.  952; 
People  V.  Mallon,  116  App.  Div.  425,  101  N.  Y.  Supp.  814; 
Thompson  on  Trials,  sees.  453,  475;  12  Cyc.  912;  People  v. 
King,  23  Qsl.  App.  259,  137  Pac.  1076;  Moore  on  Pacts, 
sees.  1040-1043.) 

Erroneous  judgment  was  entered  as  to  imprisonment  for 
nonpayment  of  fine.  {In  re  Rosenheim,  83  Cal.  388,  23 
Pac.  372;  People  v.  Ewrtiberg,  84  Cal.  468,  24  Pac.  298; 
People  V.  Broum,  113  Cal.  35,  45  Pac.  181;  Roberts  v. 
Eowells,  22  Utah,  389,  62  Pac.  892;  Reese  v.  Olsen,  44 
Utah,  318,  139  Pac.  941.) 

Roy  L.  Black,  Attorney  General,  and  Dean  Driscoll,  J.  Jx 
Boone  and  Alfred  Stone,  Assistants,  for  Bespondent. 

Greater  latitude  should  be  allowed  in  supporting  than 
in  attacking  the  character  of  a  witness,  and  for  that  reason 
the  supporting  evidence  is  not  confined  to  the  same  neigh- 
borhood or  to  the  same  time  spoken  of  by  the  impeacliing 
witness.  It  is  permissible  to  prove  the  character  of  the 
impeached  witness  years  previously  and  in  a  different  place 
in  which  he  had  resided.  (40  Cyc.  2648;  Morss  v.  Palmer, 
15  Pa.  St.  51;  Chess  v.  Chess,  1  Penr.  &  W.  (Pa.)  32,  21 
Am.  Dec.  350;  Dimmick  v.  United  States,  135  Fed.  257,  70 
C.  C.  A.  141;  WhUe  V.  State,  82  Tex.  Cr.  286,  199  S.  W. 
1117.) 

Interest  or  bias  of  a  witness  may  be  shown  by  independ- 
ent testimony  without  the  necessity  of  cross-examining  such 
witness  thereon.  {City  of  Aurora  v.  Scott,  82  111.  App. 
616;  People  v.  Mallon,  116  App.  Div.  425,  101  N.  Y.  Supp. 
814;  Morgan  v.  Wood,  24  Misc.  Rep.  739,  53  N.  Y.  Supp. 
791;  Trinity  County  Lumber  Co,  v.  Denham  (Tex.),  29 
S.  W.  553;  Bu.rrwman  v.  State,  70  Tex.  Cr.  361,  159  S.  W. 
244,  46  L.  R.  A.,  N.  S.,  1001.) 

The  requirements  of  sec.  8039,  C.  S.,  were  properly  met 
and  complied  with.  (2  Wigmore  on  Evidence,  sec.  ^1029; 
Gibson  v,  Seney,  138  Iowa,  383,  116  N.  W.  325;  siate  v. 
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Gray,  43  Or.  446,  74  Pac.  927;  State  v.  Ellsworth,  30  Or. 
145,  47  Pac.  199.) 

One  convicted  of  a  misdemeanor  may  be  required  to  pay 
the  maximum  fine  and  suffer  the  maximum  imprisonment, 
and  the  judgment  may  direct  the  imprisonment  of  defend- 
ant at  two  dollars  per  day  until  the  fine  is  paid.  {State 
V.  Anderson,  31  Ida.  514,  174  Pac.  124.) 

BICE,  C.  J. — Appellant  was  convicted  of  having  wilfully 
and  unlawfully  sold  and  disposed  of  intoxicating  liquor  for 
beverage  purposes. 

To  rebut  testimony  admitted  on  behalf  of  appellant  that 
the  reputation  of  respondent's  principal  witness  for  truth 
and  veracity  was  bad,  respondent  was  permitted  to  intro- 
duce testimony  to  the  effect  that  the  reputation  of  the 
witness  for  truth  and  veracity  at  the  place  where  he  had 
resided  some  three  years  previous  to  the  trial  was  good. 
Appellant  contends  that  the  reception  of  this  evidence  was 
error,  since  the  time  was  too  remote  to  give  it  probative 
value. 

The  reputation  of  a  witness  for  truth  and  veracity  at  the 
time  of  the  trial  is  the  question  toward  which  the  evidence 
is  directed.  {Fisher  v.  Conway,  21  Kan.  18,  30  Am.  Rep. 
419.)  Whether  or  not  the  offered  evidence  is  too  remote 
to  be  of  probative  value  is  addressed  to  the  discretion  of 
the  trial  court.  {Snow  v.  Orace,  29  Ark.  131.)  It  would 
be  impossible  to  state  a  rule  of  law  which  would  be  appli- 
cable in  all  cases.  {Lindsey  v.  Bates,  223  Mo.  294,  122 
S.  W.  682.)  It  has  also  been  held,  and  we  think  properly, 
that  greater  latitude  should  be  allowed  in  supporting  than 
in  attacking  the  character  of  a  witness.  (40  Cyc.  2648.) 
As  was  stated  in  the  case  of  Dimmick  v.  United  States,  135 
Fed.  257,  70  C.  C.  A.  141:  "The  prosec^tion  could  not  be 
limited  to  the  years  testified  to  by  the  witnesses  on  the  part 
of  plaintiff  in  error.  It  had  the  right,  after  introducing 
testimony  to  the  effect  that  his  reputation  was  good  during 
the  years  when  it  had  been  assailed  by  the  other  side,  to 
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show  what  his  reputation  had  heen  in  previous  years.  The 
limit  placed  upon  time  as  to  reputation  is  usually  confined 
to  a  reasonable  period  with  reference  to  the  time  when  it 
is  called  in  question.  A  man's  reputation  may  change  as 
years  go  by,  but  when  assailed  for  a  period  of  time  he  has 
the  right  not  only  to  show  that  it  was  good  during  those 
years,  but  had  always  been  good.*' 

The  court  permitted  the  witness  Prank  Bowers  in  rebut- 
tal to  answer  the  following  question:  '*What  conversation 
took  place  between  you  and  Mr.  Coffman  [witness  for  ap- 
pellant] ....  in  regard  to  your  coming  down  here  to 
testify  and  impeach  Dave  Simmons,  that  part  of  your  con- 
versation?" 

Objection  was  made  on  the  ground  that  no  foundation 
had  been  laid  to  the  question  as  an  impeaching  question, 
and  that  it  was  hearsay.  The  court  treated  it  as  not  im- 
peaching, but  as  direct  evidence  tending  to  show  the  inter- 
est or  bias  of  the  witness  Coflfman.  The  position  of  the 
trial  court  finds  support  in  the  cases  of  O'Neill  v.  City  of 
Lowell,  6  Allen  (Mass.),  110;  Day  v.  Stickney,  14  Allen 
(Mass.),  255.  We  think,  however,  that  where  it  is  sought 
to  show  the  bias  of  a  witness  by  proof  of  his  declarations 
to  that  effect,  the  evidence  should  be  considered  as  impeach- 
ing  in  character,  and  should  be  governed  as  to  the  method 
of  its  production  by  C.  S.,  sec.  80^9.  There  is  the  same 
reason  for  calling  the  witness'  attention  to  his  former  state- 
ments, with  opportunity  to  explain  them,  as  there  is  with 
reference  to  any  other  statement  made  concerning  which  he 
has  testified.  {Baker  v.  Joseph,  16  Cal.  173;  People  v. 
MaUon,  116  App.  Div.  425,  101  N.  Y.  Supp.  814.) 

In  the  case  at  bar,  however,  prejudicial  error  was  not 
committed.  The  witness  Coffman  had  been  asked  if  he  had 
not  approached  Frank  Bowers  and  asked  him  if  he  knew 
anything  against  Dave  Simmons,  and  that  if  he  did  know 
anything,  that  he  (Coffman)  would  pay  him  well.  The  wit- 
ness stated  that  he  had  asked  Bowers  if  he  knew  anything 
about  Simmons  for  truth  and  veracity,  but  that  Bowers  said 
he  did  not,  and  the  witness  denied  that  he  offered  to  pi^ 
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luin  anything.  It  is  clear  from  the  record  that  there  was 
but  one  such  conversation.  Coflfman,  therefore,  had  his 
attention  directed  to  the  particular  conversation,  and  had 
an  opportunity  to  explain  the  same.  The  ♦time  and  place 
of  the  conversation,  and  the  person  with  whom  had,  should 
be  specified  with  sufl5cient  definiteness  to  enable  the  witness 
to  clearly  identify  it.  The  identification  of  the  occasion 
and  the  person  to  whom  the  statement  is  made  are  matters 
of  prime  importance  in  directing  the  attention  of  the  wit- 
ness to  the  subject  matter.  {People  v.  Bosqiiet,  116  Cal. 
75,  47  Pac.  879.)  Since  Coflfman  showed  by  his  answer 
that  his  attention  had  been  directed  to  the  occasion  of  the 
conversation  and  the  person  with  whom  it  was  had,  and 
also  that  he  was  familiar  with  the  subject  matter,  the  re- 
^  quirements  for  which  the  statute  was  enacted  had  been  met 
and  no  prejudicial  error  results  from  the  failure  to  com- 
pletely lay  the  foundation  in  the  statutory  method.  {Gib- 
son V.  Seitey,  138  Iowa,  383,  116  N.  W.  325 ;  State  v.  Gray, 
43  Or.  446,  74  Pac.  927;  State  v.  Ellsworth,  30  Or.  145, 
47  Pac.  199.) 

Appellant  also  coimlains  that  the  judgment  is  erroneous, 
in  that  in  addition^  imposing  a  sentence  of  imprisonment, 
and  fine  and  co^r  it  further  provided  that  in  default  of 
payment  of  th^nne  and  costs  the  appellant  shall  be  con- 
fined in  the  county  jai}  at  the  rate  of  one  day  for  each  two 
dollars  of  the  amount  of  the  fine  and  costs  remaining  un- 
paid. 

This  question  was  considered  and  decided  adversely  to 
the  contention  of  appellant  in  the  case  of  State  v.  Ander- 
son, 31  Ida.  514,  174  Pac.  124.  We  have  carefully  re- 
examined the  matter  and  are  satisfied  that  the  California 
and  Utah  cases  to  the  contrary  should  not  be  followed  and 
that  the  conclusion  reached  in  the  Anderson  ease  was  correct. 
In  this  connection  it  is  proper  to  suggest,  however,  that  the 
correctness  of  the  statement  in  the  Anderson  case  that  an 
execution  cannot  issue  to  recover  a  fine  and  costs  upon  a 
judgment  which  imposes  a  sentence  both  of  imprisonment 
and  fine  and  costs  is  doubted. 
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We  have  examined  the  other  specifications  of  error,  and 
consider  them  to  be  without  merit. 
The  judgment  will  be  aflSrmed. 

Budge  and  Lee,  JJ.,  concur. 

Dunn,  J.,  concurs  in  the  conclusion. 

McCarthy,  J.,   being   disqualified,   took   no  part  in  the 
opinion. 


/ 


(April   16,   1921.) 

STATE,     Respondent,    v.     PRANK    M.     BRASSPIELD, 

Appellant. 

[197    Pac.    559.] 

±:VIDENCE — COMPAKISON     Or     WRITINGS  —  TIME-BOOKS     AS     BoOKS     OF 

Original   Entry — ^Foundation   fob   iNTrfoDUCTiON — Alteration — 

KeVERSIBLX   £tlROR.  \ 

1.  In  a  criminal  prosecution  the  sUt^^  cannot  introduce  in 
evidence,  for  use  as  a  standard  for  compaA^  with  a  signature 
claimed  to  have  been  made  by  the  defendant,  checks  which  were 
drawn  by  a  witness  in  favor  of  the  defendant  and  which  were 
subsequently  returned  to  the  witness  with  the  purported  signa- 
ture of  the  defendant  indorsed  thereon,  where  it  appears  that 
the  witness  has  never  seen  the  defendant  write,  and  that  he  has 
no  knowledge  of  the  defendant's  signature  other  than  the  fact 
that  his  name  purported  to  be  indorsed  on  the  checks  when  they 
were  returned  to  the  witness  from  the  bank. 

2.  Before  a  specimen  of  handwriting  is  admissible  in  evidence 
as  a  standard  of  comparison,  its  genuineness  must  be  admitted 
or  shown  by  clear  and  undoubted  testimony. 

3.  Regular  entries  in  the  due  course  of  business  are  ad- 
mitted as  exceptions  to  the  hearsay  rule,  but  in  order  to  bring 
such    entries    within    the    exception,    a    practical    necessity    must 

1.    Proof  of  facsimile  signatures  by  comparison^  see  note  in  Aim« 
Cas.  1912B,  417. 
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appear   for   their   introduction   and    a    substantial    guarantj   that 
the  transactions  actually  took  place  as  recorded. 

4.  A  book  of  entries  manifestly  erased  or  altered  in  a  ma- 
terial particular  is  not  entitled  to  go  to  the  jury  as  evidence 
in  the  absence  of  a  satisfactory  explanation  of  such  alteration. 

5.  Where  a  bookkeeper  is  unable  to  vouch  for  the  correctness 
of  an  entry  upon  a  time-book,  or  of  the  time-slip  from  which  it 
was  made,  and  had  no  personal  knowledge  of  the  facts  in  the 
first  instance,  and  it  was  not  shown  that  she  obtained  such, 
knowledge  from  an  authentic  report  made  to  her  in  the  regular 
course  of  business,  and  where  no  explanation  was  given  of  a 
manifest  alteration  upon  the  face  of  the  time-book  sheet  nor  of 
an  apparent  discrepancy  in  the  amount  of  wages  paid,  and  no 
proof  has  been  made  of  the  loss  of  the  original  sUp,  nor  that 
better  evidence  was  not  obtainable,  nor  that  the  disputed  entry 
upon  the  time-slip  was  made  by  the  witness  whose  testimony 
is  sought  to  be  impeached  thereby  or  by  some  other  person,  the 
admission  of  a  sheet  from  such  time-book  bearing  such  entry 
constitutes  reversible  error,  no  proper  fdundation  having  been 
laid   therefor. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.  Hon.  Charles  P.  McCarthy, 
Judge. 

Appellant  was  convicted  of  the  crime  of  grand  larceny. 
Reversed  and  remanded. 

Perky  &  Brinck,  for  Appellant. 

Book  entries  as  original  evidence  are  incompetent  evi- 
dence, unless  the  entrant  is  unavailable  as  a  witness  (Wig- 
more  on  Evidence,  sees.  1517-1561),  unless  under  the 
'* shop-book  rule"  applicable  only  in  actions  based  on  book 
accounts.  Book  entries  are  otherwise  admissible  only  when 
refreshing  recollection  of  witness,  or  known  by  witness  to 
have  been  correct  when  made.  (Wigmore  on  Evidence, 
sec.  747;  Comer  v.  Nelson,  28  Misc.  Rep.  793,  59  N.  T. 
Supp.   184.)     The  witness  must  have  had  personal  knowl- 

5.  Admissibility  in  evidence  of  time-books  and  pay-rolls,  see  note 
in  125  AnL  St.  849. 
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edge  of  the  facts  in  the  first  instance.  (Wigmore  on  Evi- 
dence, sec.  747j  n.  8;  Carlton  v.  Carey,  83  Minn.  232,  86 
N.  W.  85.) 

Aside  ^  from  statute,  exemplars  for  comparing  handwrit- 
ing cannot  be  admitted,  unless  otherwise  material  in  the 
case.  {State  v.  Seymour,  10  Ida.  699,  712,  79  Pac.  825.) 
Our  statute  as  to  exemplars  authorizes  their  admission  in 
evidence  only  when  the  genuineness  of  the  writing  is  the 
matter  in  issue.  (C.  S.,  sec.  7971.)  Before  exemplars  can 
be  admitted,  their  genuineness  must  be  so  clearly  proven 
that  they  can  be  said  as  a  matter  of  law  to  be  genuine. 
The  proof  must  be  conclusive.  {Costello  v.  CroweU,  133 
Mass.  352;  State  v,  McGuff,  104  Wash.  501,  177  Pac.  316; 
Shannon  v.  Castner,  21  Pa.  Super.  Ct.  294.) 

Where  the  exemplar  is  an  indorsement  on  the  back  of  a 
check,  and  there  is  no  evidence  that  the  payee  made  the 
indorsement,  genuineness  is  not  sufficiently  proven.  (Mis- 
sissippi Lumber  dk  Coal  Co.  v.  Kelly,  19  S.  D.  577,  9  Ann. 
Cas.  449,  104  N.  W.  265.) 

Roy  L.  Black,  Attorney  General,  and  James  L.  Boone, 
Assistant,   for  Respondent. 

It  is  not  necessary  that  witness  have  personal  knowledge 
in  the  first  instance  of  the  facts  set  out  in  book  entries. 
(Chamberlayne,  Mod.  Evid.,  sees.  3071,  3973,  3144,  2884, 
p.  4008  (administrative  expedients),  2887;  Jones,  Com. 
Evidence,  sec.  321,  at  pp.  747,  748;  Wigmore  on  Evid.,  sec. 
1521,  p.  1889,  sees.  152,  738.) 

Book  entries  are  admissible  for  purpose  of  refreshing 
recollection  of  witness  when  made  in  regular  course  of  busi- 
ness, even  where  witness  does  not  have  an  independent 
recollection  as  to  dates  thereon.  {Morrow  v.  State.  56  Tex. 
Cr.  519,  120  S.  W.  491;  Chamberlayne,  Mod.  Evid.,  sec. 
3061;  Costello  v.  CroweU,  133  Mass.  352.) 

Exemplars  are  competent  evidence  for  the  purposes  of 
comparing  handwriting.  {State  v.  Seym/mr,  10  Ida.  699, 
713,  79  Pac.  825;  Bane  v.  Gwjnn,  7  Ida.  439,  63  Pac.  634; 


Digitized  by 


Google 


April,  1921.]  State  v.  Brasspield.  663 

Opinion  of  the  Court — Budge,  J. 

State  V.  Boffris,  26  Ida.  587,  594^  144  Pac.  789;  Greenleaf 
on  Evidence,  see.  581.)  Exemplars  are  admissible  upon 
proof  of  genuineness.  (Sec.  7971,  C.  S.)  Proof  suflSeient 
for  admission  is  knowledge  gained  in  the  course  of  busi- 
ness. (Jones,  Com.  Evid.,*  sec.  366;  Chamberlayne,  Mod. 
Evid.,  sees.  2203,  2209,  2211;  Greenleaf  on  Evid.,  sec.  577, 
p.  722.) 

Where  there  is  substantial  evidence  to  support  the  .ver- 
dict, the  judgment  based  thereon  will  not  be  reversed  on 
appeal.  {State  v.  Askew,  32  Ida.  456,  184  Pac.  473;  State 
V.  Steen,  29  Ida.  337,  158  Pac.  499;  People  v.  Tom  Woo, 
181  Cal.  315,  184  Pac.  389;  Wells  v.  State,  16  Okl.  Cr.  461, 
184  Pac.  465.) 

BUDGE,  J. — Appellant  was  convicted  of  the  crime  of 
grand  larceny.     This   appeal   is  from  the  judgment. 

The  record  discloses  that  about  January  17,  1917,  one 
Chris  Jensen,  who  was  in  charge  of  the  Knudsen  ranch  at 
Eight  Mile  Creek,  Ada  county,  discovered  that  four  horses 
and  two  sets  of  harness  in  his  charge,  belonging  to  the  firm 
of  Morrison  &  Knudsen,  were  missing.  On  January  18th, 
he  reported  the  loss  to  Morrison,  who  subsequently  located 
the  stolen  property  at  Twin  Falls,  in  the  possession  of  Nick 
Smith,  who  on  that  day  had  purchased  the  horses  and  har- 
nesses from  a  man  representing  himself  to  be  Fred  L. 
Brown,  and  gave  his  checks  for  $600  for  the  horses  and  for 
$70  for  the  harnesses.  Appellant,  who  had  formerly  been 
an  employee  of  Morrison  &  Knudsen,  was  identified  by 
Nick  Smith  as  the  Fred  L.  Brown  from  whom  he  had  pur- 
chased the  horses  and  harnesses. 

Of  the  numerous  assignments  of  error,  we  shall  consider 
but  two,  which  are  decisive  of  this  appeal. 

Assignment  No.  2  involves  the  action  of  the  trial  court 
in  admitting  in  evidence  state's  exhibits  **F-1"  to  **F-6," 
as  exemplars  of  the  handwriting  of  appellant.  These  ex- 
hibits are  checks  which  were  given  by  Morrison  &  Knud- 
sen to  appellant .  and  purport  to  have  been  indorsed  by 
him.   ,  They  were  introduced  by  the  state  to  further  identify 
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appellant  as  the  same  person  who  sold  the  horses  and  har- 
nesses to  Smith,  and  lo  whom  Smith  gave  his  cheeks  for 
$600  and  $70  under  the  name  of  Pi^ed  L.  Brown.  The  state 
having  introduced  the  two  latter  checks  as  state's  exhibits 
**A"  and  **B/'  sought  to  prove  by  Morrison  that  the  pur- 
ported indorsements  on  exhibits  *'P-1"  to  **P-6"  and 
those  on  exhibits  **A"  and  **B"  were  all  made  by  appel- 
lant. 

"While  Morrison  had  seen  appellant's  alleged  indorsements 
on  the  checks  (state's  exhibits  **P-1"  to  '*P-6")  after 
they  were  returned  from  the  bank,  yet  he  had  never  seen 
appellant  write.  There  was  no  evidence  that  appellant 
wrote  the  indorsements  in  question,  and  Morrison  was  able 
to  testify  only  that  the  checks  had  been  delivered  to  appel- 
lant by  the  company  for  labor,  and  that  they  had  been 
returned  to  the  company  from  the  bank,  bearing  appellant's 
name  indorsed  thereon.  Nevertheless,  he  was  permitted  to 
compare  the  indorsements  upon  state's  exhibits  **F-1"  to 
''P-6"  with  those  upon  state's  exhibits  '*A"  and  **B," 
and  to  testify  that  the  latter  were  made  by  appellant. 

We  find  no  authorities  which  go  to  the  extent  of  holding 
that  the  admission  of  such  evidence  is  proper,  and  we  think 
the  correct  rule  is  that  in  a  criminal  prosecution  the  state 
cannot  introduce  in  evidence,  for  use  as  a  standard  for 
comparison  with  a  signature  claimed  to  have  been  made  by 
the  defendant,  checks  which  were  drawn  by  a  witness  in 
favor  of  the  defendant  and  which  were  subsequently  re- 
turned to  the  witness  with  the  purported  signature  of  the 
defendant  indorsed  thereon,  where  it  appears  that  the  wit- 
ness has  never  seen  the  defendant  write,  and  that  he  has 
no  knowledge  of  the  defendant's  signature  other  than  the 
fact  that  his  name  purported  to  be  indorsed  on  the  checte 
when  they  were  returned  to  the  witness  from  the  bank. 
{Mississippi  Lumber  <&  Coal  Co.  v.  Kellyy  19  S.  D.  577,  9 
Ann.  Cas.  449,  104  N.  W.  265.) 

Our  attention  has  been  invited  to  C.  S.,  sec.  7971,  but 
in  our  opinion  that  section  has  no  application  to  the  facts 
in  the  present  case.    But  even  if  the  statute  were  appli- 
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cable,  the  state  has  failed  to  bring  itself  within  the  terms 
of  the  statute,  for  the  reason  that  the  genuineness  of  the 
signature  upon  state's  exhibits  **F-1"  to  **F-6"  was 
neither  admitted  nor  proven  by  any  competent  evidence. 
The  rule  is  well  settled  that  before  a  specimen  of  hand- 
writing is  admissible  in  evidence  as  a  standard  of  compari- 
son, its  genuineness  must  be  admitted  or  shown  by  clear 
and  undoubted  testimony.  {Bane  v.  Ghvinn,  7  Ida.  439,  63 
Pac.  634;  State  v.  Seymmr,  10  Ida.  699,  79  Pac.  825;  State 
v.  Bogris,  26  Ida.  587,  144  Pac.  789;  State  v.  McQuff,  104 
Wash.  501,  177  Pac.  316;  Costello  v.  Crowell,  133  Mass. 
352.) 

Assignment  No.  1  predicates  error  upon  the  action  of  the 
court  in  admitting  in  evidence  state's  exhibit  **I,"  being 
a  page  from  a  time-book  of  the  American  Laundry  Com- 
pany, for  the  reason  that  the  exhibit  was  incompetent  and 
hearsay,  not  being  from  a  book  of  original  entry. 

It  appears  that  the  laundry  maintained  a  mechanical 
time-clock,  bearing  a  series  of  numbers,  one  of  which  was 
assigned  to  each  employee;  that  each  employee  was  required 
to  punch  his  or  her  respective  number  upon  the  clock  at 
the  beginning  and  end  of  each  day's  duty;  and  that  the 
fact  and  time  of  entering  and  leaving  the  laundry  was 
thereby  automatically  recorded  by  the  clock  on  a  daily 
time-slip.  The  time-slip  was  thereafter  removed  and  posted 
upon  the  time-book.  ^ 

The  original  time-slips  were  not  offered  in  evidence  or 
accounted  for.  "Whether  they  were  destroyed  or  still  in 
exintence  aiid  could  have  been  produced  -ivas  not  shown, 
and  the  bookkeeper,  who  was  called  to  testify  with  refer- 
ence to  the  exhibit,  stated  that  if  she  ever  had  them  she 
did  not  destroy  them.  The  exhibit  was  offered  and  received 
for  the  purpose  of  impeaching  one  of  defendant's  principal 
vitnesses,  Mrs.  Elizabeth  Patton,  who  testified  that  appel- 
lant was  at  her  home  on  the  afternoon  of  January  17th 
and  18th,  by  showing  that  she  was  working  at  the  laundry 
on  the  17th  and  hence  could  not  have  seen  appellant  at 
ber  home  on  the  afternoon  of  that  day« 
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No  attempt  was  made  to  prove  by  other  employees  of  the 
laundry  that  Mrs.  Patton  was  at  the  laundry  on  the  17th, 
although  there  were  a  number  of  employees  working  there 
on  that  date.  Furthermore,  the  bookkeeper  had  no  inde- 
pendent recollection  of  the  entry  upon  the  time-book,  nor 
did  she  testify  that  it  was  a  correct  record  of  the  original 
time-slip,  or  that  the  entry  upon  the  time-slip,  if  such  entry 
ever  existed,  was  made  by  Mrs.  Patton,  or  some  other  per- 
son, or  that  Mrs.  Patton  was  in  fact  present  at  the  laundry 
on  the  date  in  question. 

While  regular  entries  in  the  due  course  of  business  are 
admitted  as  exceptions  to  the  hearsay  rule  (2  Wigmore  on 
Evidence,  c.  51,  sec.  1517  et  seq.),  yet  in  order  to  bring 
entries  within  the  exception  there  must  appear  a  practical 
necessity  for  their  introduction  and  a  circumstantial  guar- 
anty that  the  transactions  actually  took  place  as  recorded. 

We  think,  under  the  authorities,  that  the  original  time- 
slips,  although  not  bound  in  book  form,  were  under  modern 
rules  receivable  as  books  of  original  entry  {Emeny  Auio 
Co.  V.  Neiderhauser,  175  Iowa,  219,  157  N.  W.  143;  Maison 
Nav,  Co.  V.  United  Engineering  Works,  213  Fed.  293,  129 
C.  C.  A.  639;  Wisconsin  Steel  Co.  v.  Maryland  Steel  Co.. 
203  Fed.  403,  121  C.  C.  A.  507;  Hansen  v.  Ferree,  195  111. 
App.  27;  Hvi  Machine  etc.  Co.  v.  Lou<c,  65  Pa.  Super.  Ct. 
597),  and  that  books  of  account  made  up  in  the  usual 
course  of  business  in  part  from  written  reports  of  work 
done  and  materials  used  are  competent  evidence  with  or 
without  the  reports  themselves  to  prove  a  claim  for  mate- 
rials and  labor  {Corkran  v.  Butter,  76  N.  J,  L.  375,  69  Atl. 
954),  where  a  proper  foundation  has  been  laid  therefor. 

It  has  been  held  that  time-books  are  admissible  as  books 
of  original  entry  where  plaintiff  testified  that  he  made  the 
entries  as  the  work  progressed  and  that  such  entries  were 
true  (Jones  v.  General  Const.  Co.,  150  Iowa,  194,  129  N.  W. 
830),  and  that  the  fact  that  some  of  the  entries  were  made 
by  the  bookkeepers  from  temporary  slips,  furnished  by  other 
persons  whose  duty  it  was  to  make  the  same  in  the  regular 
course  of  business,  does  not  affect  their  character  as  original 
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entries.  (Levins  v.  Lancashire  Ins,  Co.,  66  Minn.  138,  68 
N.  W.  855;  Paine  v.  Sherwood,  21  Mi;in.  225;  Wehl  v. 
Michener,  32  Minn.  48,  19  N.  W.  82.) 

In  Chan  Kiu  Sing  v.  Gordon,  171  Cal.  28,  151  Pae.  657, 
the  supreme  court  of  California  lays  down  the  following 
rule  upon  this  qu^tion: 

''In  order  to  lay  the  foundation  for  the  admission  of 
such  evidence  it  must  be  shown  that  the  books  in  question 
are  books  of  account  kept  in  the  regular  course  of  business; 
that  the  business  is  of  a  character  in  which  it  is  proper  or 
customary  to  keep  such  books;  that  the  entries  were  either 
original  entries  or  the  first  permanent  entries  of  the  trans- 
actions; that  they  were  made  at  the  time,  or.  within  rea- 
sonable proximity  to  the  time,  of  the  respective  transac- 
tions; and  that  the  person  making  them  had  personal 
knowledge  of  the  transactions  or  obtained  such  knowledge 
from  a  report  regularly  made  to  him  by  some  other  person 
employed  in  the  business  whose  duty  it  was  to  make  the 
same  in  the  regular  course  of  buGuness.  (1  Elliott  on  Evi- 
dence, sees.  458-463,  inclusive;  2  Wigmore  on  Evidence,  sec. 
1554;  2  Jones  on  Evidence,  sec.  322.)  There  are  many  deci- 
sions in  this  state  holding  that  books  of  account,  properly 
authenticated  by  preliminary  proof,  are  admissible  in  evi- 
dence, but  all  of  them  recognize  the  proposition  that  there 
must  be  proof  of  the  character  above  stated  in  order  to  render 
them  admissible."  (Ohc/ndler  v.  Robinett,  21  Cal.  App.  333, 
131  Pac.  891;  San  Francisco  Teaming  Co.  v.  Cray,  11  Cal. 
App,  314,  104  Pac.  999.) 

The  rule  is  also  stated  by  the  supreme  court  of  Oklahoma, 
in  Navarre  v.  Honea,  41  Okl.  480,  139  Pac.  310,  in  the  fol- 
lowing language: 

**In  the  absence  of  a  statute  to  the  contrary,  the  general 
rule  appears  to  have  been,  and  to  be  that  before  books  of 
account,  produced  by  the  entrant,  are  admissible  as  evi- 
dence, it  must  appear  that  the  entrant  had  personal  knowl- 
edge of  the  truth  of  the  entries  when  he  made  them,  and 
that  they  were  correctly  made  by  him,  or,  if  made  upon 
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information  derived  from  another,  it  must  appear  that  the 
information  itself  was  true  and  correct." 

In  the  case  of  Itasca  Cedar  &  Tie  Co.  v.  McKinley,  124 
Minn.  383,  144  N.  W.  768,  it  appeared  that  plaintiff's 
books  of  account  were  admitted  in  evidence.  They  were 
made  up  from  reports  by  inspectors.  The  reports  were 
produced  and  verified  on  the  stand  by  the  persons  who  made 
them.  These  reports  had  been  transcribed  into  plaintiff's 
regular  books  of  account.  The  entries  were  made  in  the 
usual  course  of  business  and  in  the  usual  manner  of  books 
of  account,  and  were,  amply  verified.  They  were  held  ad- 
missible, the  court  saying:  ** Where  entries  of  this  sort  are 
verified  by  all  persons  who  took  any  part  in  making  tiiem, 
they  should  be  received  in  evidence.''  And  see  City  of  8t. 
Joseph,  205  Fed.  284,  123  C.  C.  A.  448 ;  Afflick  v.  Streeter, 
336  Mo.  App.  712,  119  S.  W.  28;  Deitz  v.  McVey,  77 
W.  Va.  601,  87  S.  E.  926. 

In  Wright  v.  Charbonneauu,  122  HI.  App.  52,  the  court 
said: 

**  Where  one  witness  testifies  that  he  knew  the  correctness 
of  the  details  of  weights  or  measurements  or  quantities, 
that  he  correctly  furnished  that  information  to  another, 
and  that  other  testifies  that  he  received  such  information 
and  correctly  placed  it  on  original  books  of  entry,  such 
books  themselves  become  competent  evidence." 

While  the  supreme  court  of  Michigan,  in  the  case  of 
Stmn  V,  Thurman,  112  Mich.  416,  70  N.  W.  1023,  held  that : 

**Book  entries  of  charges  for  goods  against  a  customer, 
made  by  a  bookkeeper  who  had  no  personal  knowledge  of 
the  sale  or  delivery  of  the  goods,  but  who  made  the  entries 
from  slips  furnished  by  the  salesmen  in  the  store,  are  not 
rendered  admissible  in  evidence  to  prove  the  account  by 
the  testimony  of  the  bookkeeper  alone." 

The  same  rule  appears  to  have  been  followed  in  Atlas 
Shoe  Co,  V,  Bloom,  209  Mass.  563,  95  N.  E.  952,  but  in 
the  case  of  Atchison  etc,  Ry,  Co,  v.  Williams,  38  Tex.  Civ. 
405,  86  S.  W.  38,  where  the  bookkeeper  testified  that  his 
books  were  correctly  kept,  and  that  the  weights  and  prices 
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shown  in  the  account  sales  were  correct,  as  shown  by  his 
books,  an  account  sales  taken  from  the  books  was  held  ad- 
missible. 

Whatever  contrariety  of  judicial  opinion  may  exist  as 
to  whether  entries  made  by  one  who  had  no"  personal  knowl- 
edge of  the  truth  of  the  entry  when  made,  upon  informa- 
tion derived  from  a  report  made  by  some  other  person,  are 
admissible,  yet  we  think  that  in  the  final  analysis  all  the 
authorities  recognize  the  proposition  that  such  entries  must 
be  properly  authenticated  by  preliminary  proof.  We  think, 
therefore,  that  a  proper  foundation  must  be  laid,  in  a  crim- 
inal prosecution,  for  the  admission  in  evidence  of  a  time- 
book,  the  disputed  entry  upon  which  was  made  by  a  person 
having  no  personal  knowledge  of  the  matter  stated,  on 
information  derived  from  a  daily  time-slip  from  a  mechan- 
ical time-clock,  by  proof  of  the  authenticity,  correctness 
and  regularity  of  the  entry. 

An  inspection  of  the  time-book  sheet  discloses  an  apparent 
alteration  of  the  very  entry  in  dispute.  The  attention  of 
the  bookkeeper  was  called  to  this  alteration,  but  she  was 
unable  to  give  any  explanation  thereof,  nor  was  such  ex- 
planation given  by  any  other  witness.  A  book  of  entries 
manifestly  erased,  or  altered  in  a  material  particular,  can- 
not be  considered  as  entitled  to  go  to  the  jury,  and  must  be 
rejected  by  the  court,  unless  the  party  offering  it  gives  an 
explanation  which  does  away  with  the  presumption  arising 
from  its  face.  (52  L.  R.  A.  574,  c.  1,  and  cases  there 
cited.) 

Furthermore,  although  the  time-book  purports  to  show 
that  Mrs.  Patton  worked  at  the  laundry  on  the  15th,  16th 
and  17th,  for  which  she  was  paid  but  $2.85,  the  evidence 
discloses  that  during  the  preceding  week  she  worked  four 
and  a  fraction  days,  for  which  she  received  $13.40,  or  an 
average  of  about  $2.85  per  day,  and  during  the  following 
week  her  wages  for  five  and  a  fraction  days  was  $11.05,  or 
an  average  of  about  $2  per  day.  While  her  work  was 
piece-work,  that  fact  could  scarcely  account  for  so  great  a 
variation  in  pay. 
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Where,  as  in  this  case,  a  bookkeeper  is  unable  to  vouch 
for  the  correctness  of  an  entry  upon  a  time-book,  or  of  the 
time-slip  from  which  it  was  made,  and  had  no  personal 
knowledge  of  the  facts  in  the  first  instance,  and  it  was  not 
shown  that  she  obtained  such  knowledge  from  an  iEiuthentic 
report  made  to  her  in  the  regular  course  of  business,  and 
where  no,  explanation  was  given  of  a  manifest  alteration 
upon  the  face  of  the  time-book  sheet  nor  of  an  apparent 
discrepancy  in  the  amount  of  wages  paid,  and  no  proof  has 
been  made  of  the  loss  of  the  original  slip,  nor  that  better 
evidence  was  not  obtainable,  nor  that  the  disputed  entry 
upon  the  time-slip  was  made  by  the  witness  whose  testi- 
mony is  sought  to  be  impeached  thereby  or  by  some  other 
person,  the  admission  of  a  sheet  from  such  time-book,  bear- 
ing such  entry,  constitutes  reversible  error,  no  proper 
foundation  having  been  laid  therefor. 

For  these  errors  the  judgment  of  the  district  court  must 
be  reversed.  The  cause  is  remanded,  with  instructions  to 
the  trial  court  to  grant  appellant  a  new  trial. 

Rice,  C.  J.,  and  Dunn  and  Lee,  JJ.,  concur. 

McCarthy,  J.,  being  disqualified,  did  not  sit  at  the 
hearing  and  took  no  part  in  the  opinion* 


(April  16,  1921.) 

PHILIP    WEISGERBER,    Appellant,    v.    NEZ    PERCE 
COUNTY,   a  Municipal   Corporation,   Respondent. 

[197  Pac.  562.] 

Elections — Posting  or  NoncKs — Mandatory  and  Directoby  Provi- 
sions OF   THE   Statute. 

1.    Under  a  statute  which  provides  that  the  notices  of  an  elec- 
tion posted  in  the  several  precincts  shall  name  the  place  of  hold- 
'  ing   such    election,    the    designation    of   the   polling    place    in   the 
notice   as   *'the  usual   voting   place^   is   a   substantial   compliance 
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■with  the  statute  where  it  appears  that  there  were  no  changes 
in  the  boundaries  of  the  election  precincts,  or  in'  the  polling 
places,  for  seven  years  preceding  the   election. 

2.  Statutory  directions  as  to  the  time  and  manner  of  giving 
notice  of  elections  are  mandatory  upon  the  officers  charged  with 
the  duty  of  calling  the  election,  and  will  be  upheld  strictly  in 
a  direct  action  instituted  before  an  election;  but  after  an  elec- 
tion has  been  held,  such  statutory  requirements  are  directory 
unless  it  appears  that  the  failure  to  give  notice  for  the  full  time 
specified  by  the  statute  has  prevented  electors  from  giving  a 
full  and  free  expression  of  their  will  at  the  election  or  unless 
the  statute  contains  a  further  provision  to  the  effect  that  fail- 
ure to  give  notice  for  the  statutory  time  will  render  the  election 
void. 

3.  The   failure   of  the   electors  to   organize  an  election  board 
•      and   take   part   in   the   election    in   two  precincts   of  the   county 

does   not   invalidate   the   election. 

4.  Proof  by  affidavit  of  the  posting  of  notices  of  election  is 
not  required  to  be  filed  with  the  board  of  county  commissioners. 
The  facts  with  reference  to  the  posting  of  notices  may  be  de- 
termined by  any  competent  proof. 

5.  The  law  does  not  require  that  notices  of  election  be  posted 
by  designated  officials  only.  They  may  be  posted  by  private 
citizens. 

APPEAL  from  the  District  Court  of  the  Tenth  Judicial 
District,  for  Nez  Perce  County.  Hon.  Wallace  N.  Scales, 
Judge. 

Action  to  enjoin  the  issuance  of  county  road  and  bridge 
bonds.    Judgment  of  dismissal  affirmed, 

Ewing  W.  Stephens,  for  Appellant. 

Since  the  law  does  not  fix  the  time  for  holding  special 
elections,  the  provisions  of  the  law  as  to  notice  are  man- 
datory, and  the  election  is  void  unless  notice  is  given  in  the 
manner  provided  by  the  statute.  {State  v.,  Echols,  41 
Kan.   1,   20  Pac.   523;   Guernsey  v,  McHaley,  52   Or.  555, 

2.  Necessity  for  notice  or  proclamation  of  election,  see  note  in 
120  Am.  St.  794. 
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98  Pac.  158;  Hatfield  v.  City  of  Covington,  177  Ky.  124, 
197  S.  W.  535.) 

**Thc  failure  to  publish  the  notice  of  a  special  election 
for  the  full  time  required  by  law  is  a  fatal  defect  render- 
ing the  election  void  and  preventing  the  lawful  issuance  of 
bonds  which  depend  upon  it  for  their  validity."  (jBber- 
Jiardt  Const.  Co.  v.  Board  of  Commrs.  of  Sedgwick  Co^, 
100  Kan.  394,  164  Pac.  281;  ShinaU  v.  City  of  CartersviUe, 
144  Ga.  219,  87  S.  E.  290.) 

The  failure  to  post  notices  of  election  as  required  by 
statute  is  fatal.  (Montgomery  County  Commrs.  v.  Hender- 
son, 122  Md.  533,  89  Atl.  858.) 

Leo  McCarty  and  Eugene  A.  Cox,  for  Respondent. 

It  is  essential  that  the  electors  should  have  notice  of  the 
time,  place  and  objects  of  the  election — that  is,  they  should 
have  knowledge  of  them ;  but  an  omission  to  follow  the  par- 
ticular mode  provided  by  statute  for  publishing  such  notice 
may  not  render  the  election  void,  and  will  not,  if  the 
electors  have  actual  notice,  and  do,  in  fact,  take  part  in  the 
election.  (McCrary  on  Elections,  4th  ed.,  par.  178,  p.  134; 
Dishon  v.  Smith,  10  Iowa,  212;  Huffaker  v.  Edgington,  30 
Ida.  179,  163  Pac.  793;  Lansdon  v.  State  Board  of  Can- 
vassers, 18  Ida.  596,  111  Pac.  133;  McGrane  v.  County  of 
Nez  Perce,  18  Ida.  714,  Ann.  Cas.  1912A,  165,  112  Pac. 
312,  32  L.  R.  A.,  N.  S.,  730;  Harper  v.  Dotson,  32  Ida.  616, 
187  Pac.  270;  Baker  v.  Scott,  4  Ida.  596,  43  Pac.  76;  Bowers 
V.  Smith,  111  Mo.  45,  33  Am.  St.  491,  20  S.  W.  101,  16 
L.  R.  A.  754.) 

**The  principle  underlying  all  these  decisions  is  that  the 
rights  of  the  voters  should  not  be  prejudiced  by  the  errors 
or  wrongful  acts  of  the  election  officers,  unless  it  be  made 
to  appear  that  a  fair  election  was  prevented  by  reason  of 
the  alleged  irregularities.'*  {Pickett  v.  Board  bf  County 
Commrs.,  24  Ida.  200,  133  Pac.  112;  BaU  v.  Campbell,  6 
Ida.  754,  59  Pac.  559;  PUtt  v.  City  of  Payette,  19  Ida.  470, 
114  Pac.  25;  Corker  v.  Village  of  Mountainhome,  20  Ida. 
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32,  116  Pac.  108;  Sanmiercamp  v.  Kelly,  8  Ida.  712,  71 
Pac.  147.) 

Defects  in  the  form,  posting  and  publication  of  notices 
of  election  are  considered  and  the  authorities  are  reviewed 
in  Toum  of  Orove  v,  Haskell,  24  OU.  707,  104  Pac.  56; 
HiU  V.  Skinner,  169  N.  C.  405,  86  S.  E.  351;  Wheat  v. 
Smith,  50  Ark.  266,  7  S.  W.  161;  Gollar  v.  City  of  Louis- 
vUle,  187  Ky.  187,  448,  219  S.  W.  421;  Leury  v.  Young, 
55  Mont.  275,  176  Pac  36. 

Where  the  result  of  the  election  is  not  affected,  the  fail- 
ure to  designate  polling  places  or  the  designation  of  the 
polling  places  as  **the  usual  voting  place''  or  **the  regular 
voting  place"  is  immaterial.  (Manly  v.  Board  of  Commrs., 
46  Colo.  491,  104  Pac.  1045;  Kline  v.  Mayor  amd  Council 
of  Streator,  78  111.  App.  42;  State  v.  HacJcma/n,  273  Mo. 
670,  202  S.  W.  7 ;  Hurd  v.  City  of  Fairbury,  87  Neb.  745, 
128  N.  W.  638;  Board  of  County  Commrs.  v.  Security 
Trust  Co.,  164  N.  C.  301,  80  S.  E.  230;  State  v.  Carbon 
County,  36  Utah,  394,  104  Pac.  222;  Moyle  v.  Board  of 
County  Commrs.,  53  Utah,  352,  178  Pac.  918.) 

RICE,  C.  J. — This  action  was  commenced  by  appellant, 
a  resident  and  taxpayer  of  Nez  Perce  county,  to  enjoin  the 
issuance  of  bonds  for  the  purpose  of  constructing  and  re- 
pairing roads  and  bridges. 

Appellant  contends  that  the  election  authorizing  issu- 
ance of  the  bonds  was  illegal,  for  the  reason  that  the  notices 
posted  in  the  various  precincts  of  the  county  were  insuflS- 
cient  in  the  following  particulars: 

(1)  That  the  notices  iwsted  in  the  several  precincts  did 
not  describe  the  polling  place  in  each  precinct  with  par- 
ticularity, but  only  as  "the  usual  voting  place." 

(2)  That  in  six  of  the  twenty-five  voting  precincts  of  the 
county,  the  notices  were  not  posted  for  twenty  days  as  re- 
quired by  the  statute,  but  for  a  less  time  ranging  from  ten 
to  nineteen  days. 

(3)  That  in  two  precincts  an  election  was  not  held  be- 
cause of  failure  of  the  electors  therein  to  organize. 
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(4)  That  in  two  precincts,  no  affidavits  of  posting  were 
filed. 

(5)  That  notices  of  election  were  not  posted  by  officers 
of  the  law,  but  by  private  citizens. 

"We  will  take  up  and  discuss  in  order  the  objections  of 
appellant  as  set  out  above. 

First:  The  court  found  that  there  had  been  no  changes 
in  the  boundaries  of  the  election  precincts,  nor  in  the  poll- 
ing places,  for  seven  years  preceding  the  election  in  ques- 
tion. The  designation  of  the  place  where  the  election  would 
be  held  as  ''the  usual  voting  place"  was  sufficient  to  ap- 
prise the  voters  of  the  actual  place  where  the  polls  would 
be  opened.  The  notice,  specifying  that  the  dection  would 
be  held  at  '*the  usual  voting  place"  was  a  substantial  com- 
pliance with  the  requirements  of  the  statute.  (Hurd  v. 
City  of  Fairbury,  87  Neb.  745,  128  N.  W.  638;  Board  of 
County  Commrs.  v.  Security  Tru^t  Co.,  164  N.  C.  301,  80 
S.  E.  230;  State  v.  Bernier,  98  Minn.  1,  38  N.  W.  368.) 

Second:  Our  statute  (C.  S.,  sec.  3527)  contains  the  fol- 
lowing provision:  **The  notices  herein  provided  for  shall 
be  posted,  or  posted  and  published,  at  least  twenty  days 
before  such  election." 

It  is  evident  that  the  requirement  as  to  time  cannot  be 
substantially  complied  with  unless  it  is  literally  complied 
with.  A  requirement  that  the  notice  shall  be  posted  at 
least  twenty  days  cannot  be  substantially  complied  with 
by  posting  for  a  less  number  of  days.  The  question  relates 
to  the  mandatory  nature  of  the  statute. 

In  some  jurisdictions  it  is  held  that  a  strict  compliance 
with  the  statutory  requirements  as  to  the  time  of  giving 
notice  of  an  election  is  an  essential  prerequisite  to  its  valid- 
ity. {City  of  Miami  v.  Romfh,  66  Fla.  280,  63  So.  440; 
Guernsey  v.  McHaley,  52  Or.  555,  98  Pac.  158;  Staie  v. 
Staley,  90  Kan.  624,  135  Pac.  602 ;  Hatfield  v.  City  of  Cov- 
ingion,  177  Ky.  124,  197  S.  W.  535;  State  v.  Echols,  41 
Kan.  1,  20  Pac.  523;  Montgomery  County  Commrs,  v.  Hen- 
dmon,  122  Mi  533,  89  Atl  868.) 
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However,  we  are  of  the  opinion  that  the  correct  rule,  and 
the  one  supported  by  the  great  weight  of  authority,  may  be 
stated  as  follows:  Statutory  directions  as  to  the  time  and 
manner  of  giving  notice  of  elections  are  mandatory  upon 
the  officers  charged  with  the  duty  of  calling  the  election, 
and  will  be  upheld  strictly  in  a  direct  action  instituted 
before  an  election;  but  after  an  election  has  been  held,  such 
statutory  requirements  are  directory  unless  it  appears  that 
the  failure  to  give  notice  for  the  full  time  specified  by  the 
statute  has  prevented  electors  from  giving  a  full  and  free 
expression  of  their  will  at  the  election,  or  unless  the  statute 
contains  a  further  provision,  the  necessary  effect  of  which 
is  that  failure  to  give  notice  for  the  statutory  time  will 
render  the  election  void.  {Napton  v.  Meek,  8  Ida.  625,  70 
Pae.  945;  Harper  v.  Dotson,  32  Ida.  616,  187  Pac.  270; 
Lansdon  v.  State  Board  of  Ca/nvassers,  18  Ida.  596,  111 
Pac.  133;  HUl  v.  Skinner,  169  N.  C.  405,  86  S.  E.  351; 
Jones  v.  State,  153  Ind.  440,  55  N.  E.  229 ;  Toum  of  Grove 
V,  Haskell,  24  Okl.  707,  104  Pac.  56;  Ellis  v.  Karl,  7  Neb. 
381;  Seymour  v.  City  of  Tacoma,  6  Wash.  427,  33  Pac. 
1059;  State  v.  Doherty,  16  Wash.  382,  58  Am.  St.  39,  47 
Pac.  958;  Wheat  v.  Smith,  50  Ark.  266,  7  S.  W.  161;  City 
of  Albuquerque  v.  Water  Supply  Co,,  24  N.  M.  368,  174 
Pac.  217;  Lowe  v.  Consolidated  School  Dist.,  79  OW.  115, 
191  Pac.  737,  5  L.  R.  A.  519 ;  City  of  Loveland  v.  Western 
Light  &  Power  Co., ^65  Colo.  55,  173  Pac.  717;  Backus  v. 
City  of  Virginia,  123  Minn.  48,  142  N.  W.  1042 ;  People  v. 
Avery,  102  Mich.  572,  61  N.  W.  4;  Hicks  v,  Krigbaum,  13 
Ariz.  237,  108  Pac.  842;  State  v,  Lentz,  50  Mont.  322,  146 
Pac.  932;  Fike  v.  State  of  Ohio,  4  Ohio  C.  C.  Rep.,  N.  S., 
81;  State  V.  Carroll,  17  B.  I.  591,  24  Atl.  835;  Demaree 
V,  Johnson,  150  Ind.  419,  49  N.  E.  1062,  50  N.  E.  376; 
State  V.  Gordon,,  2^2  Mo.  615,  147  S.  W.  795;  Heam  v. 
Commrs.  Blount  County,  182  Ala.  392,  62  So.  535;  Brown 
V.  Street  Lighting  Dist.,  69  N.  J.  L.  485,  55  Atl.  1080; 
Hurd  v..  City  of  Fairbwry,  supra;  Dishon  v.  Smith,  10 
Iowa,  212;  Gollar  v.  City  of  Louisville,  187  Ky.  448,  219 
S.  W.  421;  McCrary  on  Elections,  4th  ed.,  p.  133,  sec.  177 
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et  seq.;  20  C.  J.,  p.  99,  sec.  84j  15  C.  J.,  p.  619,  sec.  330; 
9  R.  C.  L.,  p.  993,  sec.  15.) 

The  court  found  that  the  electors  of  the  county  were 
•  fully  informed  as  to  the  time,  place  and  purpose  of  hold- 
ing the  election,  and  as  to  the  polling-place  in  each  precinct 
where  the  votes  would  be  received.  The  court  also  found 
that  none  of  the  defects  above  referred  to  affected  the  result 
of  the  election.  It  is  not  averred  in  the  complaint,  nor 
shown  by  the  record,  that  any  elector  was  deprived  of  his 
vote  by  reason  of  the  fact  that  notices  were  not  posted  the 
statutory  length  of  time  in  the  five  precincts.  The  court 
further  found  affirmatively  that  none  of  the  electors  failed 
to  vote  by  reason  of  any  of  the  irregularities  mentioned  in 
the  complaint. 

We  are  of  the  opinion  that  the  election  was  not  illegal 
or  void  on  account  of  the  defects  in  the  posting  of  notices 
in  the  five  precincts  of  the  county. 

Third:  Under  the  statute,  any  of  the  electors  may  organ- 
ize an  election  board  in  case  the  members  thereof  appointed 
for  that  purpose  do  not  appear  and  open  the  polls.  The 
law  does  not  compel  electors  to  cast  their  votes. 

Fourth:  The  statute  does  not  require  proof  by  affidavit 
of  the  posting  of  the  notices  to  be  filed  with  the  board  of 
county  commissioners.  The  commissioners  may  have  other 
means  of  establishing  the  facts.  Their  record  recites  that 
the  notices  were  duly  posted,  and  the  court  found  as  a  fact 
that  notices  in  the  two  precincts  mentioned  were  posted  for 
the  full  period  of  twenty  days. 

Fifth:  The  law  does  not  specify  by  whom  the  election  no- 
tices must  be  posted.  They  may  be  posted  by  private  citi- 
rcns,  as  well  as  by  officers.  The  essential  thing  toward 
which  the  statute  is  directed  is  the  posting  of  the  notices. 
{State  V,  Sengstacken,  61  Or.  455,  Ann.  Gas.  1914B,  230, 
122  Pac.  292.) 

The  judgment  is  affirmed.     Costs  awarded  to  respondent 

Budge,  McCarthy,  Dunn  and  Lee,  JJ.,  concur. 
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(April    18,    1921.) 

ELVIN  ADAMS,  Respondent,  v.  CALDWELL  IVflLLING 
&  ELEVATOR  COMPANY,  '  a  Corporation,  Doing 
Business  at  Weiser,  Idaho,  Under  the  Finn  Name  of 
WEISER  MILLING  &  ELEVATOR  COMPANY,  Ap- 
pellant. 

[197  Pac.  7«3.] 

CftATTKL      MOETOAQE — GbOWINO      CbOP — SEVERANCE— SALE—COKVERSION 

— Liabiuty    of    Purchaser    to    Mortgagee  —  Foreclosure    by 
Notice  and   Sale — ^Reasonable   Attorney's  Fee. 

1.  A  mortgage  on  a  growing  crop  duly  recorded  is  valid  as 
against  one  who  purchases  the  crop  from  the  mortgagor  after 
severance. 

2.  One  who  purchases  such  a  crop  from  the  mortgagor  with- 
out the  consent  of  the  mortgagee  is  liable  to  the  mortgagee  in 
conversion  for  the  reasonable  value  of  the  crop  so  purchased, 
up  to  the  amount  due  and  unpaid  on  the  mortgage. 

APPEAL  from  the  District  Court  of  the  Seventh  Judi- 
cial District,  for  Washington  County.  Hon.  Ed.  L.  Bryan, 
Judge. 

Action  for  conversion.   Judgment  for  plaintiflf.   Affirmed. 

Scatterday  &  Van  Duyn  and  Stone  &  Jackson,  for  Ap- 
pellant. 

Plaintifif  waived  his  right  to  a  lien  and  is  estopped  from 
asserting  his  lien  as  against  this  defendant  by  reason  of 
his  failure  to  assert  his  rights  when  he  knew  the  grain  was 
being  taken  to  market  and  when,  by  his  failure  to  so  act, 
he  permitted  the  defendant  to  buy  and  pay  for  the  grain. 
{Knollin  v.  Jones,  7  Ida.  466,  63  Pac.  638;  Ryan  v.  Rogers, 
14  Ida.  309,  94  Pac.  427;  Sigel-Campion  Livestock  Co.  v. 
Holly,  44  Colo.  580,  101  Pac.  68;  Ziegler  v.  Ilfeld,  52  Colo. 

1.  Effect  of  severance  of  growing  crops  from  land  on  lien  under 
chattel  mortgage,  see  note  in  18  Am.  St.  770. 

On  the  question  of  sale  or  mortgage  of  future  and  growing  crops, 
see  notes  in  23  Lw  B.  A.  449;  L.  R.  A.  19170,  8. 
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275,  Ann.  Cas.  1913D,  583,  122  Pac.  56;  11  Corpus  Juris, 
Chattel  Mortgages,  sec.  339.) 

The  mortgagee  of  a  growing  crop  loses  his  lien  by  allow- 
ing the  crop  to  be  removed  from  the  land  on  which  it  was 
grown,  thereby  removing  the  means  of  identifying  the 
property.  (5  R.  C.  L.  444,  sec.  78;  Brande  v,  A.  L.  Bab- 
cock  Hardxoare  Co.y  35  Mont.  256,  119  Am.  St.  858,  88  Pac. 
949;  Oilman  v.  Kendall  &  Srnith,  26  Neb.  82,  18  Am.  St. 
766,  42  N.  W.  281.) 

Ed.  R.   Coulter,  for  Respondent. 

**The  mortgage  vested  the  title  of  the  growing  wheat  in 
the  mortgagee,  and  the  recording  of  it  created  cdnstructive 
notice  as  against  a  subsequent  purchaser  or  attaching 
creditor.  The  lien  follows  the  grain  after  severance  and 
removal,  and  the  money  after  sale,  whether  such  removal 
be  by  the  mortgagor  or  by  a  third  person,  and  whether 
the  removal  be  rightful  or  tortious.  The  change  which  it 
underwent  did  not  change  the  property  so  as  to  divest  the 
title  of  the  mortgagee  or  to  prevent  its  identification." 
(Jones  on  Chattel  Mortgages,  par.  69;  Hansen  v.  Haley, 
11  Ida.  278,  81  Pac.  935;  McConneU  v.  La^gdon,  3  Ida. 
157,  28  Pac.  403.) 

McCART^HY,  J. — One  Reid  executed  a  chattel  mortgage 
on  November  10,  1913,  to  respondent,  securing  an  indebted- 
ness of  $400  due  November  10,  1914,  with  seven  per  cent 
interest,  and  covering  a  crop  of  grain  to  be  grown  on  certain 
land,  the  mortgagor  to  retain  possession  until  maturity  of 
the  indebtedness.  After  threshing  the  grain,  and  before  the 
maturity  of  the  note  and  mortgage,  Reid  hauled  part  away 
and  sold  it  to  appellant.  It  was  of  the  reasonable  value  of 
$343.84.  In  November,  1914,  the  debt  having  matured,  and 
being  unpaid,  respondent  foreclosed  the  chattel  mortgage  by 
notice  and  sale  and  sold  other  property  covered  by  it;  after 
paying  the  expenses  of  foreclosure,  $15.15  was  credited 
on  the  debt  secured  by  the  mortgage,  leaving  a  balance  of 
$412.85.    On  learning  that  appellant  had  bought  the  grain, 
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respondent  demanded  that  it  be  returned  to  him  or  that  he 
be  paid  its  value,  and  appellant  refused.  Respondent 
brought  action  for  conversion  and  recovered  the  reasonable 
value  of  the  grain  with  seven  per  cent  interest  from  the  time 
of  the  alleged  conversion. 

Appellant  contends,  first,  that  the  record  of  the  mortgage 
gave  no  constructive  notice  to  appellant  of  respondent's 
lien  on  the  wheat  after  it  was  severed  and  removed  from 
the  premises;  second,  that  respondent  lost  his  lien  because, 
upon  being  informed  that  Reid  was  removing  the  grain, 
he  did  not  prevent  it;  third,  that  an  attorney  fee  should 
not  have  been  allowed  on  the  foreclosure  by  notice  and  sale. 

Chattel  mortgages  may  be  made  upon  growing  crops  and 
upon  crops  to  be  sown  and  grown  in  the  future.  When 
duly  recorded,  such  a  mortgage  is  notice  to  all  persons  claim- 
ing to  have  acquired  rights  in  or  to  the  mortgaged  crop 
'  through  or  under  the  mortgagor,  subsequent  to  the  recording 
of  the  mortgage.  (C.  S.,  sec.  6373;  Shields  v.  Ruddy,  3  Ida. 
•148,  at  154,  28  Pac.  405 ;  Fierce  v.  Langdon,  3  Ida.  141,  28 
Pac.  401;  McConnell  v.  Langdon,  3  Ida.  157,  28  Pac.  403.) 
The  lien  follows  the  grain  after  severance  and  removal  and 
is  valid  against  a  purchaser  from  the  mortgagor.  (Jones 
on  Chattel  Mortgages,  5th  ed.,  sec.  69;  Edreson  v.  Larson, 
101  Minn.  417,  118  Am.  St.  631,  112  N.  W.  628;  Keel  v. 
Levy,  19  Or.  450,  24  Pac.  253 ;  Phillip  Best  Co.  v.  Fills- 
bury  etc.  Co.,  5  Dak.  62,  37  N.  W.  763;  Smith  v.  Tdber, 
46  Hun  (N.  Y.),  313.)  The  Montana  case. of  Brande  v. 
A.  L.  Babcock  Hardware  Co.,  35  Mont.  256,  119  Am.  St. 
858,  88  Pac.  949,  is  not  in  point,  because  the  Montana  stat- 
ute, unlike  ours,  provides  that  the  lien  of  a  mortgage  on 
a  growing  crop  continues  after  severance  only  so  long  as 
the  same  remains  on  the  land  of  the  mortgagor.  We  ap- 
prove the  majority  view  above  set  out  rather  than  the  minor- 
ity view  expressed  in  GUlilan  v.  Kendall  et  al.,  26  Neb.  82, 
18  Am.  St.  766,  42  N.  W.  281. 

There  is  no  evidence  that  the  respondent  consented  to 
the  sale  so  as    to  bring    the  case  within  the    doctrine  of 
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Knollin  v.  Jones,  7  Ida.  466,  63  Pac.  638.  The  evidence 
shows  that  while  away  on  a  threshing  trip  he  was  informed 
that^Reid  was  hauling  grain  to  town ;  that  shortly  thereafter 
he  went  to  Caldwell  and  made  inquiries  of  the  appellant's 
manager.  It  is  not  proved  that  he  expressly  consented  to 
the  sale,  and  an  inference  that  he  impliedly  consented  is 
not  justified  by  the  evidence.  On  the  contrary,  the  evidence 
sustains  the  court's'  finding  that  the  sale  was  without  his 
consent. 

The  appellant  alleges  that  the  sale  brought  the  sum  of 
$71.30  over  the  amount  of  the  principal,  interest  and  costs 
of  foreclosure,  and  that  this  amount  should  have  been  cred- 
ited instead  of  $15.15.  Appellant  also  alleges  that  $40  was 
allowed  as  a  reasonable  attorney  fee  on  the  sale,  and  con- 
tends that  an  attorney  fee  cannot  be.  allowed  on  foreclosure 
by  notice  and  sale  unless  a  fixed  amount  is  stipulated  in 
the  note  an<J  mortgage.  We  do  not  pass  upon  this  question 
because,  in  view  of  the  facts,  it  is  unnecessary  to  do  so. 
The  amount  due  for  principal  and  interest  at  the  date  of 
the  sale  was  a  little  more  than  $428.  If  the  appellant's 
contention  that  $71.30  should  have  been  credited  is  correct, 
even  then  the  amount  of  the  deficiency  would  be  greater 
than  the  value  of  the  grain,  which  was  the  basis  of  the  judg- 
ment against  this  appellant.  It  is  thus  clear  that  the  appel- 
lant was  not  prejudiced. 

The  judgment  is  affirmed,  with  costs  to  respondent. 

Eice,  C.  J.,  and  Budge,  Dunn  and  Lee,  JJ.,  concur. 
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(April    18,    1921.) 

JAY  L.  HOSKINS,  Appellant,  v.  BENJAMIN  D.  MICH- 
ENEB, Respondent. 

[197  Pac.   724.] 

Spxcmo    Performance  —  OiTBEr—AccEPTANCJB— Rejection — Oountke- 

OFFEB. 

1.  In  order  to  constitute  a  contract  it  is  neceflsary  that  the 
offer  shall  be  accepted  as  made. 

2.  If  a  pretended  acceptance  adds  any  provision  to  which  the 
offeror  did  not  assent,  the  consequence  is  that  the  offer  is  re- 
jected and  no  contract  is  formed. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Lincoln  County,    Hon.  Wm.  A.  Babcock,  Judge. 

Action  for  Specific  performance  of  contract  for  purchase 
of  real  estate.    Judgment   for   defendant.    Affirmed, 

E.  D.  Reynolds,  for  Appellant. 

The  evidence  was  not  contradicted  that  appellant  took 
immediate  possession  of  the  land  and  began  improving  it. 
Respondent's  agent  knew  appellant  had  possession,  as  he 
went  to  the  land  to  find  appellant.  The  respondent  was 
charged  with  notice  of  any  such  facts  coming  to  the  at- 
tention of  his  agent.     (Mechem  on  Law  of  Agency,  p.  550.) 

James  R.  Bothwell,  W.  Orr  Chapman  and  Henry  M.  Hall, 
for  Respondent. 

The  offer  made  by  the  agents  to  the  plaintiflf  was  not  in 
accordance  with  the  authority  contained  in  the  letter  from 
the  defendant  to  the  agents.  Hence,  there  could  have  been 
no  acceptance  and  no  contract.  (Ann.  Cas.  1917A,  520;  31 
Cyc.  1253  et  seq.  and  cases  cited.) 

Part  performance  of  an  unauthorized  and  unratified  con- 
tract cannot  be  construed  either  to  effect  or  make  a  contract 
which  never  existed,  or  to  take  such  nonexistent  contract 
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without  the  operation  of  the  statute  of  frauds.  The  acts 
done  must  have  been  in  pursuance  of  the  contract  and  to 
carry  it  into  execution,  and  with  the  consent  Bjid  knowledge 
of  the  other  party.  (Ann.  Cas.  1913E,  507,  and  note,  pp. 
510-512.) 

A  possession  taken  by  the  authority  of  an  alleged  agent 
of  the  vendor,  without  the  vendor's  knowledge,  has  been  held 
insufficient,  unless  such  agent  had  written  authority  from  the 
vendor  to  surrender  possession.     (2  Ann.  Cas.  286.) 

McCarthy,  J.— Between  May  1  and  May  13,  1916,  re- 
spondent wrote  Heiss  &  Hardwick,  real  estate  dealers  of 
Jerome,  Idaho: 

**I  am  planning  to  go  to  my  land  south  of  Jerome  late 
this  summer  and  put  it  in  fall  crop.  If  you  can  sell  it 
before  I  get  there,  well  and  good.  I  will  let  it  go  at  $65 
an  acre  as  it  stands.    My  equity  in  cash." 

Heiss  &  Hardwick  showed  the  land  in  question  to  appel- 
lant, first  telling  him  that  the  price  was  $64  per  acre.  Later, 
on  consulting  respondent's  letter,  they  notified  appellant 
that  the  price  asked  was  $65  per  acre.  On  May  13th  a  writ- 
ten instrument  was  signed  by  Heiss  &. Hardwick  and  appel- 
lant, by  which  the  latter  agreed  to  purchase  the  land  for 
$65  per  acre,  $100  down  and  the  balance  of  the  amount 
of  respondent's  equity  within  a  reasonable  time,  it  being 
agreed  that  any  time  within  sixty  days  was  a  reasonable 
time.  Heiss  &  Hardwick  wired  respondent  that  they  had 
sold  his  land  and,  on  May  15th,  wrote  him  that 'he  was  to 
get  $1,341  cash  for  his  equity,  which  would  amount  to  less 
than  $65  per  acre.    Respondent  wired  back: 

**You  disregarded  agreement.  My  land  is  off  the  mar- 
ket." 

On  May  26th  Heiss  &  Hardwick  wrote  respondent  that 
they  had  sold  the  land  for  $65  per  acre,  his  equity  to  be 
paid  in  cash,  and  inclosed  deed  for  him  to  execute.  Re- 
spondent refused  to  execute  the  deed,  adhering  to  his  posi- 
tion that  his  offer  had  been  withdrawn.  Appellant  had  paid 
$100  to  Heiss  &  Hardwick  on  their  executing  the  agreement, 
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and,  without  respondent's  knowledge,  had  in  the  meantime 
gone  upon  the  land  and  made  certain  improvements.  Appel- 
lant brought  this  action  for  specific  performance.  The  court 
found  that  the  offer  of  sale  made  by  respondent  had  not 
been  accepted  by  appellant  and  entered  judgment  for  re- 
spondent. 

Appellant's  principal  contention  is  that  the  written  agree- 
ment between  himself  and  Heiss  &  Hardwick  of  May  13th 
was  a  suflBcient  acceptance  in  writing  of  the  written  offer 
made  by  respondent  through  his  agents,  Heiss  &  Hardwick, 
and  that  the  finding  of  the  court  to  the  contrary  is  not 
supported  by  the  evidence. 

*'In  order  to  make  a  bargain  it  is  necessary  that  the  ac- 
ceptor shall  give  in  return  for  the  offeror's  promise  exactly 
the  consideration  which  the  offeror  requests.  If  an  act  is 
requested,  that  very  act  and  no  other  must  be  given.  If  a 
promise  is  requested  that  promise  must  be  made  absolutely 
and  unqualifiedly.  TJhis  does  not  mean  necessarily  that  the 
precise  words  of  the  requested  promise  must  be  repeated, 
but  by  a  positive  and  unqualified  assent  to  the  proposal  the 
acceptor  must  in  effect  agree  to  make  precisely  the  promise 
requested ;  and  if  any  provision  is  made  to  which  the  offeror 
did  not  assent,  the  consequence  is  not  merely  that  this  pro- 
vision is  not  binding  and  that  no  contract  is  formed,  but 
that  the  offer  is  rejected."  (1  Williston  on  Contracts,  sec. 
75,  p.  128.) 

**A  conditional  acceptance  is  in  effect  a  statement  that  the 
offeree  is  willing  to  enter  into  a  bargain  differing  in  some 
respects  from  that  proposed  in  the  original  offer.  The  con- 
ditional acceptance  is,  therefore,  itself  a  counter-offer  and 
rejects  the  original  offer,  so  that  thereafter  even  an  unquali- 
fied acceptance  of  that  offer  will  not  form  a  contract.  (Id., 
sec.  77,  p.  134.) 

''A  reply  altering  in  any  way  the  method  of  payment  or 
performance,  ....  will  invalidate  an  acceptance."  (Id., 
sec,  77,  p.  136.) 

The  text  is  sustained  by  many  cases  cited. 
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If  it  be  conceded  that  respondent's  letter  to  Heiss  ft  Hard- 
wick  was  a  valid  offer  in  writing  to  sell  the  land,  the  agree- 
ment between  appellant  and  Heiss  &  Hardwick  did  not  con- 
stitute an  acceptance.  The 'offer  was  to  sell  the  land  on 
condition  the  amount  of  respondent's  equity  was  paid  in 
cash.  The  agreement  between  Heiss  &  Hardwick  and  appel- 
lant provided  that  the  balance  of  respondent's  equity,  over 
and  above  the  $100  paid  in  cash,  should  be  paid  within  a 
reasonable  time,  and  that  any  time  within  sixty  days  was 
reasonable.  This  would  not  be  paying  the  amount  of  the 
equity  in  cash.  (1  Words  and  Phrases,  997,  998.)  There- 
fore, there  was  not  a  valid  acceptance  of  respondent's  offer 
but  rather  a  counter-offer  which  constituted  a  rejection.  The 
respondent  was  within  his  rights  in  withdrawing  his  land. 

In  still  another  respect  it  appears  that  there  was  no 
valid  acceptance.  While  appellant  testifies  that  he  did  not 
direct  Heiss  &  Hardwick  to  write  the  letter  of  May  15th, 
by  which  respondent  was  led  to  believe  that  the  offer  was 
for  less  than  $65  per  acre,  the  inference  is  justified  that 
he  knew  it  was  written  and  that  they  were  acting  for  him 
rather  than  for  respondent  in  this  respect.  Their  act  in 
writing  this  letter  and  withholding  from  respondent  the  fact 
that  appellant  had  agreed  with  them  in  writing  to  pay  $65 
an  acre  can  fairly  be  considered  a  counter-offer  on  the  part 
of  appellant  which  respondent  refused  to  accept.  Conced- 
ing, as  a  general  rule,  that  an  acceptance  communicated 
to  an  agent  who  is  acting  in  good  faith  for  the  original 
principal  is  valid,  that  rule  should  not  be  applied  under  the 
facts  of  this  case. 

Appellant's  act  in  entering  upon  the  land  and  making, 
improvements  without  respondent's  consent,  and  in  the  ab- 
sence of  a  valid  contract. of  purchase,  did  not  give  him  a 
tight  to  specific  performance. 

•  As  the  views  expressed  above  are  decisive  of  the  case,  it 
is  unnecessary  to  discuss  other  matters  mentioned  in  the 
briefs.    The  judgment  is  affirmed,  with  costs  to  respondent. 

Bice,  C.  J.,  and  Budge,  Dunn  and  Lee,  JJ.,  concur. 
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(Apra   20,    1921.) 

S.  P.  NEWMAN,  Respondent,  V.  CHEESMAN  AUTOMO- 
BILE CO.,  a  Corporation,  Appellant. 

[197  Pac.  826.] 

8T7MMONS  —  DErxonrx    Ssbyice — Answer — Dkpatji/t    Judgment — ^Mo- 
tion TO  Set  Aside. 

1.  By  tendering  an  answer  appellant  submits  to  the  jurisdic* 
tion  of  the  court  and  cures  defect,  if  any,  in  the  service  of 
vummons   and    complaint. 

2.  The  action  of  a  trial  court  in  refusing  to  set  aside  a  judg- 
ment by  default  on  account  of  inadvertence,  surprise  or  excusable 
neglect  will  not  be  disturbed  on  appeal,  unless  it  appears  that 
there  has  been  an  abuse  of  the  discretion  vested  in  such  court. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  of  the  State  of  Idaho,  for  Lincoln  County.  Hon. 
Wm.  A.  Babcock,  Judge. 

Motion  to  set  aside  judgment  by  default  Motion  denied 
and  defendant  appeals.    Affirmed. 

Walters  &  Hodgin  and  Boyd,  Devine  &  Eccles,  for  Ap- 
pellant. 

Paul  S.  Haddock,  for  Respondent 

Counsel  file  no  briefs. 

DUNN,  J. — This  action  wap  brought  by  the  plaintiff  to 
recover  from  the  defendant  the  sum  of  $200,  paid  on  the 
purchase  price  of  a  new  automobile,  and  $775,  the  alleged 
value  of  a  used  automobile  delivered  to  the  defendant,  which 
was  to  apply  on  the  purchase  price  of  said  new  automobile. 

Summons  and  writ  of  attachment  were  issued  in  said 
action  on  August  16,  1917,  and  on  the  same  day  levy  was 

1.  Pleading  to  merits  as  waiver  of  defective  service  of  sum- 
mons, see  note  in  4  Asm.  Oas.  290. 


Digitized  by 


Google 


686        Newman  v.  Cheesman  Automobile  Co.     [33  Idaho, 

Opinion  of  the  Conrt — Dunn,  J. 

made  on  a  Peerless  seven-passenger  automobile  as  the  prop- 
erty of  the  defendant.  On  August  21,  1917,  summons  was 
served  at  Shoshone,  Idaho,  on  W.  S.  Cheesman,  as  manager 
of  said  Cheesman  Automobile  Company. 
y  No  appearance  having  been  made  by  said  defendant,  its 
default  was  duly  entered  and  on  September  11,  1917,  said 
action  came  on  to  be  heard  in  open  court  at  Shoshone,  and 
judgment  was  entered  against  the  said  defendant  as  prayed 
for  in  the  complaint. 

Execution  issued  on  September  12,  1917,  and  on  September 
19th  the  sheriff  of  Lincoln  county  sold  the  said  Peerless 
seven-passenger  automobile  under  and  by  virtue  of  said  execu- 
tion. 

On  September  28,  1917,  the  defendant  appearing  specially, 
moved  the  court  to  quash,  vacate  and  set  aside  the  summons 
in  said  cause  and  the  service  and  return  thereof  and  to 
dissolve  the  writ  of  attachment  issued  in  said  cause  for  the 
following  reasons : 

**That  the  defendant,  Cheesman  Automobile  Company, 
is  a  corporation  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Utah,  and  not  engaged  in  trans- 
acting business  within  the  state  of  Idaho,  within  the  purview 
of  the  statutes  of  the  said  state  of  Idaho,  relating  thereto. 

**That  the  nature  of  this  action  as  disclosed  by  the  com- 
plaint is  personal  in  its  nature,  and  does  not  fall  within  the 
sections  of  the  statutes  of  the  state  of  Idaho  authorizing  ser- 
vice outside  of  the  state  or  by  publication. 

"That  said  action,  as  disclosed  by  the  complaint  is  not  one 
upon  a  judgment,  or  upon  contract  express  or  implied, 
within  the  purview  of  sections  4302  and  4303,  Idaho  Revised 
Codes,  and  that  said  attachment  was  wrongfully  issued. 

'*That  by  reason  of  the  foregoing  this  court  has  acquired 
no  jurisdiction  of  the  defendant.'' 

This  motion  was  not  brought  on  for  hearing,  but  on 
November  16th,  1917,  the  defendant  filed  notice  of  motion 
that  on  December  1,  1917,  or  as  soon  thereafter  as  counsel 
could  be  heard,  it  iivould  move  the  court  to  vacate  the  judg- 
ment rendered  against  the  defendant  in  said  cause  and  set 
aside  the  default  of  the  defendant  on  the  following  grounds : 
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*'That  at  the  date  of  entering  said  default  and  at  the  date 
of  rendering  said  judgment,  this  court  had  acquired  no 
jurisdiction  of  the  defendant. 

''That  said  proceedings  and  all  thereof  were  taken  against 
this  defendant  through  its  inadvertence,  surprise  or  excus- 
able neglect,  all  of  which  will  more  fuUy  appear  from  the 
affidavits  of  Walker  S.  Cheesman,  Elias  Cross  and  E.  A. 
Walters,  which  are  hereto  attached  and  which  with  the  de- 
fendant's verified  answer  which  is  attached  hereto  and 
tendered  for  filing,  and  as  for  an  affidavit  of  merits,  to- 
gether with  the  records  and  files  in  said  cause,  will  be  used 
in  support  of,  and  upon  the  hearing  of,  said  motion." 

At  the  same  time  the  defendant  filed  its  answer  in  said 
catise  and  the  affidavits  of  W.  S.  Cheesman,  Elias  Cross  and 
B.  A.  Walters  in  support  of  its  said  motion. 

On  November  28,  1917,  in  opposition  to  said  motion,  the 
plaintiff  filed  the  affidavits  of  E.  G.  Gooding,  Paul  S.  Had- 
dock and  L.  S.  Johnson  and  before  the  motion  was  heard 
the  additional  affidavit  of  S.  P.  Newman. 

On  the  hearing,  after  argument  by  counsel  for  the  re- 
spective parties,  the  motion  was  by  the  court  denied  and  the 
defendant  appealed. 

Respondent  has  moved  to  dismiss  the  appeal  on  the  ground 
that  it  was  not  taken  ,and  prosecuted  in  good  faith  and 
that  appellant  has  failed  to  file  any  assignment  of  errors  or 
to  file  or  serve  brief  or  argument  on  appeal. 

The  motion  to  dismiss  the  appeal  is  not  well  taken  and  is 
therefore  denied. 

By  tendering  an  answer  the  appellant  submitted  to  the 
jurisdiction  of  the  court  and  cured  the  defect  in  the  service 
relied  upon,  if  there  was  in  fact  any  such  defect.  {Felts  v. 
Boyer,  73  Or.  83,  144  Pac.  420.) 

This  leaves  simply  the  question  whether  or  not  there  is 
inadvertence,  surprise  or  excusable  neglect  shown  which  en- 
titled the  appellant  to  have  the  judgment  and  default  set 
aside  and  the  case  heard  on  its  merits.  The  principal,  if 
not  the  sole,  ground  upon  which  the  appellant  relies  is  the 
claim  made  by  W.  S.  Cheesman,  its  manager,  that  at  the'  time 


Digitized  by 


Google 


688        Newman  v.  Cheesman  Automobile  Co.     [33  Idaho, 

Opinion  of  tbe  Court — ^Dunn,  X 

service  of  aummons  was  made  upon  him  in  Shoshone,  Idaho, 
he  was  in  the  oflBce  of  Mr.  Haddock,  attorney  for  the  re- 
spondent, and  that  Mr.  Haddock  then  stated  to  him  that  he 
had  forty  days  after  service  in  which  to  answer  the  com- 
plaint. This  statement  of  Mr.  Cheesman  is  denied  in  the 
affidavit  of  Mr.  Haddock. 

An  examination  of  the  evidence  submitted  to  the  trial 
court,  which  is  wholly  documentary,  leaves  us  unable  to  say 
that  the  trial  judge  abused  his  discretion  in  refusing  to  set 
aside  the  judgment  and  default.  We.  therefore  hold  that 
the  judgment  of  the  trial  court  should  be  affirmed,  and  it  is 
fio  ordered.    Costs  to  the  respondent. 

Bice,  C.  J.y  and  Budge,  McCarthy  and  Lee»  JJ.,  concur. 


(April  20,  1921.) 

S.  P.  NEWMAN,  Respondent,  v.  CHEE'SMAN  AUTOMO- 
BILE CO.,  a  Corporation,  Appellant. 

[197  Pac.  827.] 

Walters  &  Hodgin  and  Boyd,  Devine  &  Ecdes,  forAp- 
pellant. 

Paul  S.  Haddock,  for  Respondent. 

Counsel  file  no  briefs. 

DUNN,  J. — This  is  an  action  between  the  same  parties 
involving  the  same  questions  as  the  preceding  case,  and  by 
authority  of  that  case  the  judgment  of  the  trial  court  is 
affirmed  {ante,  p.  685,  197  Pac.  826).    Costs  to  respondent. 

Rice,  C.  J.,  and  Budge,  McCarthy  and  Lee,  JJ.,  concur. 
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(April  20,  1921.)      - 

STATE,  Eespondent,  v.  OSCAR  FORD,  Appellant 

[197  Pac.  558.] 

Motion  fob  New  Trul— Motion  to  Set  Aside  Intormation— De> 
MUBSER — Arrest  of  Judgment — Instructions — ^Bill  of  Excep- 
tions. 

1.  This  court  eannot  review  an  order  denying  motion  for  a 
new  trial,  overruling  a  demurrer  to  an  information,  denying  a 
motion  to  set  aside  an  information  or  refusing  to '  arrest  judg- 
ment, nor  can  it  pass  upon  objections  to  instructions  given  on 
the  court's  motion,  unless  such  matters  are  presented  hj  bill  or 
bills  of  exceptions  settled  as  required  by  law. 

2.  Evidence  in  this  case  held  sufficient  to  sustain  the  verdict 
and   judgment. 

APPEAL  from  the  Difltriet  Court  of  the  Seventh  Judicial 
District,  for  Canyon  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Appellant  was  convicted  of  the  crime  of  adultery.    Affirmed. 

Eustace  &  Groome,  for  Appellant. 

The  evidence  is  insufficient  to  sustain  tha  verdict  and  the 
judgment  in  this  case  in  that  it  is  not  shown  that  either 
of  the  parties  had  an  adulterous  tendency.  (2  C.  J.  23; 
State  V.  Scott,  28  Or.  3ai,  42  Pac.  1;  Staie  v.  Kimball, 
74  Vt.  223,  52  Atl.  430;  Oreen  v.  State,  53  Tex.  Cr.  540,  110 
S.  W.  908.) 

Roy  L.  Black,  Attorney  General,  and  Clarence  S.  Hill  and 
James  L.  Boone,  Assistants,  for  Respondent. 

In  order  to  procure  a  review  of  the  action  of  the  trial 
court  in  overruling  a  demurrer  to  the  information,  an  ex- 
ception to  such  ruling  must  be  saved  and  presented  to  the 
appellate  court  by  a  bill  of  exceptions.  (C.  S.,  sees.  9008, 
9010;  State  v.  Magmre,  31  Ida.  24,  169  Pac.  175;  State  v. 
Crawford,  32  Ida.  165,  179  Pac.  511.)  In  order  to  procure 
a  review  of  the  action  of  the  trial  court  in  giving  certain 
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instructions  of  his  own  motion,  an  exception  to  such  instFuc- 
tions  must  be  saved  in  the  record  and  presented  to  the 
appellate  court  by  a  bill  of  exceptions.  (C.  S.,  sees.  9008, 
9010,  9013;  State  v.  Peck,  14  Ida.  712,  95  Pac.  515;  State 
V.  Lundhigh,  30  Ida.  365,  164  Pac.  690;  State  v.  Ray,  32 
Ida.  363,  182  Pac.  857.)*  In  order  to  procure  the  review  of 
the  action  of  the  trial  court  in  overruling  a  motion  in  arrest 
of  judgment,  an  exception  to  such  ruling  must  be  saved  and 
presented  to  the  appellate  court  by  a  bill  of  exceptions. 
(C.  S.,  sees.  9008,  9010;  State  v.  MagiUre,  supra;  State  v. 
Crawford,'  supra;  State  v,  Ray  supra,)  In  order  to  pro- 
cure a  review  of  the  action  of  the  trial  court  in  overruling 
a  motion  for  4  new  trial,  an  exception  to  such  action  must 
be  saved  and  presented  to  the  appellate  court  by  a  bill  of 
exceptions.  (C.  S.,  sees.  9008,  9010;  State  v.  Smith,  4  Ida. 
733,  44  Pac.  554;  State  v.  Park,  31  Ida.  694,  175  Pac.  813; 
State  V.  Ray,  supra,) 

It  is  not  error  for  the  trial  court  to  refuse  to  give  re- 
quested instructions  when  their  substance  is  fully  covered 
by  instructions  given.  (C.  S.,  sec.  8972;  State  v.  Jones, 
28  Ida.  428,  154  Pac.  378.) 

The  evidence  is  sufficient  to  sustain  the  verdict.  (State 
V.  Scott,  28  Or.*  331,  42  Pac.  1 ;  Monteith  v.  State,  114  Wis. 
165,  89  N.  W.  828 ;  State  v.  La  More,  53  Or.  261,  99  Pac.  417 ; 
Cwrmtiings  v.  State,  14  Ga.  App.  441,  81  S.  E.  366;  Co^wnts 
V.  State,  49  Tex.  Cr.  329,  94  S.  W.  220;  Wong  Ooon  Let  v. 
United  States,  245  Fed.  745,  158  C.  C.  A.  147;  ^taie  v. 
EimbaU,  74  Vt.  223,  52  Atl.  430.) 

DUNN,  J. — The  defendant  was  convicted  in  the  district 
court  of  Canyon  county  of  the  crime  of  adultery.  His 
motion  for  a  new  trial  was  denied  and  he  has  appealed  from 
the  order  denying  said  motion,  as  well  as  from  the  judg- 
ment, but  we  cannot  review  this  order  in  the  absence  of  a 
bill  of  exceptions.  (State  v.  Park,  31  Ida.  694,  695,  175 
Pac.  813,  and  cases  cited.)  The  record  shows  no  exception 
to  the  order  of  the  court  overruling  defendant's  demurrer 
to  the  information,  nor  to  his  motion  to  set  it  aside,  nor  to 
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the  refusal  of  his  motion  in  arrest  of  judgment,  so  that  these 
alleged  errors  are  not  properly  before  this  court.  (State 
V.  Crawford,  32  Ida.  165,  179  Pae.  511;  State  v.  Maguire, 
31  Ida.  24,  169  Pac.  175.) 

We  have  examined  the  information  and  find  that  it  charges 
a  public  offense. 

Appellant  assigns  as  error  the  refusal  of  the  court  to  give 
certain  instructions  asked  by  him,  but  so  far  as  these  in- 
structions contain  correct  propositions  of  law,  they  were 
fairly  covered  by  the  charge  that  was  given  by  the  court, 
and  we  find  that  the  appellant  was  not  prejudiced  by  the 
refusal  of  the  court  in  this  regard. 

No  exceptions  appear  to  have  been  taken  to  the  instruc- 
tions given  by  the  court  on  its  own  motion.  In  this  state 
of  the  record  these  matters  are  therefore  not  before  this 
court  for  review.  (State  v.  Lundhigh,  30  Ida.  365,  164 
Pac.  690,  and  cases  there  cited.) 

Some  time  after  the  case  was  submitted  to  the  jury  they 
returned  into  court  for  the  purpose  of  having  some  portions 
of  the  testimony  reread  to  them,  and  at  that  time  a  conver- 
sation took  place  between  the  trial  judge  and  members  of 
the  jury  which  the  appellant  charges  amounts  to  additional 
instructions,  but  no  objection  was  made  by  the  appellant  so 
as  to  bring  the  matter  before  this  court.  Whatever  was  said 
by  the  trial  judge  at  that  time  was  simply  a  substantial 
repetition  of  portions  of  the  written  instructions  already 
given  to  the  jury.  A  reading  of  the  record  convinces  us 
that  nothing  occurred  at  that  time  that  was  prejudicial  to 
the  rights  of  the  appellant. 

The  evidence  submitted  to  the  jury  amply  supports  the 
verdict  and  judgment.  The  other  errors  assigned  are  with- 
out merit.    The  judgment  is  therefore  affirmed. 

Eice,  C.  J.,  and  Budge,  McCarthy  and  Lee,  JJ.,  concur. 
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Points  Decided. 


(Apra  20,  1921.) 

PRANK  MARTIN,  Administrator  of  the  Estate  of  N.  C. 
HIATT,  Deceased,  Respondent,  v.  A.  W.  SMITH,  Ad- 
ministrator of  the  Estate  of  F.  H.  LEMON,  Deceased, 
Appellant. 

[197  Pac.  S23.] 

ISZBCUTOBS    AND    ADMINISTRATORS — PRESENTATION    OF    CtAIlCS — IDENTI- 
FICATION   OF   Trust    Funds — ^Pleading   and   Practice. 

1.  An  action  to  recover  a  trust  fund  from  an  administrator 
of  an  estate  of  a  deceased  person  is  not  an  action  upon  a  claim 
against  the  estate.  The  presentation  of  a  ''claim"  to  the  admin- 
istrator is  not  required,  and  C.  S.,  sees.  7588  and  7590,  have  no 
application  in  8uch\  cases. 

2.  A  cestui  qtie  trust  may  follow  a  trust  fund  so  long  as  it 
may  be  identified,  either  in  its  original  or  a  substituted  form; 
if  the  fund  is  merged  into  a  mass  of  which  it  forms  a  com- 
ponent part,  equity  will  afford  relief  by  creating  a  charge  or 
lien  upon  such  m^ss  to  the  extent  that  the  trust  fund  has  en- 
tered into  it. 

3.  The  right  to  recover  a  trust  fund  has  its  basis  in  the  right 
of  property  and  not  upon  a  right  of  preference  by  reason  of 
unlawful  conversion. 

4.  A  trust  fund  is  dissipated  when  it  can  no  longer  be  traced. 
A  cestm  que  trust  is  not  entitled  to  a  preference  lien  upon  the 
assets  of  the  estate  of  the  trustee  on  the  ground  that  it  may 
have  been  indirectly  increased  as  a  result  of  the  process  of  dis- 
sipation of  the  trust  fund. 

5.  When  a  cestui  que  trust  can  no  longer  trace  hia  trust 
funds,  but  must  recover  out  of  the  trustee's  general  estate,  he 
is  in  the  position  of  a  general  creditor  of  the  estate. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 


2.    Right  to  pursue  and  recover  trust  funds,  see  notes  in  3 
St.   125;   46  Am.  St.  608. 

Liability   of   personal   representative  -  where   trust   property  held  by 
decedent  comes  into  his  hands,  see  note  in  19  AnxL  Oas.  563. 
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Action  for  an  accounting.  Judgment  for  plaintiflE.  JSe- 
versed. 

J.  B.  Eldridge  and  John  Jackson,  for  Appellant. 

Under  sees.  7581,  7582,  7588  and  7590,  C.  S.,  it  would  be 
necessary  for  plaintiff  to  present  his  claim  to  the  admin- 
istratrix of  the  estate  of  F.  H.  Lemon,  deceased,  before 
he  could  recover  or  maintain  his  action  in  the  case  at  bar. 
(Untied  States  v.  HaUey,  2  Ida.  22,  3  Pac.  263;  McKay 
V.  Joy,  2  Cal.  Unrep.  639,  9  Pac.  940;  Verdier  a>.  Roach, 
96  Cal.  467,  31  Pac.  554.) 

A  clear  distinction  is  made  between  an  action  to  recover 
specific  property  which  can  be  followed  in  its  original  state 
and  which  can  still  be  " ear-marked'*  and  an  action  for  the 
recovery  of  the  value  of  property  which  cannot  be  so  traced 
or  " ear-marked.'*  In  this  case  plaintiff  is  not  seeking  to 
recover  property  of  the  partnership  which  is  "ear-marked" 
and  can  be  traced  in  its  original  form,  but  to  recover  funds 
from  the  administrator  of  the  estate  of  F.  H.  Lemon,  de- 
ceased, in  lieu  of  funds  which  were  paid  out  by  Lemon. 
{Roach  V,  Carraffa,  85  Cal.  436,  25  Pac.  22.) 

**No  recovery  can  be  had  in  action  against  executor  unless 
claim  be  duly  presented,  and  this  rule  applies  equally  to 
action  commenced  against  an  executor  and  one  pending  at 
death  of  his  testator."  (Estate  of  Page,  50  Cal.  40; 
Frazier  v.  Murphy,  133  Cal.  91,  65  Pac.  326.) 

Martin  &  Martin,  for  Respondent. 

This  not  being  a  claim  against,  or  one  sought  to  be  paid 
out  of,  the  assets  of  the  decedent's  estate,  no  presentation  of 
the  claim  was  necessary,  and  the  statute  has  no  application. 
(FravJclin  v.  Trickey,  9  Ariz.  282,  80  Pac.  352.) 

A  purely  equitable  action  where  equitable  relief  alone  is 
sought  does  not  constitute  a  ** claim"  which  must  be  pre- 
sented to  the  administrator  before  an  action  can  be  main- 
tained thereon.  {Touloiise  v.  Burkett,  2  Ida.  184,  10  Pac. 
26.) 
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A  surviving  partner  cannot  use  the  share  of  the  partner- 
ship assets  belonging  to  his  deceased  partner  for  the  pur- 
pose of  paying  obligations  due  to  himself  individually  or  for 
paying  obligations  upon  which  he  is  personally  liable. 
{Moffatt  V.  Thomson,  5, Rich.  Eq:  (S.  C.)  155,  57  Am.  Dec 
737;  2Lindleyon  Partnership,  p.  1303;  Big-Four  Implement 
Co.  V.  Keyser,  99  Kan,  8,  161  Pac.  592,  L.  R.  A.  1917C, 
166.) 

RICE,  C.  J. — This  is  an  action  for  accounting  brought 
by  respon<Jent  as  administrator  of  the  estate  of  N.  C.  Hiatt, 
deceased,  against  P.  H.  Lemon,  surviving  partner  of  the 
firm  of  Hiatt-Lemon.  Lemon  answered,  and  thereafter  died 
during  the  pendency  of  the  action.  The  action  was  contin- 
ued in  the  name  of  his  personal  representatives.  After  the- 
death  of  Lemon  a  stipulation  was  filed  setting  forth  the  facts. 
No  other  evidence  was  received.  It  was  stipulated  that 
Lemon,  as  surviving  partner,  paid  a  note  given  by  Hiatt, 
and  which  he  had  signed  as  surety,  amounting  to  $2,561.50, 
out  of  the  funds  of  the  copartnership,  and  that  in  making 
settlement  as  surviving  partner  he  had  deducted  the  amount 
so  paid  from  N.  C.  Hiatt  *a  share  of  the  proceeds  of  the  co- 
partnership. It  was  also  agreed  that  the  administratrix 
of  the  estate  of  Lemon  had  settled  and  adjusted  all  items 
growing  out  of  the  closing  of  her  copartnership  business, 
except  the  item  of  $2,561.50  paid  on  the  note  as  aforesaid. 

Appellant  contends  that  the  stipulation  of  facts  supersedes 
the  pleadings,  and  that  appellant  is  not  bound  by  admissions 
in  his  answer  where  the  stipulation  of  facts  is  inconsistent 
with  the  admissions.  This  contention  is  made  in  connection 
with  the  question  of  the  interest  of  the  copartners  in  the 
partnership  property.  A  decision  of  the  question,  however, 
is  not  required,  for  it  is  agreed  by  the  stipulation  of  facts 
that  the  amount  paid  on  the  note  had  been  deducted  from 
Hiatt 's  share  of  the  proceeds  of  the  copartnership.  It  is 
therefore  immaterial  whether  his  share  was  one-half  or  some 
other  fractional  portion  of  the  partnership  assets. 
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Lemon,  as  surviving  partner,  did  not  have  the  right  to 
pay  Hiatt's  individual  debt  out  of  the  partnership  funds. 
Hiatt's  individual  debts  should  have  been  presented 'to  his 
administrator  and  settled  in  the  course  of  administration  of 
his  estate. 

It  was  stipulated  that  the  respondent  did  not  present  his 
claim  to  the  administratrix  of  the  estate  of  Lemon. 

C.  S.,  sec.  7590,  reads  as  follows : 

"If  an  action  is  pending  against  the  decedent  at  the  time 
of  his  death,  the  plaintiff  must  in  like  manner  present  his 
claim  to  the  executor  or  administrator  for  allowance  or 
rejection,  authenticated  as  required  in  other  cases;  and  no 
recovery  shall  be  had  in  the  action  unless  proof  be  made 
of  the  presentations  required." 

Respondent  contends  that  he  is  not  asserting  a  claim 
against  the  estate  of  Lemon,  but  brought  the  action  to  recover 
a  trust  fund  which  is  not  and  has  never  been  a  part  of  the 
estate  of  Lemon.  An  action  to  recover  a  trust  fund  from 
an  administrator  of  an  estate  is  not  an  action  upon  a  claim 
against  the  estate,  and  C.  S.,  sees.  7588  and  7590,  with 
reference  to  the  presentation  of  claims  do  not  apply.  (Tom- 
doiLse  V.  Burkett,  2  Ida.  184,  10  Pac.  26.) 

The  rule  with  regard  t6  tracing  of  trust  funds  is  well 
expressed  in  the  case  of  Ferchen  v.  Amdt,  26  Or.  121,  4 
Am.  St.  603,  37  Pac;  161,  29  L.  R.  A.  664,  as  follows: 

"This  equitable  doctrine  is  put  upon  the  ground  that  the 
real  owner  has  the  right  to  retake  and  reclaim  his  property, 
through  all  its  transformations  and  forms,  so  long  as  it  may 
be  traced,  whether  its  identity  is  preserved  or  is  'merged 
into  a  mass  of  which  it  forms  a  part.  To  accomplish  this 
end,  when  such  trust  property  has  been  mingled  into  a  mass 
of  which  it  forms  a  part,  but  its  identity  is  lost,  equity 
affords  relief  by  creating  a  charge  or  lien  upon  such  mass 
for  its  ascertainable  value.  The  right  to  such  relief  h^  its 
basis  in  the  right  of  property,  and  'simply  asserts,'  as 
Andrew,  J.,  says,  'the  right  of  the  true  owner  to  his  own 
property.'  {Cavm  v.  Oleason,  105  N.  Y.  262,  11  N.  E. 
504.)'' 
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The  opinion  in  the  case  of  Nonotuck  Silk  Co.  v.  Flanders, 
87  Wis.  237,  58  N.  W.  383,  contains  the  following: 

"In  speaking  of  following  trust  moneys  into  other  prop- 
erty, it  is  stated  in  one  of  the  New  York  cases  cited  that  'the 
right  has  its  basis  in  the  right  of  property.'  It  never  was 
based  upon  the  theory  of  preference  by  reason  of  an  unlaw- 
ful conversion.  This  is  made  clear  by  a  recent  and  well- 
considered  opinion  by  the  supreme  court  of  Rhode  Island. 
(Slater  v.  Oriental  Mills,  18  R.  I.  352,  27  Atl.  443.) '' 

This  is  in  substance  the  rule  as  announced  by  this  court 
in  the  case  of  Bellevue  State  Bank  v.  Coffin,  22  Ida.  210, 
125  Pac.  816,  which  was  followed  and  approved  in  Rttssell 
V.  Bank  of  Nampa,  Ltd.,  31  Ida.  59,  169  Pac.  180.  The 
court  in  the  case  of  Bellevue  Staie  Bank  v.  Coffin,  stipra^  dis- 
tinguished the  case  of  State  v.  Bruce,  17  Ida.  1,  102  Pac. 
831,  and  limited  its  application  to  the  case  of  a  deposit  of 
public  funds  in  a  bank  in  violation  of  a  statute.  (See,  also, 
Lowe  V.  Jones,  192  Mass.  94,  116  Am.  St.  225,  7  Ann.  Cas. 
551,  78  N.  E.  402,  6  L.  R.  A.,  N.  S.,  487;  Travelers'  Ins.  Co. 
V.  Caldwell,  59  Kjan.  156,  52  Pac.  440;  LatJvrop  v.  Bampton, 
31  Cal.  17,  89  Am.  Dec.  141 ;  Bradley  v.  Chesebrough,  111 
Iowa,  126,  82  N.  W.  472;  Nonotuck  Silk  Co.  v.  Flanders, 
supra.) 

In  the  case  of  Bradley  v.  Chesebrough,  supra,  it  is  said: 
"That  plaintiff  was  a  trust  creditor  does  not,  of  itself, 
entitle  him  to  preference  over  general  creditors.  To  obtain 
that  right  he  must  show,  by  presumption  of  law  or  otherwise, 
that  his  fund  has  been  preserved  in  the  hands  of  the  as- 
signee, as  an  increase  of  the  assets  of  the  estate,  from  which 
it  may  be  taken  without  impairment  of  the  rights  of  gen- 
eral creditors." 

The  stipulation  of  facts  in  the  case  at  bar  failed  to  bring 
respondent's  claim  within  the  rule.  The  partnership  fund 
in  the  hands  of  Lemon  was  not  traced  to  the  possession  of 
the  administratrix,  either  in  its  original  form  or  mingled 
with  the  funds  of  Lemon.  It  is  not  enough  that  the  estate 
of  Lemon  may  have  been  indirectly  increased  by  reason  of 
his  having  used  the  trust  fund  to  pay  his  own  debts.     So 
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far  as  the  facts  disclose,  respondent  occupied  the  position 
of  a  general  creditor  of  the  estate  of  Lemon.    Not  having 
presented    his  claim    to    the  administratrix,  section  7590, 
supra,  prevents  recovery. 
The  judgment  is  reversed.    Costs  awarded  to  appellant. 

Budge,  McCarthy,  Dunn  and  Lee,  JJ.,  concur. 


(April  23,  1921.) 

STATE,  Respondent,  v.  JOHN  WHITE,  Appellant. 

[197  Pac.  824.] 

Unlawful  Possession  or   Intoxicatino  Liquob — ^FAniUius  to   Pbe- 
SBEVE  Exceptions — Instbuctions — Alleged  E'ntrapment  or  Di- 

FENDANT — ^EVIDENCE. 

1.  Assignments  of  error  involving  the  action. of  the  trial  court 
in  overruling  motion  to  quash  the  information,  demurrer  to  the 
information  and  objections  to  the  introduction  of  testimony,  and 
in  denying  motion  in  arrest  of  judgment,  are  not  reviewable  upon 
appeal  when  no  exceptions  thereto  were  taken  or  preserved  in  a 
bill  of  exceptions. 

2.  Instructions  given  by  the  court  of  its  own  motion,  to 
which  no  exceptions  were  taken  or  preserved  in  a  bill  of  excep- 
tions, are  not  reviewable  on  appeal. 

3.  Held,  under  the  facts  in  this  case  the  court  did  not  err  in 
overruling  appellant's  motion  that  the  court  advise  the  jury  to 
acquit  appellant. 

4.  The  record  in  this  case  fails  to  disclose  by  competent 
evidence  any  attempt  on  the  part  of  the  sheriff  or  his  deputies 

^  to  lure   appellant  into   the  commission   of  the  offense   for  which 
he  was   convicted,  and  error  cannot  be   predicated  upon  the  re- 
,    fusal    of     the    court     to    give    appellant's    requested    instructions 
thereon. 

5.  The  unlawful  possession  of  intoxicating  liquor  was  a  crime 
under  the  statutes  of  this  state  at  the  time  appellant  was  con- 
victed thereof. 

6.  Where  there  is  a  substantial  conflict  in  the  evidei^ce  in  a 
criminal  case  and  there  is  sufficient  competent  evidence  to  sustain 
the  verdict  of  the  jury,  such  verdict  will  not  be  disturbed  on 
appeal. 
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Argament  fur  Kespondent. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Canyon  County.     Hon.  Ed  L.  Bryan,  Judge, 

Appellant  was  convicted  of  the  crime  of  unlawfully  pos- 
sessing  intoxicating  liquor.    Affirmed. 

Eustace  &  Qroome,  for  Appellant, 

The  defendant  cannot  be  held  where  he  was  entrapped 
into  the  commission  of  the  alleged  offense  by  officers  of  the 
county.  (Wilcox  v.  People,  17  Colo.  App.  109,  67  Pac.  343; 
People  V.  Braisted,  13  Colo.  App.  532,  58  Pac.  796;  State 
V.  Hull,  33  Or.  56,  72  Am.  St.  694,  54  Pac.  159 ;  People  v. 
Collins,  53  Cal.  185;  Speiden  v.  State,  3  Tex.  App.  156,  30 
Am.  Rep.  126;  State  v.  Dougherty,  88  N.  J.  L.  209,  Ann. 
Cas.  1917D,  950,  96  Atl.  56,  L.  R.  A.  1916C,  991;  Connor 
V.  People,  18  Colo.  373,  36  Am.  St.  295,  33  Pac.  159,  25 
L.  R.  A.  341 ;  People  v.  Murphy,  93  Mich.  41,  52  N.  W.  1042 ; 
Eolerts  v.  Territory,  8  Okl.  326,  57  Pac.  840;  United  States 
V.  WMttier,  5  Dill.  35,  Fed.  Cas.  No.  16,688;  United  States 
V.  Matthews,  35  Fed.  89(),  891,  1  L.  R.  A.  104;  United  States 
V.  Adams,  59  Fed.  674;  Saunders  v.  People,  38  Mich.  218.) 

Roy  L.  Black,  Attorney  General,  and  Alfred  F.  Stone  and 
James  L.  Boone,  Assistants,  for  Respondent. 

The  appellate  court  will  not  consider  any  error  committed 
by  the  trial  court  in  granting  or  refusing  to  set  aside  an 
indictment  or  information,  allowing  or  disallowing  a  demur- 
rer to  an  indictment  or  information,  or  in  granting  or  re- 
fusing a  motion  in  arrest  of  judgment  when  no  exception 
to  the  order  of  the  trial  court  is  saved  in  the  record.  (Sec. 
9008,  C.  S.;  State  v.  Smith,  4  Ida.  733,  44  Pac.  554;  State 
V,  Maguire,  31  Ida.  24,  169  Pac.  175;  State  v.  Ray,  32  Ida, 
363,  182  Pac.  857.) 

An  exception  to  an  order  of  the  court  admitting  or  ex- 
cluding evidence  must  be  saved  in  order  to  have  such  ruling 
reviewed  on  appeal.  (Sec.  9011,  C.  S. ;  People  v,  Kuok 
Wah  Choi,  2  Ida.  90,  6  Pac.  112;  State  v.  Bay,  supra.) 
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Objections  to  instructions  given  by  the  court  upon  its  own 
motion  must  be  preserved  by  a  bill  of  exceptions  in  order 
to  be  reviewed  upon  appeal.  (Sec.  9012,  C.  S.;  People  v. 
Walter,  1  Ida.  386;  People  v.  O'Callaghan,  2  Ida.  156,  9 
Pac.  414;  State  v.  Suttles,  13  Ida.  88,  88  Pac.  238;  State 
V.  Peck,  14  Ida.  712,  95  Pac.  515;  State  v.  Lundhigh,  30 
Ida.  365,  164  Pac.  690.) 

The  giving  or  refusing  to  give  the  instruction  provided 
for  in  sec.  8963,  C.  S.,  advising  acquittal  of  the  defendant, 
is  in  the  discreticTn  of  the  trial  court  and  is  not  reviewable 
upon  appeal.  {State  v.  Eaverly,  4  Ida.  484,  42  Pac.  506; 
State  v.  Mwrpky,  29  Ida.  42,  156  Pac.  908.) 

The  fact  that  a  crime  has  been  consented  to  by  an  oflBcer 
or  even  induced  by  one  for  the  purpose  of  entrapping  de- 
fendant in  the  commission  thereof  is  no  defense.  {Hummel' 
shim^  V.  State,  125  Md.  563,  Ann.  Cas.  1917E,  1072,  93  Atl. 
990;  State  v.  Alley,  109  Iowa,  61,  77  Am.  St.  520,  80  N.  W. 
225,  46  L.  B.  A.  862;  Davis  v.  State,  70  Tex.  Cr.  524,  158 
S.  W.  288;  Petyple  v,  Liphardt,  105  Mich.  80,  62  N.  W.  1022.) 

The  refusal  to  give  requested  instructions  is  not  error 
when  the  essence  and  substance  thereof  is  embodied  in  other 
instructions  given  by  the  court.  {Breshears  v.  Callender, 
23  Ida.  348,  131  Pac.  15;  State  v.  O'Neil,  24  Ida.  582,  136 
Pac.  60.) 

It  is  not  necessary  to  allege  or  prove  that  intoxicating 
liquors  were  possessed  **for  beverage  purposes."  Chapter 
11  of  1915  Session  Laws,  prohibiting  the  possession  of  in- 
toxicating liquors,  has  remained  in  full  force  and  effect  at 
all  times  since  its  enactment.  {In  re  Crane,  27  Ida.  671, 
151  Pac.  1006,  L.  R.  A.  1918A,  942;  affirmed  as  to  federal 
question.  Crane  v.  Campbell,  245  U.  S.  304,  38  Sup.  Ct.  98, 
62  L.  ed.  304;  In  re  Baugh,  30  Ida.  387,  164  Pac.  529.) 

BUDQE,  J. — Appellant  was  convicted  of  the  crime  of 
unlawfully  possessing  intoxicating  liquor.  This  appeal  is 
from  the  judgment  of  conviction. 

From  the  record  it  appears  that  a  quantity  of  intoxicat- 
ing liquor,  in  the  custody  of  the  sheriff,  was  kept  in  a  vault 
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in  the  basement  of  the  Canyon  county  courthouse;  that  a 
portion  of  this  liquor  was  found  to  be  missing  about  March 
18,  1918;  that  one  Totterdell,  a  prisoner  in  the  county  jail, 
had  been  seen  coming  out  of  the  basement  with  a  bundle 
under  his  arm;  that  a  cache  of  liquor  was  subsequently 
discovered  near  the  jail;  that  it  was  not  disturbed  by  the 
sheriff  or  his  deputies;  that  appellant  and  Totterdell  were 
friends  and  the  former  frequently  visited  the  latter  at  the 
jail;  that  on  the  evening  of  March  18th  appellant  and  one 
Colvard  were  in  the  vicinity  of  the  jail,  were  seen  near 
the  place  where  the  liquor  was  cached  and  shortly  there- 
after were  arrested.  The  sheriff  testified  that  immediately 
prior  to  the  arrest  he  saw  appellant  take  a  bottle  out  of 
his  pocket  and  one  out  of  Colvard 's  pocket  and  throw  them 
into  a  near-by  ditch.  Andrews  corroborated  this  testimony, 
and  Nichols  testified  that  he  saw  the  two  bottles  in  the 
ditch  immediately  thereafter.  When  these  bottles  were 
taken  out  of  the  ditch  they  were  found  to  contain  whiskey 
and  were  identified  as  two  of  the  botUes  of  whiskey  that 
were  in  the  cache.  Appellant  and  Colvard  testified  to  the 
contrary. 

Appellant  assigns  and  relies  upon  eleven  assignments  of 
error.  Assignments  Nos.  1,  2,  3  and  11  involve  the  action 
of  the  trial  court  in  overruling  appellant's  motion  to  quash 
the  information,  in  overruling  the  demurrer  to  the  informa- 
tion, in  overruling  objections  to  the  introduction  of  testi- 
mony, and  in  denying  appellant's  motion  in  arrest  of  judg- 
ment. None  of  these  errors  can  be  reviewed  upon  this 
appeal  for  the  reason  that  no  exceptions  thereto  were  taken 
or  saved  in  a  bill  of  exceptions.  (C.  S.,  sees.  9008,  9011; 
State  V.  Ford,  ante,  p.  689,  197  Pac.  558;  State  v.  Bay, 
32  Ida.  363,.  182  Pac.  857;  State  v.  Maguire,  31  Ida.  24, 
169  Pac.  175;  State  v.  Smith,  4  Ida.  733,  44  Pac.  554; 
State  v.  Baker,  28  Ida.  727,  156  Pac.  103;  State  v.  McGin^ 
nis,  12  Ida.  336,  85  Pac.  1089 ;  State  v.  Schieler,  4  Ida. 
120,  37  Pac.  272;  State  v.  Beed,  3  Ida.  754,  35  Pac.  706; 
People  V.  Kuok  Wah  Choi,  2  Ida.  90,  6  Pac.  112.) 
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Appellant's  assignments  Nos.  6,  7  and  8  attack  certain 
instructions  given  by  the  court  of  its  own  motion,  to  which 
no  exceptions  were  taken  or  saved  in  a  bill  of  exceptions. 
The  instructions  are,  therefore,  not  subject  to  be  reviewed 
on  appeal.  (C.  S.,  sec.  9012;  State  v.  Ford,  ante,  p.  689; 
197  Pac.  558 ;  State  v.  Lundhigh,  30  Ida.  365,  164  Pac.  690 ; 
State  V.  Peck,  14  Ida.  712,  95  Pac.  515;  State  v.  O'BHen, 
13  Ida.  112,  88  Pac.  425;  State  v,  Suttles,  13  Ida.  88,  88 
Pac.  238;  People  v,  O'Callaghan,  2  Ida.  156,  9  Pac.  414; 
People  V.  Waiter,  1  Ida.  386.) 

Assignment  No.  4  involves  the  action  of  the  court  in 
overruling  appellant's  motion  that  the  court  advise  the  jury 
to  acquit  appellant.  Under  the  facts  in  this  case,  the  court 
did  not  err  in  overruling  the  motion. 

Assignment  No.  5  is  directed  to  the  refusal  of  the  trial 
court  to  give  appellant's  requested  instructions  Nos.  7  to 
12,  inclusive. 

Appellant's  requested  instruction  No.  12  was  fully  cov- 
ered in  the  court's  instructions,  and  instructions  7  to  11, 
inclusive,  were  offered  upon  the  theory  that  a  trap  had  been 
laid  for  appellant  by  the  sheriff  and  his  deputies. 

An  examination  of  the  record  fails  to  disclose  any  com- 
petent evidence  which  supports  the  theory  of  the  appellant 
that  the  officers  lured  him  into  the  commission  of  the  offense 
for  which  he  was  convicted.  It  clearly  appears  that  Totter- 
dell  informed  him  of  the  cache,  and  that  in  taking  liquor 
therefrom  he  voluntarily  carried  out  his  own  criminal  de- 
sign. Neither  the  sheriff  nor  his  deputies  offered  any  sug- 
gestion or  inducement  to  him  to  commit  the  criminal  act. 
The  mere  fact  that  they  knew  of  the  cache  and  failed  to 
remove  it, — and  conceding  that  they  knew  appellant  had 
been  informed  of  it,  and  would  attempt  to  get  the  liquor, 
upon  which  they  would  arrest  and  prosecute  him, — would 
not  bring  him  within  the  rule  announced  by  this  court  in 
the  case  of  State  v.  Mantis,  32  Ida.  724,  187  Pac.  268. 
The  court  did  not  err  in  refusing  to  give  appellant's  re- 
quested instructions  Nos.  7  to  11. 
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Under  assignment  No.  9,  appellant  seeks  to  make  the  point 
that  the  evidence  is  insufficient  to  sustain  the  verdict  and 
judgment,  in  that  (a)  no  evidence  was  introduced  showing 
that  the  liquor  in  question-  was  to  be  used  for  beverage  pur- 
poses, and  (b)  the  evidence  fails  to  show  that  appellant 
was  in  possession  of  the  liquor  or  any  part  thereof. 

The  former  contention  has  already  been  disposed  of  by 
this  court  in  State  v,  McBride,  ante,  p.  124,  190  Pac.  247. 

With  respect  to  the  latter  contention  there  is  a  direct 
conflict  in  the  evidence.  The  rule  is  well  settled  that  where 
there  is  a  substantial  conflict  in  the  evidence,  and  there  is 
sufficient  competent  evidence  to  sustain  the  verdict,  such 
verdict  will  not  be  disturbed. 

There  is  no  merit  in  assignment  No.  10,  and  the  same  will 
not  be  discussed. 

Having  disposed  of  all  the  errors  assigned,  and  finding 
no  reversible  error,  the  judgment  is  aflBrmed. 

Bice,  G.  J.|  and  McCarthy,  Dunn  and  Lee,  JJ.,  concur. 


(April  23,  1921.) 

STATE,  Respondent,  v.  ROSCOE  A.  COLVARD,  Appel- 
lant. 

[197   Pac.  S26.] 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Canyon  County.     Hon.  Ed  L.  Bryan,  Judge. 

Appellant  was  coBfvicted  of  the  crime  of  unlawfully  pos- 
sessing intoxicating  liquor.    Affirmed. 

Eustace  &  Groome,  for  Appellant. 

Appellant  is  charged  with  the  violation  of  Senate  Bill 
No.  50;  no  reference  or  attempt  is  made  to  place  the  alleged 
offense  under  the  provisions  of  House  Bill  No.  142,  and  in 
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order  to  hold  appellant  under  the  judgment  of  conviction  it 
becomes  necessary  for  the  court  to  read  into  the  provi- 
sions of  House  Bill  No.  142  the  word  ** possession,"  which 
had  been  rejected  by  the  legislature,  and  to  strike  out  the 
words  **for  beverage  purposes, '*  which  had  been  specifi- 
cally included  by  the  legislature.  {United  Stat  eg  v.  Wilt- 
herger,  5  Wheat  (U.  S.)  76,  5  L.  ed.  37,  see,  also,  Rose's 
U.  S.  Notes.) 

Boy  L.  Black,  Attorney  General,  ayd  James  L.  Boone, 
Assistant,  for  Respondent.  ' 

An  order  overruling  defendant's  motion  to  quash  an  in- 
formation or  an  order  overruling  defendant's  demurrer  to 
information  must  be  excepted  to.  (Sec.  9008,  C.  S.;  State  v. 
Crawford,  32  Ida.  165,  179  Pac.  511;  State  v.  Maguire, 
31  Ida.  24,  169  Pac.  175.) 

It  is  within  the  discretion  of  the  trial  court  to  grant  de^ 
fendant's  motion  that  the  court  advise  the  jury  to  acquit 
the  defendant.  {Territory  v.  Neilson,  2  Ida.  614,  23  Pac. 
537;  State  v.  Haberly,  4  Ida.  484,  42  Pac.  506;  State  v. 
Murphy,  29  Ida.  42,  156  Pac*  908;  State  v.  Grant,  26  Ida. 
189,  140  Pac.  959;  State  v.  Jones,  28  Ida.  428,  154  Pac. 
378.) 

Instructions  given  <fti  the  court's  own  motion  in  a  crimi- 
nal case  are  not  deemed  excepted  to,  and  in  order  to  be 
reviewed  must  be  excepted  to  and  properly  preserved  by 
a  bill  of  exceptions,  or  excepted  to  and  incorporated  in  the 
reporter's  transcript  of  the  proceedings  at  the  trial.  (Sec. 
9006,  C.  S.;  Staie  v.  Lundkigh,  30  Ida.  365,  164  Pac.  690; 
State  V.  Ray,  32  Ida.  363,  182  Pac.  857.) 

BUDGE,  J. — In  this  case  the  facts  and  questions  of  law 
are  substantially  the  same  as  presented  to  this  court  in 
the  case  of  State  v.  White,  ante,  p.  697,  197  Pac.  824.  Upon 
the  authority  of  that  case,  the  judgment  of  conviction 
herein  is  affirmed. 

Bice,  C.  J.,  and  McCarthy,  Dunn  and  Lee,  JJ.,  concur. 
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(April  26,  1921.) 

NEW  FIRST  NATIONAL  BANK  ,0F  COLUMBUS,  OHIO, 
a  Corporation,  Respondent,  v.  MARY  B.  LINDER- 
MAN, Treasurer  of  the  City  of  Weiser,  Idaho, 
Appellant 

[198  Pae.  159.] 

Municipal  Sewebaob  Impbovement — Bonds — IifTERssi* — ^Pbincsfax< — 
Method  of  PAtMENT — CdNSTiTunoNAUTT  op  Statute. 

1.  Under  Revised  Codes,  section  2353,  as  amended  bj  Session 
Laws  1911,  chapter  80,  subdivision  11,  now  C.  S.,  section  4149, 
the  funds  raised  hj  assessment  in  a  municipal  sewerage  district 
should  be  applied  first  to  the  payment  of  the  interest  coupons 
on  all  unpaid  bonds;  second,  to  the  redemption  of  the  unpaid 
bonds  in  their  order  beginning  with  the  lowest  number. 

2.  Such  method  of  applying  the  funds  does  not  violate  Idaho 
constitution,  art.  1,  section  13,  which  prohibits  the  taking  of 
property    without    due    process    of   law. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Washington  County.  Hon.  Isaac  F.  Smith, 
Judge. 

Mandamtis  proceeding.  Alternative,  writ  issued.  Motion 
to  quash  denied,  and  peremptory  writ  issued.    Siisiained. 

J.  W.  Galloway  and  Frank  D.  Ryan,  for  Appellant. 

The  city  is  simply  a  collecting  and  disbursing  agent  for 
the  sewer  districts  and  could  only  pay  out  as  interest  what 
it  collected  as  interest,  and  for  it  to  take  the  principal  of 
the  paying  property  owner  and  use  it  to  pay  a  delinquent 
interest  assessment  of  another  property  owner  who  has 
failed  to  pay  his  sewer  assessment  would  be  a  breach  of 
trust  and  an  unlawful  application  of  funds,  and  in  viola- 
tion of  sec.  13,  art.  1,  of  the  constitution  of  Idaho,  in  that 
it  would,  without  due  process  of  law,  take  the  principal 
paid  in  by  paying  property  owners  and  utilize  it  in  paying 
the  interest  of  delinquent  property  owners.     (McQuiUin  on 
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Municipal  Corp.,  sec.  2179;  New  First  Nat,  Bank  v.  Citif 
of  Weiser,  30  Ida.  15,  166  Pac.  213.) 

The  bondholder  is  given  a  plain,  speedy  and  adequate 
remedy  at  law  whereby  he  may  proceed  to  collect  from 
each  property  owner  the  amount  due  from  him.  {New 
First  Nat,  Bank  v.  City  of  Weiser,  supra,) 

**A  writ  of  mandate  will  not  issue  where  the  party  seek- 
ing it  has  a  plain,  speedy  and  adequate  remedy  at  law." 
(Lamherton  v.  McCarthy,  30  Ida.  707,  168  Pac.  11.) 

Charles  F.  Reddoch  and  J.  P.  Pope,  for  Respondent. 

It  is  the  defendant's  duty  to  comply  with  the  law  in 
disbursing  the  funds  of  the  local  improvement  districts  in 
question.  (Frontier  Milling  etc,  Co,  v.  Roy  White  etc. 
Mercantile  Co.,  25  Ida.  478,  138  Pac.  825;  State  v.  Mvlkey, 
6  Ida.  617,  59  Pac.  17;  Swain  v,  Fritchman,  21  Ida.  783; 
125  Pac.  319 ;'  New  First  Nat,  Bank  v.  City  of  Weiser,  30 
Ida.  15,  166  Pac.  213.) 

Mandamus  is  the  proper  remedy  to  compel  an  ofiBcer  to 
perform  a  duty  enjoined  by  law.  {Rice  v,  Gwinn,  5  Ida. 
394,  49  Pac.  412;  Pyke  v,  Steimenberg,  5  Ida.  614,  51  Pac. 
614;  Williams  v.  Lewis,  6  Ida.  184,  54  Pac.  619;  Blackwell 
Lumber  Co.  v.  Flynn,  27  Ida.  632,  150  Pac.  42;  Wycoff 
V.  Strong,  26  Ida.  502,  144  Pac.  341;  Pfjrman  v.  Success 
Mining  Co.,  30  Ida.  468,  166  Pac.  216.) 

McCarthy,  J.— The  city  of  Weiser  created  certain 
sewer  districts  and  caused  sewers  to  be  installed.  The 
property  affected  was  duly  assessed  and  bonds  were  issued 
under  the  provisions  of  R.  C,  sec.  2353,  as  amended  by 
S.  L.  1911,  chap.  80,  subd.  11,  now  C.  S.,  sec.  4149.  Re- 
spondent bought  certain  of  these  bonds.  Appellant,  the 
city  treasurer,  had  on  hand  sufficient  funds  paid  on  assess- 
ments to  pay  all  1:he  interest  due  on  outstanding  bonds. 
Respondent  presented  overdue  interest  coupons  to  the 
amount  of  $584.68.  Appellant  refused  to  pay  said  coupons 
except  in  accordance  with  a  partial  payment  plan  whereby 
she   makes   payments    upon   all   interest   coupons   and   the 

Idaho.  Vol.  88 — i5 


Digitized  by 


Google 


706  New  First  Nat.  Bank  v.  Linderman.     [33  Idaho, 

Opinion  of  the  Court — McCarthy,  J. 

principal  of  the  bonds  in  proportion  that  the  amount  of 
money  she  has  on  hand  bears  to  the  entire  issue  of  said 
bonds  outstanding.  Such  method  would  not  pay  the  in- 
terest on  overdue  interest  coupons  the  payment  of  which 
was  demanded  by  respondent.  The  above  are  the  facts  set 
forth  in  respondent's  petition  for  a  writ  of  mandate  and 
admitted  by  appellant's  motion  to  quash  the  alternative 
writ.  Eespondent  prayed  for  a  peremptory  writ  ordering 
appellant  to  apply  the  moneys  on  hand  first  to  the  payment 
of  interest  due  on  all  unpaid  bonds;  second,  to  the  re- 
demption of  the  unpaid  bonds  in  their  order  beginning  with 
the  lowest  number.  Upon  the  district  court's  denying 
i^;)pellant's  motion  to  quash  the  alternative  writ,  appel- 
lant's default  was  entered  for  a  refusal  to  plead  further 
and  a  peremptory  writ  of  mandate  issued  in  accordance 
with  the  prayer  of  respondent's  petition.  Prom  the  order 
denying  the  motion  to  quash  the  alternative  writ  and  the 
judgment,  appellant  appeals. 

The  question  is  the  interpretation  of  R.  C,  sec.  2353, 
as  amended  by  S.  L.  1911,  chap.  80,  subd.  11,  now  C.  S., 
sec.  4149.  Appellant  contends,  first,  that  moiieys  paid  on 
sewer  assessments  should  be  kept  in  two  funds,  a  fund 
for  interest  and  a  fund  for  principal,  and  applied  accord- 
ingly; second,  that  the  judgment  conflicts  with  the  decision 
of  this  court  in  New  First  Nat.  Bank  v.  City  of  Weiser, 
30  Ida.  15,  166  Pac.  213;  third,  that  applying  the  money 
in,  the  method  contended  for  by  respondent  would  result  in 
depriving  property  owners  in  the  district  of  their  prop- 
erty without  due  process  of  law;  and,  fourth,  that  man- 
damns  is  not  the  proper  remedy. 

We  cannot  agree  with  the  contention  of  counsel  for 
appellant  that  the  statute  contemplates  a  separate  interest 
fund  and  a  separate  principal  fund.  The  provision  that 
"The  city  treasurer  or  other  authorized  oflScer  of  such 
city,  town  or  village,  shall  pay  the  interest  on  the  bonds 
authorized  to  be  issued  by  this  chapter  out  of  the  respec- 
tive local  improvement  funds   from  which  they  are  pay- 
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able,"  refers  to  the  * 'funds ''  of  the  various  improvement 
districts,  ^ach  district  having  its  own  special  fund.  It  is 
clearly  intended  that  the  interest  and  principal  collected 
for  the  payment  of  the  bonds  of  a  given  district  shall  be 
placed  in  the  same  fund.  Otherwise  the  provision  that 
''Whenever  there  shall  be  sufficient  money  in  the  local  im- 
provement fund  against  which  bonds  have  been  issued 
under  the  provisions  of  this  chapter,  over  and  above  suffi- 
cient for  the  payment  of  interest  on  all  unpaid  bonds,  to 
pay  the  principal  of  one  or  more  bonds  the  treasurer  shall 
call  in  and  pay  such  bonds,"  becomes  unnecessary  and 
meaningless.  This  interpretation  is  also  supported  by  the 
following  language  of  the  statute:  "Each  bond  shall  pro- 
vide that  the  principal  sum  thereon  named  and  the  interest 
thereon  shall  be  payable  out  of  the  local  improvement  fund 
created  for  the  payment  of  the  cost  and  expense  of  such 
improvement  and  not  otherwise." 

New  First  Nat.  Bank  v.  City  of  Weiser,  30  Ida.  15,  166 
Pac.  213,  is  not  controlling  because  it  involves  the '  con- 
struction of  a  different  statute,  to  wit:  R.  C,  sec.  2238, 
as  amended  by  S.  L.  1911,  chap.  81.  That  statute,  unlike 
the  one  involved  in  the  present  case,  has  no  provision  to 
the  effect  that  the  fund  shall  be  first  applied  to  the  pay- 
ment of  interest  on  all  unpaid  bonds,  and,  second,  to  the 
redemption  of  the  unpaid  bonds.  In  that  case  the  court 
held  that  the.  defendant  was  paying  out  the  funds  in  exact 
accordance  with  the  provisions  of  the  statute  under  which 
the  bonds  were  issued. 

Appellant's  contention  that  the  method  of  payment  di- 
rected by  the  judgment  deprives  property  owners  in  the 
district  of  their  property  without  due  process  of  law  is  not 
borne  out  by  the  facts. 

The  statute  provides:  "Where  any  piece  of  property  has 
been  redeemed  from  liability  of  the  costs  for  any  improve- 
ments as  herein  provided,  such  property  shall  not  there- 
after be  liable  for  further  assessment  for  the  costs  of  such 
improvement  except  as  hereinafter  provided";  thus  limit- 
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ing  each  taxpayer's  liability  to  the  payment  of  his  own 
assessment.  (R.  C,  sec.  2353,  as  amended  by  S.  L.  1911, 
chap.  80,  subd.  11,  now  C.  S.,  sec.  4148.)  There  is  no 
question  of  the  diversion  of  funds  collected  from  one  tax- 
payer, for  principal  and  interest  on  the  bonds  issued,  to 
the  payment  of  interest  due  from  a  delinquent.  The  bonds 
are  issued  against  the  work  of  the  improvement  district 
as  a  whole.  No  particular  bonds  are  issued  against  any 
particular  parcels  of  property.  The  uniformity  in  the  de- 
nomination of  the  bonds  and  the  variation  in  the  amounts 
assessed  against  the  property  owners  preclude  any  such 
arrangement.  Each  taxpayer  simply  pays  his  proportion- 
ate share  or  assessment,  whether  on  principal  or  interest, 
into  the  district  improvement  fund,  and  when  he  has  done 
so  his  liability  is  ended.  The  bondholders  look  primarily  to  * 
the  local  improvement  district  fund  for  the  payment;  first, 
of  all  the  interest  due,  then  of  the  matured  bonds  them- 
selves in  numerical  order  as  far  as  the  money  collected 
will  go.  If  there  should  be  payments  due  for  interest  or 
principal  and  no  money  in  the  fund  to  pay  them,  the  bond- 
holder might  then  foreclose  the  liens  which  the  statute 
gives  them  upon  the  property  of  the  delinquent  taxpayers. 
This  would  work  no  hardship  upon  the  provident  taxpayers, 
for,  as  we  have  seen,  their  liability  is  limited  to  the  assess- 
ment made  against  their  property.  The  bondholders  would 
be  able  to  proceed  only  against  those  taxpayers  who  had 
failed  to  pay  their  assessments  and  would  also  be  limited 
to  the  extent  of  the  assessments. 

Appellant  has  on  hand  more  than  sufficient  money  to 
pay  all  interest  on  unpaid  bonds.  As  the  statute  requires 
her  to  first  pay  the  outstanding  interest  and  then  call  in 
as  many  bonds  as  she  has  funds  to  take  up,  and  i  as  she 
has  refused  to  do  this,  after  proper  demand,  numdamus  is 
the  appropriate  remedy  to  compel  her  to  perform  the  duty 
enjoined  by  the  statute.  There  is  no  other  remedy  to  en- 
force the  right  asserted,  viz.,  the  right  to  have  the  money 
in  the  hands  of  the  treasurer  paid  out  in  accordance  with 
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law.    The  judgment  of  the  district  court  is  aflBrmed.     Costs 
are   awarded   to    respondent. 

Rice,  C.  J.,  and  Budge,  Dunn  and  Lee,  JJ.,  concur. 

Petition  for  rehearing  denied. 


(April  27,  1921.) 

LEE  CHARLES  MILLER,  PlaintiflF  and  Respondent,  v. 
FRANK  H.  PROUT  et  al.,  Defendants  and  Respond- 
ents, and  GEORGE  H.  PAULL  and  MARY  A.  PAULL, 
Defendants  and  Appellants. 

[197  Pac.  1023.] 

Judgments — ^Vacation  or  When  Void  on  Motion. 

1.  A  judgment  whicli  grants  relief  beyond  Ihe  scope  of  the 
allegations  of  the  pleadings  and  issues  joined  or  litigated  in  the 
action  is  void. 

2.  A  district  court  may  at  any  time  vacate  or  set  aside  a 
judgment  previously  entered  when  it  is  apparent  upon  the  face 
of  the  judgment-roll   that    such   judgment   is   void. 

3.  A  void  judgment,  the  invalidity  of  which  does  not  appear 
upon  the  face  of  the  judgment-roll,  may  be  vacated  upon  motion 
within  a  reasonable  time. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.  Hon.  Charles  P.  McCarthy, 
Judge. 

Motion  to  vacate  a  judgment  on  the  ground  that  it  is  null 
and  void.     Order  vacating  judgment  affirmed. 

Claude  W.  Gibson,  for  Appellants. 

The  judgment  must  be  in  conformity  with  and  based 
on  the  decision  of  the  court;  after  the  decision  is  made 

2.  Time  of  making  application  to  open  or  vacate  judgment,  see 
note  in  52  Am.  St.  795. 
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and  filed  and  the  judgment  entered  thereon  accordingly, 
the  trial  court  has  no  jurisdiction  or  power  to  change  or 
modify  the  judgment  until  the  decision  has  been  changed, 
80  that  the  changed  or  modified  judgment  and  the  changed 
or  modified  decision  will  finally  agree.  (C.  S.,  sec.  6867; 
Caldwell  v.  Wells,  16  Ida.  459,  101  Pac.  812;  Knowlton  v. 
MacKenzie,  110  Cal.  183,  42  Pac.  580;  Broder  v.  Canklin, 
98  Cal.  360,  33  Pac.  211;  Egan  v.  Egan,  90  Cal.  15,  27 
Pac.  22.) 

Judgments  containing  judicial  errors  and  mistakes  can  be 
changed  after  the  entry  thereof  only  through  a  motion  for 
a  new  trial  or  by  appeal,  except  clerical  errors  and  mis- 
prisions therein  can  be  corrected  on  motion  therefor  so  as 
to  make  the  judgment  conform  to  the  decision.  (C.  S., 
sees.  6726,  6888;  Wyllie  v,  Kent,  28  Ida.  16,  152  Pac.  194; 
Lawrence  v.  CorbeiUe,  28  Ida.  329,  154  Pac.  495;  Cald- 
well V.  Wells,  supra;  Croke  v.  American  Nat.  Bank,  18 
Colo.  App.  3,  70  Pac.  229;  Knowlton  v.  MacKemie,  supra; 
Los  Angeles  County  v.  LankersJiim,  100  Cal.  525,  35  Pac 
153,  556;  Egan  v.  Egan,  supra;  O'Brien  v.  O'Brien,  124 
Cal.  422,  57  Pac.  225;  23  Cyc.  873,  890-c.) 

The  trial  court  abused  its  discretion  in  making  said  order 
under  the  circumstances.  The  neglect  of  movants  cannot 
be  held  to  be  excusable,  as  shown  by  the  facts.  {Domer  v. 
Stone,  27  Ida.  279,  149  Pac.    505,  and  cases  cited.) 

Hugh  E.  McElroy  and  Karl  Paine,  for  Respondents. 

The  court  was  authorized  to  amend  its  judgment  in  any 
particular  not  involving  the  correction  of  a  judicial  error. 
(15  Standard  Proc,  p.  121,  and  n.  40.) 

The  part  of  the  judgment  granting  affirmative  relief  to 
the  FauUs  was  a  nullity.  The  court  was  authorized  to 
strike  such  affirmative  relief  upon  respondents'  motion  in 
this  proceeding  or  upon  its  own  motion.  {Kerns  t*.  Mor- 
gem,  11  Ida.  572,  83  Pac.  954;  Shumake  v.  Skumake,  IT 
Ida.  649,  107  Pac.  42.)  If  the  part  of  the  judgment 
granting  affirmative  relief  to  the  Faulls  was  void,  they  had 
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no  right  to  have  it  standing  on   the  records  against   re- 
spondents.    {Leonard  v.  Brady,  27  Ida.  75,  147  Pac.  286.) 

RICE,  C.  J. — This  action  was  commenced  by  Lee  Charles 
Miller  against  a  large  number  of  defendants  to  obtain  an 
adjudication  \)f  his  right  to  the  use  of  water  flowing  in 
Porter  Creek,  in  Boise  county.  Judgment  was  entered,  in 
which  the  priority  of  Miller's  right  was  decreed  and  the 
defendants  were  enjoined  from  interference  therewith. 
The  decree  also  contained  a  paragraph  adjudicating  the 
priority  ojf  defendants  George  H.  PauU  and  wife*  and  en- 
joining their  codefendants  from  interfering  with  the  right 
so  decreed.  Certain  of  the  defendants  in  the  action,  who 
were  codefendants  with  George  H.  PauU  and  wife,  filed  a 
motion  to  vacate  and  set  aside  the  judgment  on  the  ground 
of  mistake,  inadvertence,  surprise  and  excusable  neglect 
under  C.  S.,  sec.  6726.  The  motion  also  requested  the  court 
to  open  the  judgment  **and  relieve  said  defendants  and 
each  of  them  from  that  portion  of  said  judgment  granting 
aflSrmative  relief  against  them,  and  each  of  them,  in  favor 
of  defendants  George  H.  PauU  and  Mary  A.  PauU,  his 
wife."  One  of  the  grounds  of  the  motion  was  that  the 
court  was  without  jurisdiction  to  decree  affirmative  relief 
granted  in  said  judgment  in  favor  of  the  defendants  PauU, 
and  that  the  part  of  the  judgment  granting  affirmative 
relief  to  them  is  nuU  and  void.  The  court  denied  the 
motion  to  vacate  the  judgment.  The  order,  however,  con- 
tained the  following: 

"It  is  further  ordered  that  that  part  of  said  judgment 
which  is  in  favor  of  the  defendants  George  H.  PauU  and 
Mary  A.  PauU,  his  wife,  and  against  tVe  above-named 
defendants  and  movants  be  and  the  same  is  hereby  vacated 
and  set  aside;  that  is  to  say,  it  is  hereby  ordered  that  that 
specific  part  of  said  judgment  which  provides  that  the 
water  rights  of  defendants  George  H.  PauU  and  Mary  A. 
PauU  for  1.6  cubic  feet  per  second,  being  the  equivalent  of 
80  inches  of  the  waters  of  Porter  Creek,  Boise  county, 
Idaho,  is  the  second  priority  from  said  creek,  as  against  each 
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and  all  of  the  other  of  said  defendants  herein,  being  the 
above-named  defendants  and  movants,  and  that  the  right 
and  title  of  said  defendants  George  H.  Paull  and  Mary  A. 
PauU  to  said  water  right  is  hereby  quieted  and  determined 
as  against  said  defendants  and  each  of  them^  being  the 
above-named  defendants  and  movants,  and*  that  each  of 
said  defendants  are  hereby  perpetually  enjoined  and  re- 
strained from  interfering  with  the  diversion  and  use  thereof 
by  the  said  defendants  George  H.  Paull  and  Mary  A.  Paull 
and  their  successors  in  title,  be  and  the  same  is  vacated  and 
set  aside." 

Defendants  George  H.  Paull  and  wife  have  appealed 
from  the  order. 

It  is  urged  by  respondents  that  the  portion  of  the  judg- 
ment vacated  by  the  court  was  void.  They  set  forth  in 
affidavits  that  the  defendants  in  the  action,  including  Paull 
and  wife,  previous  to  the  trial  had  entered  into  an  under- 
standing and  agreement  that  **the  right  asserted  by  the 
plaintiff  in  such  action  would,  if  established,  work  a  com- 
mon injury  against  all  of  the  said  defendants,  and  that  it 
would  be  to  the  best  interests  of  all  the  defendants  not  to 
compel  an  adjudication  of  the  rights  of  the  defendants  as 
among  themselves ;  that  it  was  further  agreed  by  and  among 
the  parties  to  said  agreement  that  the  judgment  entered 
in  said  action  should  determine  the  validity  of  plaintiff's 
claim,  but  that  it  should  not  have  the  effect  of  binding 
or  in  anywise  prejudicing  the  rights  of  said  defendants  or 
any  of  them  among  themselves  with  regard  to  any  issue, 

matter  or  thing  involved  in  said  action That  it  was 

pursuant  to  said  understanding  or  agreement  that  the  an- 
swerd  and  cross-complaints  filed  by  said  defendants  were  not 
served  upon  any  parties  to  the  action,  other  than  the  plain- 
tiff, Lee  Charles  Miller,  and  that  as  a  result  thereof  no 
issue  was  ever  joined  as  between  the  said  defendants  or 
any  of  them " 

Appellant  George  H.  Paull  by  affidavit  denied  that  he 
had  entered  into  such  agreement  or  authorized  his  attorney 
to  do  so. 
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Service  of  the  cross-complaint  is  essential  to  give  the 
court  jurisdiction  to  try  the  cause  of  action  therein  set 
forth.  (C.  S.,  sec.  6699.)  Such  service,  however,  may  be 
waived.  It  is  contended  by  appellant  that  the  record  shows 
waiver  of  service  of  the  cross-complaint  by  reason  of  a  stip- 
ulation filed  in  the  action,  which  contained  the  following 
paragraph:  *'That  upon  cross-examination  any  party  may 
examine  witnesses  fully,  whether  in  chief  or  cross  exam- 
ination, as  to  -the  causes  of  action  alleged  in  the  complaint 
or  cross-complaints  of  the  parties  hereto."  This  stipula- 
tion was  signed  by  the  attorneys  for  the  respondents  herein. 

It  is  doubtful  whether  this  stipulation,  standing  alone, 
would  amount  to  a  waiver  of  service  and  a  general  ap- 
pearance in  view  of  our  statute.  (C.  S.,  sec.  7202;  Wash- 
inffton  etc.  Land  Co.  v.  Weiser  Nat.  Bank,  26  Ida.  717,  146 
Pac.  116.)  The  record  discloses,  however,  that  upon  the 
trial  respondents  consented  to  the  introduction  of  certain 
exhibits  on  the  part  of  appellants  Faull  and  wife,  and  also 
cross-examined  Mr.  Faull  when  a  witness  on  his  own  behalf. 
We  think  that  participation  in  the  trial  of  a  cause  of  action 
by  examining  and  cross-examining  witnesses  therein 
amounts  to  a  general  appearance  and  is  a  waiver  of  ser- 
vice of  process  or  of  a  cross-complaint.  (4  C.  J.  1333, 
sec.  27;  Sheldon  v.  Landwehr,  159  Cal.  778,  116  Pac.  44; 
Schafer  v,  Moe,  72  111.  App.  50.  See,  also,  Shaw  v.  Mar- 
tin, 20  Ida.  168,  117  Pac.  853.) 

The  cross-complaint  of  appellants  Faull  and  wife  alleges 
that  appellants  are  the  owners  of  certain  lands  which  are 
arid  in  character.  It  then  sets  out  the  inception  and  per- 
fection of  a  water  right  by  one  D.  B.  Mooney  which  ap- 
pellants subsequently  acquired.  It  also  sets  out  their  claim 
to  an  additional  water  right  initiated  by  themselves,  and 
they  claim,  under  their  appropriations  aforesaid,  the  prior 
and  first  right  to  the  use  of  210  inches  of  the  waters  of  Porter 
Creek,  except  50  inches  of  water  therefrom,  measured  under 
a  four-inch  pressure,  to  the  use  of  which  they  admit  the 
plaintiff  had  a  prior  right. 
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Nowhere  in  the  cross-complaint  of  appellants  is  any  men- 
tion made  of  their  codef endants,  directly  or  indirectly,  nor 
is  it  alleged  that  they  or  anyone  else  has  interfered  or 
threatened  to  interfere  with  their  right,  nor  is  it  alleged 
that  any  water  right  of  their  codefendants  is  subsequent 
or  inferior  to  'their  own.  The  cross-complaint  does  not 
state  a  cause  of  action  against  the  codefendants  of  Faull 
and  wife.  (Ramsey  v.  District  Court,  ante,  p.  296,  193  Pac. 
733.) 

A  judgment  must  rest  upon  sufficient  pleadings.  It  is 
true  that  under  C.  S.,  sec.  6707,  the  allegations  of  the 
pleadings  must  be  liberally  construed  with  a  view  to  sub- 
stantial justice  between  the  parties.  (McCormick  v.  Smith, 
23  Ida.  487,  130  Pac.  999.)  Every  reasonable  intendment 
is  indulged  in  favor  of  the  sufficiency  of  the  complaint-, 
and  all  inferences  of  fact  which  may  be  drawn  from  the 
facts  alleged  must  be  deemed  within  reasonable  limits  to 
be  alleged,  unless  it  is  specially  attacked  by  demurrer  or 
motion.  (Mode  v.  Myers,  30  Ida.  159,  164  Pac.  91;  New- 
port Water  Co.  v.  Kellogg,  31  Ida.  574,  174  Pac.  602.) 
These  cases,  however,  do  not  go  so  far  as  to  hold  that 
a  judgment  may  be  sustained  when  there  is  an  entire  lack 
of  essential  allegations  to  support  it.  '*In  addition  to  the 
jurisdiction  of  the  parties  and  subject  matter,  it  is  neces- 
sary to  the  validity  of  a  judgment  that  the  court  have 
jurisdiction  of  the  question  which  the  judgment  assumes 
to  decide,  or  the  particular  remedy  or  relief  which  it 
assumes  to  grant."  (Oile  v.  Wood,  32  Ida.  752,  188  Pac- 
36.)  In  that  case  it  was  held  that  it  was  beyond  the  juris- 
diction of  the  court  to  order  a  deficiency  judgment  in  an 
action  for  the  foreclosure  of  a  mortgage  against  a  party, 
in  the  absence  of  an  allegation  in  the  complaint  to  the 
effect  that  the  party  was  indebted  to  the  plaintiff. 
''Neither  can  it  [a  court]  go  beyond  the  issrues  and  pass 
upon  a  matter  which  the  parties  neither  submitted  nor 
intended  to  submit  for  its  determination."  (Black  on 
Judgments,  2d  ed.,  sec.  215,  p.  323;  Muivday  v.  VaU,  34 
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N.  J.  L.  418;  McFadden  v.  Boss,  108  Ind.  512,  8  N.  E.  161; 
Sache  v.  GiUette  and  Wallace,  101  Minn.  169,  118  Am.  St. 
612,  11  Ann.  Cas.  348,  112  N.  W.  386,  11  L.  B.  A.,  N.  S., 
803;  Newman  v.  Bullock,  23  Colo.  217,  47  Pac.  379;  San- 
doval V.  Eosser  (Tex.  Civ.  App.),  26  S.  W.  930.) 

A  judgment  void  upon  its  face  may  be  set  aside  upon 
motion  of  a  party  or  upon  the  court's  own  motion  at  any 
time,  and  the  court  may  also  strike  from  the  judgment 
and  vacate  any  portion  thereof  which  is  void.  (Oile  V. 
Wood,  supra;  Nixon  v.  Tongren,  ante,  p.  287,  193  Pac.  731.) 

Difficulty  may  arise  in  determining  whether  a  judgment 
is  void  upon  its  face  because  it  grants  relief  beyond  the 
scope  of  the  allegations  of  the  complaint.  (See  Reynolds 
V.  Stockton,  140  U.  S.  254,  11  Sup.  Ct.  773,  35  L.  ed.  464, 
see,  also,  Rose's  U.  S.  Notes.)  .  In  that  case  it  is  said: 

"A  judgment  to  be  conclusive  upon  the  parties  to  the 
litigation  must  be  responsive  to  the  matters  controverted. 
Nor  are  we  concerned  with  the  question  as  to  the  rule 
which  obtains  in  a  case  in  which,  while  the  matter  deter- 
mined was  not,  in  fact,  put  in  issue  by  the  pleadings,  it  is 
apparent  from  the  record  that  the  defeated  party  was 
present  at  the  trial,  and  actually  litigated  that  matter.  In 
such  a  case  the  proposition  so  often  aflBrmed,  that  that  is 
to  be  considered  as  done  which  ought  to  have  been  done, 
may  have  weighty  and  the  amendment  which  ought  to  have 
been  made  to  conform  the  pleadings  to  the  evidence  may 
be  treated  as  having  been  made.  Here  there  was  no  ap- 
pearance after  the  filing  of  the  answer  and  no  partici- 
pation in  the  trial  or  other  proceedings.  Whatever  may 
be  the  rule  where  substantial  amendments  to  the  complaint 
are  permitted  and  made,  and  the  defendant  responds 
thereto,  or  where  it  appears  that  he  takes  actual  part  in 
the  litigation  of  the  matters  determined,  the  rule  is  univer- 
sal that,  where  he  appears  and  responds  only  to  the  com- 
plaint as  filed,  and  no  amendment  is  made  thereto,  the 
judgment  is  conclusive  only  so  far  as  it  determines  matters 
which,  by  the  pleadings,  are  put  in  issue." 
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A  void  judgment,  the  invalidity  of  which  does  not  appear 
upon  the  face  of  the  judgment-roll,  may  be  vacated  upon 
motion  made  within  a  reasonable  time.  (Norton  v.  Atchi- 
son etc,  R.  Co.,  97  Cal.  388,  33  Am.  St.  198,  30  Pac.  585, 
32  Pac.  452;  People  v.  Temple,  103  Cal.  447,  37  Pac.  414.) 
A  motion  to  vacate  a  judgment  is  a  direct  and  not  a  collat- 
eral attack,  and  any  fact  going  to  show  the  invalidity  of 
the  judgment  can  be  presented  at  the  hearing  of  the  motion. 
(Norton  v.  Atchison  etc.  R.  Co.,  supra.) 

In  the  affidavits  submitted  in  support  of  the  motion,  it 
is  stated  that  no  evidence  was  introduced  by  the  defend- 
ants or  any  of  them  seeking  to  establish  any  right  of  action 
against  any  party  or  parties  to  said  action  other  than  the 
plaintiff;  that  on  the  oral  argument  attention  of  the  district 
court  was  called  to  the  state  of  the  pleadings,  and  the  fact 
that  no  issue  had  been  joined  as  between  any  of  the  de- 
fendants. The  mbtion  was  based  in  part  upon  the  entire 
record  of  the  trial,  and  the  court  certified  that  this  record 
was  considered  by  him  in  passing  upon  the  motion. 

A  careful  consideration  of  the  affidavits,  in  connection 
with  the  record  on  the  trial,  leads  to  the  conclusion  that 
the  trial  of  the  cause  of  action  set  forth  in  appellants' 
cross-complaint  was  limited  to  the  issues  tendered  thereby, 
and  that  the  judgment  in  appellants'  favor  was  not  re- 
sponsive to  their  cross-complaint  or  to  any  issue  raised  and 
determined  in  the  action. 

The  order  of  the  court  is  affirmed.  Costs  awarded  to  re- 
spondents. 

Budge,  Dunn  and  Lee,  JJ.,  concur. 

McCarthy,  J.,  being  disqualified,  did  not  sit  at  the  hear- 
ing and  took  no  part  in  the  decision. 
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(April  27,  1921.) 

CRAIG  L.   SPENCER,  Appellant,  v.  D.  M.  JOHN,  Re- 
spondent. 

[197  Pac.  827.] 

Nbgotiable  Instruments  —  Pbomissoey  Noti  —  Alterations  —  In- 
sumciENcY  OP  Evidence  —  Motion  for  New  Trial  —  Trial 
Judge's  Certificate. 

1.  Where  there  is  no  substantial  evidence  in  the  record  on 
appeal  to  support  the  verdict  or  judgment  of  the  court  below,  the 
judgment   will   be  reversed. 

2.  A  ruling  of  the  district  court  on  a  motion  for  new  trial 
will  not  be  reviewed  in  the  absence  of  the  certificate  required  by 
rule  24  of  the  rules  of  this  court,  showing  what  papers  were 
submitted  to  the  trial  judge  and  used  by  him  on  the  hearing  of 
the  motion,  and  that  such  papers  constitute  all  the  records, 
papers  and  files  used  or  considered  by  said  judge  on  such  hear- 
ing. 

APPEAL  from  the  District  Court  of  the  Seventh  Judi- 
cial District,  for  Gem  County.  Hon.  Ed  L.  Bryan,  Dis- 
trict Judge. 

Action  to  recover  upon  a  promissory  note.  Judgment 
for  defendant.    Reversed  and  remanded. 

Paul  Pizey,  for  Appellant, 

There  is  no  substantial  testimony  opposed  to  that  of 
appellant.  Appellant's  evidence  in  this  case  consisted  en- 
tirely of  depositions  and  documentary  evidence.  The  evi- 
dence  of  respondent  was  all  taken  orally  before  the  jury. 
They  saw  and  heard  the  respondent  and  his  witnesses,  arid 
did  not  see  or  hear  the  appellant  or  his  witnesses.  There- 
fore, it  would  be  unfair  for  this  court  not  to  examine  the 
evidence  throughout  and  decide  the  case  on  the  question 
of  its  sufficiency.  {Rohy  v.  Rohy,  10  Ida.  139,  77  Pac.  213 ; 
Spofford  V.  Spoffard,  18  Ida.  115,  108  Pac.  1054;  Parsons 
V.  Wrble,  19  Ida.  619,  115  Pac.  8j  Stonebvmer  v.  Stone- 
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burner,  11  Ida.  603,  83  Pac.  938;  Van  Camp  v,  Emery, 

13  Ida.  202,  89  Pac.  752;  VUlage  of  8a/ndpoint  v.  Doyle, 

14  Ida.  749,  95  Pac.  945,  17  L.  R.  A.,  N.  S.,  497;  CouncU 
Imp.  Co.  V.  Draper,  16  Ida.  541,  102  Pac.  7.) 

Where  there  is  a  subetantial  conflict  in  the  evidence,  the 
verdict  will  not  be  set  afiide  unless  plainly  contrary  to  the 
decided  weight  of  evidence.  We  believe  that  rule  should  be 
invoked  in  the  case.  The  respondent's  evidence  is  not  posi- 
tive and  is  only  suggestive.  It  is  not  even  contradictory 
of  appellant's  evidence.  (Hawkms  v,  Pocatello  Water  Co,, 
3  Ida.  766,  35  Pac.  711.)  .Where  the  evidence  of  one  side 
is  positive  and  the  other  shows  want  of  recollection^  all 
things  being  equal,  the  positive  testimony  should  be  given 
the  greater  weight.  (Idaho  Mercantile  Co.  v.  Kakmquin, 
8  Ida.  101,  66  Pac.  933.) 

Perky  &  Brinck,  for  Respondent. 

The  ruling  on  a  motion  for  a  new  trial  will  not  be  re- 
viewed in  the  absence,  of  a  certificate  of  the  judge  who 
passed  upon  the  motion  as  to  the  papers,  matters  and 
things  used  in  ruling  on  the  motion.  {Crowley  v.  Croesus 
Gold  etc.  Min.  Co.,  12  Ida.  530,  86  Pac.  536;  Dotist  v. 
Rocky  Mountain  Bell  Tel.  Co.,  14  Ida.  677,  95  Pac.  209; 
Bumpas  v.  Moore,  31  Ida.  668,  175  Pac.  339;  Pedersen  v. 
Moore,  32  Ida.  420,  184  Pac.  475;  Lyons  v.  Lambrix,  ante, 
p.  99,  190  Pac  356;  Taibot  v.  Collins,  ante,  p.  169,  191 
Pac.  354.) 

The  only  question  is:  Is  there  any  evidence  in  the  record 
which,  if  standing  alone  and  undisputed,  would  support  de- 
fendant's contention  that  at  the  time  the  note  and  mortgage 
were  executed  and  delivered  there  was  contained  therein  a 
provision  that  defendant  should  not  be  personally  liable  on 
the  notet  If  there  is  any  evidence  to  sustain  such  defense, 
this  court  will  not  disturb  the  verdict  of  the  jury.  {Con- 
solidated etc.  Min.  Co.  v,  Morton,  32  Ida.  671,  673,  187  Pac. 
791;  BafVrS  v.  Peeper,  ante,  p.  324,  194  Pac,  96;  Labonte  v. 
Davidson,  31  Ida.  644,  175  Pac.  588;  Lisenby  v.  Intermouvr 


Digitized  by 


Google 


April,  1921.]  Spencer  i).  JohH.  719 

Opinion  of  the  Court — Budge,  J. 

tain  State  Banh,  ante,  p.  101,  190  Pac  355;  Lyons  v.  Lam- 
brix,  supra.) 

BUDGE,  J. — This  is  an  action  to  recover  upon  a  promis- 
sory note  executed  and  delivered  by  respondent  to  one 
EflSe  L.  Minton,  and  by  her  transferred  before  maturity 
to  appellant.  This  appeal  is  from  a  judgment  in  favor  of 
respondent  and  from  an  order  denying  a  motion  for  a  new 
trial. 

The  material  facts  are  as  follows:  Respondent  owned  cer- 
tain lands  in  Washington  and  Idaho  counties,  which  h^ 
.traded  to  M.  J.  Minton  for  a  business  block  in  Grange- 
ville,  Idaho  county,  assuming  a  mortgage  of  $6,000  thereon, 
and  giving  a  note  for  $1,500,  dated  May  15,  1914,  and  due 
two  years  thereafter,  payable  to  Effie  L.  Minton,  wife  of 
M.  J.  Minton,  and  secured  by  a  second  mortgage  upon  the 
property,  which  property  prior  to  the  commencement  of 
this  action  was  sold  under  the  first  mortgage  and  the  secur- 
ity exhausted. 

Respondent  in  his  answer  admits  the  execution  and  de- 
livery of  the  note  and  mortgage,  but  alleges  that  there  was 
indorsed  upon  the  note,  before  execution  and  delivery 
thereof,  a  provision  that  personal  liability  was  waived,  that 
the  mortgaged  property  was  accepted  in  full  of  all  obligar 
tions  due  from  defendant  to  Effie  L.  Minton,  and  that  the 
statement  upon  the  back  of  the  note  had  been  fraudulently 
and  wrongfully  erased. 

Appellant,  whose  deposition  was  read  at  the  trial,  testi- 
fied that  when  he  purchased  the  note  it  did  not  contain  any 
provision  waiving  personal  liability,  and  that  the  note  con- 
tained no  other  indorsement  than  that  appearing  upon  it 
when  it  was  introduced  in  evidence;  that  he  had  refused 
to  accept  the  note  indorsed  to  him  without  recourse,  that 
such  indorsement  had  beeti  erased  by  M.  J.  Minton,  and 
the  indorsement  as  now  appearing  had  been  made  thereon 
prior  to  the  delivery  of  the  note  to  him  by  the  Mintona 
In  this  he  was  corroborated  by  A.  Q.  Worthington  and 
M.  J.  Minton. 
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Appellant's  evidence  is  complete,  definite  and  certain  in 
explaining  the  erasures  on  the  note.  All  of  his  testimony 
is  by  deposition,  and  when  these  depositions  were  taken  he 
had  only  the  pleadings  to  guide  him  in  making  them.  He 
had  no  notice  that  there  was  any  claim  that  the  waiver 
may  have  been  written  upon  the  mortgage  and  erased  there- 
from, yet  at  the  trial  respondent  was  permitted  to  testify- 
that  the  statement  in  question  was  either  written  upon  the 
note  or  the  mortgage.  On  direct  examination  respondent 
testified  that: 

**A.  I  refused  to  give  him  the  note  at  the  time  without 
having  that  written  out  on  the  back  of  the  note  that  per- 
sonal liability  would  be  waived." 

And  in  answer  to  questions  apparently  propounded  by 
his  attorney  for  the  purpose  of  obtaining  an  alternative 
answer,  he  further  testified  as  follows: 

*'Q.  Do  you  remember  whether  or  not  there  was  such  a 
statement  on  the  mortgage  that  was  given! 

**A.  It  was  inserted  in  one  of  the  papers  at  the  time. 
I  am  not  sure  whether  it  was  the  note  or  the  moi^age, 
but  it  was  in  one  of  them. 

**Q.  And  it  is  your  recollection  that  either  in  the  note 
or  the  mortgage  that  that  specified  contract  was  written 
before  you   signed   thatt 

**A.  Yes,  sir;  it  was." 

Respondent's  evidence  is  indefinite  and  uncertain  in  this 
regard.  The  physical  appearance  of  the  note,  moreover, 
does  not  fully  corroborate  respondent's  contention  that  the 
indorsement  was  upon  the  note,  and  while  the  original 
mortgage  was  not  introduced  in  evidence,  appellant  testify- 
ing that  it  had  become  lost  and  that  he  was  unable  to 
locate  it  after  a  diligent  search,  a  certified  copy  of  the 
mortgage  shows  no  such  writing  contained  thereon.  After 
a  careful  examination  of  the  record,  we  have  reached  the 
conclusion  that  there  is  no  substantial  evidence  to  support 
the  verdict  or  judgment. 

While  appellant's  brief  contains  no  formal  specification 
of  error,  specifying  the  particulars  wherein  the  evidence  is 
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insuflScient,  nevertheless  we  have  examined  the  record  to 
determine  whether  there  was  any  substantial  evidence  to 
support  the  verdict.  In  the  case  of  Noble  v.  Harris,  ante, 
p.  188,  190  Pac.  922,  this  court  held  that: 

**  While  there  is  no  separate  and  distinct  portion  of  the 
brief  designated  as  specifications  of  errors,  wherein  are 
enumerated  distinctly  the  errors  relied  on,  nevertheless  such 
errors  are  distinctly  set  forth  in  the  body  of  the  brief  in 
t^e  argument  following  the  statement  of  facts,  and,  while 
not  in  the  usual  form,  are  stated  with  sufficient  definite- 
ness  that  the  points  relied  upon  for  reversal  of  the  case  are 
clearly  and  intelligently  defined." 

While  the  practice  followed  in  appellant's  brief  is  loose 
and  not  to  be  commended,  and  is  not  in  strict  conformity 
with  the  requirements  of  the  rules  of  this  court,  we  deem 
it  sufficient  to  present  the  question  of  the  sufficiency  of  the 
evidence  to  justify  the  verdict  in  this  case. 

The  appeal  from  the  order  denying  the  motion  for  new 
trial  must  be  dismissed,  for  the  reason  that  the  transcript 
does  not  contain  the  certificate  required  by  rule  24  of  the 
rules  of  this  court.  It  has  been  repeatedly  held  that  the 
ruling  on  a  motion  for  new  trial  will  not  be  reviewed  in 
the  absence  of  a  certificate  showing  what  papers  were  sub- 
mitted to  the  judge  and  used  by  him  on  the  hearing  of 
the  motion,  and  that  such  papers  constitute  all  the  records, 
papers  and  files  used  or  considered  by  said  judge  on  such 
hearing.  (Crowley  v.  Croesus  Gold  etc.  Min.  Co.,  12  Ida. 
530,  86  Pac.  536;  Doust  v.  Rocky  MowrUain  Bell  Tel.  Co., 
14  Ida.  677,  95  Pac.  209;  Bumpas  v.  Moore,  31  Ida.  668, 
175  Pac.  339;  Pedersen  v.  Moore,  32  Ida.  420,  184  Pac^ 
475;  Taliot  v.  Collins,  ante,  p.  169,  191  Pac.  354.) 

The  judgment  is  reversed  and  a  new  trial  granted. 
Costs   are  awarded  to  appellant. 

Rice,  C.  J.,  and  McCarthy,  Dunn  and  Lee,  JJ.,  concur. 

IdAho,  Vol.  88—40 
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(April  29,  1921.) 

J.  J.  WILSON,  AppeUant,  v.  L.  W.  PECK,  Respondent 

[197  Pac  1026.] 

Appeal  Bond  pbom  Justice's  ob  Probate  Coubi>— When  Suppictent 
IN  Claim  and  Deuvbby. 

1.  Under  C.  S.,  aee.  7183,  an  undertaking  in  the  sum  of  one 
hundred  dollars  is  a  sufficient  undertaking  on  appeal  fr^m  a 
judgment  of  a  justice's  or  probate  court,  where  a  staj  of  pro* 
ceedings  is  not   claimed. 

2.  In  an  appeal  from  a  judgment  of  a  justice  or  probate 
court,  if  a  stay  of  proceedings  be  claimed,  the  undertaking  must 
contain  the  additional  conditions  prescribed  by  C.  S.,  sec.  7183, 
depending  in  each  case  on  the  character  of  the  action. 

APPEAL  fyom  the  District  Court  of  the  Seventh  Judi- 
cial District,  for  Canyon  County.    H6n.  Ed.  L.  Bryan,  Judge- 
Motion  to  dismiss  on  the  ground  that  no  undertaking  on 
appeal    had   been    filed.    Motion    sustained    and    appellant 
J.  J.  Wilson  appeals.    Reversed  and  remanded. 

Eustace  &  Groome,  for  Appellant. 

An  undertaking  on  appeal  is  not  defective  where  it  pro- 
vides **that  appellant  will  pay  all  damages  and  costs  which 
may  be  awarded  against  him  on  the  appeal,  or  a  dismissal 
thereof,  not  exceeding  $100."  (C.  S.,  sec.  7183;  EdnUn- 
ston  V.  Steele,  12  Ida.  613,  87  Pac.  677.) 

Scatterday  &  Van  Duyn  and  Alfred  F.  Stone,  for  Re- 
spondent. 

The  undertaking  upon  appeal  being  merely  conditioned 
'^that  the  said  appellant  will  pay  all  damages  and  costs 
which  may  be  awarded  against  him  on  the  appeal  or  dis- 
missal thereof,"  must  be  held  to  be  fatally  defective  and 
void  and  the  appeal  was  properly  dismissed.  {Libhy  v. 
Spokane  YaUey  Land  &  Water  Co.,  15  Ida.  467,  98  Pac. 
115.1 
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LEE,  J. — ^This  action  was  commenced  by  appellant  in  the 
probate  court  of  Canyon  county,  in  claim  and  delivery,  to 
recover  possession  of  a  colt,  described  in  the  pleadings,  to 
which  appellant  claimed  ownership  and  the  right  to  imme- 
diate possession.  The  statutory  affidavit  and  undertaking 
in  claim  and  delivery  were  made,  and  the  sheriff  took  pos- 
session under  appellant's  requisition,  but  before  delivery  to 
him  respondent  executed  a  redelivery  bond  and  retained 
possession  of  the  animal  in  question.  Upon  the  trial,  the' 
probate  court  gave  judgment  for  the  respondent,  holding 
that  title  and  right  to  possession  was  in  him.  Appellant 
appealed  from  said  judgment  to  the  district  court,  where, 
after  the  first  trial,  which  resulted  in  a  disagreement  of  the 
jury,  respondent  moved  to  dismiss  the  appeal  on  the  ground 
that  the  court  had  no  jurisdiction  to  try  said  cause,  because 
a  sufficient  undertaking  on  appeal  had  not  been  given  as 
required  by  law.  Before  the  order  to  dismiss  the  appeal 
was  made,  counsel  for  appellant  asked  leave  to  file  a  new 
and  sufficient  undertaking,  to  cover  the  objections  made  by 
respondent.  The  court  refused  to  permit  the  filing  of  a 
new  undertaking,  and  dismissed  the  appeal,  on  the  ground 
that  it  had  no  jurisdiction  to  authorize  the  filing  of  a  new 
undertaking  after  the  expiration  of  thirty  days  from  the 
rendition  of  judgment  in  the  probate  court,  and  because 
the  bond  filed  was  void.  From  the  judgment  of  dismissal 
this  appeal  is  taken. 

Appellant  assigns  as  error  the  refusal  of  the  court  to 
allow  him  to  file  a  new  undertaking,  sustaining  the  motion 
to  dismiss,  and  rendering  judgment  for  defendant. 

A  determination  of  the  question  presented  by  this  appeal 
involves  a  construction  of  C.  S.,*sec.  7183  (R.  C,  sec.  4842.) 
Counsel  for  appellant  contends  that  because  respondent 
gave  a  redelivery  bond  in  the  original  action  and  retained 
possession  of  the  property  sought  to  be  recovered  by  ap- 
pellant, and  the  possession  of  the  property  never  having 
been  obtained  by  him,  the  judgment  of  the  probate  court 
was  in  effect  only  a  money  judgment,  and,  for  this  reason 
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the  undertaking  on  appeal  to  the  district  court  was  snflS- 
cient.  The  character  of  an  action  in  claim  and  delivery 
doe8  not  change  by  reason  of  defendant  giving  a  redeliveiy 
bond  and  retaining  possession  of  the  property  in  contro- 
versy. But  aside  from  this  consideration,  the  undertaking 
was  sufficient  as  an  appeal  bond,  although  it  did  not  stay 
the  proceedings.  The  first  provision  of  C.  'S.,  sec.  7183, 
provides  that:  **An  appeal  from  a  justice's  or  probate  court 
is  not  effectual  for  any  purpose  unless  an  undertaking  be 
filed  with  two  or  more  sureties,  in  the  sum  of  $100,  for*  the 
payment  of  the  costs  on  the  appeal."  This  is  equivalent 
to  saying  that  the  giving  of  an  undertaking  with  two  sure- 
ties in  the  sum  of  $100  is  a  sufficient  undertaking  in  any 
case  on  appeal  under  this  section,  where  a  stay  of  proceed- 
ings is  not  claimed. 

The  remaining  provisions  of  this  section  relate  to  the 
additional  obligations  which  must  be  included  in  the  under- 
taking if  a  stay  of  proceedings  be  claimed,  and  specifies 
the  provisions  that  must  be  inserted  in  the  undertaking  if  a 
stay  of  proceedings  is  claimed  in  the  several  classes  of 
actions  mentioned;  that  is,  if  a  stay  be  claimed  in  an  action 
for  a  money  judgment,  the  undertaking,  in  addition  to  the 
$100  required  to  make  the  appeal  effectual,  must  be  in  a 
sum  equal  to  twice  the  amount  of  the  judgment,  including 
costs;  where  it  is  for  the  recovery  of  specific  personal 
property,  it  must  be  for  an  additional  amount  twice  the 
value  of  the  property,  including  costs,  and  conditioned  that 
the  appellant  will  obey  the  orders  of  the  court  made  therein, 
if  the  appeal  be  withdrawn  or  dismissed;  and  where  the 
judgment  directs  the  delivery » of  possession  of  real  prop- 
erty, if  the  execution  be  stayed,  the  undertaking  must  pro- 
vide that  the  appellant  will  not  commit  or  suffer  to  be 
committed  any  waste  thereon,  and  that  appellant  will  pay 
the  value  of  the  use  and  occupation  of  the  premises  from 
the  time  of  appeal  until  the  delivery  of  possession,  if  the 
appeal  be  dismissed  or  the  judgment  be  affirmed. 
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This  section,  as  it  appears  in  the  Revised  Statutes  and 
also  in  the  Revised  Code,  is  not  paragraphed,  and  "or" 
is  used  in  the  sense  of  *'and."  California  C.  C.  P.,  sec. 
978,  is  substantially  the  same,  and  the  compilers  have  para- 
graphed the  section;  and  in  McConky  v.  Superior  Court, 
56  Cal.  83,  it  is  held  that  "or"  should  be  read  "and."  In 
Compiled  Laws  of  1919,  this  section  was  paragraphed,  and 
the  word  "or"  changed  to  "and,"  evidently  to  clarify  its 
meaning,  and  this  change  was  followed  in  C.  S.,  sec.  7183. 

This  section  is  somewhat  redundant  ^d  ambiguous,  but 
upon  a  comparison  of  its  provisions  with  Cal.  C.  C.  P., 
sec.  978,  it  seems  clear  that  the  first  clause  or  paragraph 
is  intended  to  apply  to  all  cases  oti  appeal  from  the  jus- 
tice's or  probate  court,  and  an  undertaking  in  compliance 
therewith  is  suflScient  to  support  the  appeal,  but  not  to 
stay  the  proceedings;  and  if  a  stay  be  claimed,  the  under- 
taking must  contain  the  additional  conditions  referred  to, 
depending  in  each  case  upon  the  character  of  the  action. 

This  undertaking  being  sufficient  as  an  appeal  bond,  the 
judgment  of  the  lower  court  is  reversed,  and  the  cause  re- 
manded with  instructions  to  set  aside  the  order  of  dismissal 
and  reinstate  the  appeal.    Costs  awarded  to  appellant. 

Rice,  C.  J.,  and  Budge,  McCarthy  and  Dunn,  JJ.,  concur. 
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(April  30,  1921.) 

G.  A.  BERGH  and  JENNIE  BERGH,  Appellants,  ▼. 
C.  E.  PENNINGTON,  IRA  E.  BARBER,  W.  T. 
BURKE,  H.  F.  BENSON,  C.  F.  GUTHMAN,  J.  J. 
GOEHRY  and  H.  R.  NEITZEL,  Sole  Surviving  Part- 
ners of  the  Copartnership  Doing  Business  Under  the 
Firm  Name  and  Style  of  MURPHY  LUMBER  COM- 
PANY; G.  A.  BERGH,  JENNIE  BERGH,  CHAR- 
LOTTE BERGH,  FRANK  A.  BAYLEY  and  W.  W. 
PHILLIPS,  as  Trustees  of  the  BERGH  MINING  & 
MILLING  COMPANY,  a  Defunct  Corporation;  IRA 
E.  BARBER(  Trustee;  W.  W.  PHILLIPS,  W.  S. 
CROSSMAN,  F.  T.  BAYLEY,  G.  A.  PERKINS, 
W.  B.  HERR,  F.  T.  BAYLEY  and  W.  WILSON,  Co- 
partners Doing  Business  Under  the  Firm  Name  and 
Style  of  HERR,  BAYLEY  &  WILSON;  F.  S.  BAY- 
LEY,  Trustee;  IDAHO  OREGON  LEASES,  a  Cor- 
poration; R.  H.  JOHNSON  and  GEORGE  TENNEY, 
Respondents. 

[19S  Pac.  158.] 

Appeal   fbom   Jxjdqment — Reporter's    Transcript — Judoment-rolIi — 
Scope  of  Review — ^Intervention — Harmless  Error. 

1.  Upon  appeal  from  a  judgment,  where  the  reporter's  tran- 
script has  been  stricken  from  the  files,  the  only  record  remain- 
ing before  this  court  is  the  judgment-roll. 

2.  Upon  appeal  from  a  judgment,  where  the  record  consists 
of  the  judgment-roll  onlj,  and  where,  as  in  this  case,  the  findings 
are  responsive  to  the  material  issues  presented  b^r  the  pleadings 
and  sustain  the  conclusions  of  law  and  the  decree  entered  thereon, 
the  judgment  will  be  affirmed. 

3.  The  action  of  the  trial  court  in  permitting  a  party,  who 
has  an  interest  in  the  controversy  but  is  represented  by  a  trustee, 
to  intervene,  if  error,  was  harmless,  inasmuch  as  no  substantial 
right  of  appellants  could  have  been  affected  thereby. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Owyhee  County,    Hon.  Ed.  L.  Bryan,  Judge. 
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Action  by  appellants  against  C.  E.  Pennington  et  al.  to 
quiet  title  to  certain  mining  claims  in  Owyhee  county,  and 
action  by  Murphy  Lumber  Company  to  foreclose  a  trust 
deed  covering  the  same  property,  consolidated  by  stipula- 
tion.   Judgment  for  respondents.    Affirmed. 

S.  T.  Schreiber  and  P.  E.  Cavaney,  for  Appellants,  cite  no 
authorities  on  points  decided. 

Ira  E.  Barber,  W.  H.  Davidson,  Hawley  &  Hawley  and 
0.  W.  Worthwine,  for  Respondents.  , 

The  judgment  in  favor  of  Benson,  intervenor  in  this 
cause,  is  identical  with  what  it  would  have  been  in  the  cause 
of  OviKmann  v.  Bergh  et  al.,  had  there  been  no  consolida- 
tion, and  what  it  might  have  been  in  the  cause  of  Bergh 
V.  Pennington,  had  there  been  no  second  action  and  no  in- 
tervention, and  the  error,  if  any,  having  been  harmless,  ap- 
pellants are  not  entitled  to  assign  it  or  stand  upon  it. 
(C.  S.,  sec.  6728,  and  cases  cited.) 

BUDGE,  J. — Respondents  heretofore  made  a  motion  in 
this  court  to  strike  the  reporter's  transcript  from  the  record 
and  to  dismiss  the  appeal  in  this  cause,  and  the  opinion 
of  this  court  thereon,  which  will  be  found  ante,  p.  198, 
191  Pac.  204,  contains  a  statement  of  the  material  facta 
of  the  case,  and  discloses  the  action  of  this  court  in  strik- 
ing the  reporter's  transcript  and  denying  the  motion  to 
dismiss  the  appeal. 

The  reporter's  transcript  having  been  stricken,  the  only 
record  now  before  us  is  the  judgment-roll.  As  was  said 
by  this  court  in  the  case  of  Storey  <&  Fawcett  v.  Nampa 
iS;  Meridian  Irr.  Dist.,  32  Ida.  713,  at  720,  187  Pac.  946, 
947:  **It  must  be  regarded  as  settled  law  in  this  state  under 
existing  statutes  that  where  upon  appeal  from  a  judgment 
the  record  brought  to  this  court  contains  neither  a  tran- 
script of  the  proceedings  had  upon  the  trial  nor  a  bill  of 
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exceptions,  nothing  belongs  to  the  record  except  the  judg- 
ment-roll and  no  question  outside  of  the  record  can  be  con- 
sidered by  the  court." 

We  have  carefully  examined  the  pleadings,  from  which 
it  appears  that  a  cause  of  action  is  stated.  The  findings 
are  responsive  to  the  material  issues  presented  by  the 
pleadings,  and  sustain  the  conclusions  of  law  and  the  de- 
cree entered  thereon. 

Appellants  contend  that  the  court  erred  in  refusing  to 
set  aside  and  vacate  an  order  permitting  H.  J.  Benson  to 
intervene.  There  is  no  merit  in  this  contention.  Benson 
had  an  interest  in  the  controversy,  and  was  represented  by 
the  trustee.  Without  deciding  whether  he  had  a  right  to 
intervene,  the  action  of  the  court  in  permitting  him  to  do 
so,  if  error,  was  harmless,  inasmuch  as  no  substantial  right 
of  appellants  could  have  been  affected  thereby.  (4  C.  J., 
p.  925.) 

The  judgment  is  affirmed.  Costs  are  awarded  to  respond- 
ents. 

/ 

Bice,  C.  J.,  and  Dunn  and  Lee,  JJ.,  concur. 


(May  21,  1921.) 
ON  PETITION  FOB  REHEAmNQ. 

Estoppel  to  Dent  Corpohate  Existence. 

4.  Officers  and  directors  of  a  foreign  corporation,  the  right 
of  which  to  do  business  in  this  state  has  been  forfeited  for  fail- 
ure to  make  its  annual  report  and  pay  its  license  fee,  who,  after 

On  the  question  of  validity  of  contract  made  by  foreign  corpo- 
ration which  had  not  complied  with  statutory  conditions  of  the 
right  to  do  business  in  a  state,  see  notes  in  2  AnxL  Gas.  63;  4 
Ann.  Caa  814;  6  Ajixl  Oas.  639;  7  Azm.  Oaa  219;  13  Ann.  Ou. 
512;  Ann.  Cas.  1914A,  702;  Ann.  Oas.  19150,  165;  84  Lb  &  A. 
315;   1  K  B.  A.,  K.  8.,  1041. 
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such  forfeiture,  acting  in  their  official  capacity,  direct  and  exe- 
cute a  trust  deed  conveying  property  of  the  corporation,  are 
estopped  from  denying  the  corporate  existence  of  such  corpora- 
tion and  from  showing  that  its  right  to  do  business  had  been 
forfeited  at  the  time  of  the  execution  of  the  trust  deed. 

EICE,  C.  J.— Appellants  have  filed  a  petition  for  rehearing 
in  this  case.  They  insist  that  the  court  erred  in  holding 
that  the  permission  of  Benson  to  intervene  in  the  original 
action  was  harmless  error.  We  are  by  no  means  convinced 
that  the  permission  granted  to  Benson  to  intervene  was 
erroneous.  But  in  any  event,  we  adhere  to  our  former 
opinion  that  no  prejudice  r^ulted  from  the  intervention. 

It  is  further  insisted  that  the  trust  deed  executed  -by  the 
Bergh  Mining  &  Milling  Company,  a  Washington  corpora- 
tion, to  respondent  Barber,  which  was  foreclosed  by  the 
judgment  in  the  action,  was  void,  for  the  reason  that  at 
the  time  of  the  execution  thereof  the  right  of  the  corpo- 
ration to  do  business  in  this  state  had  been  forfeited  to 
the  state  for  failure  to  make  its  annual  report  and  pay  its 
license  fee  as  provided  in  C.  S.,  sec.  4798. 

Appellants,  after  having  directed  and  executed  the  trust 
deed,  acting  in  the  capacity  of  oflScers  of  the  defunct  cor- 
poration, are  estopped  from  denying  the  corporate  existence 
of  the  Bergh  Mining  &  Milling  Company  and  from  showing 
that  its  right  to  do  business  had  been  forfeited  at  the  time 
the  trust  deed  was  executed.  (14  C.  J.,  pp.  237  and  247; 
Fletcher,  Enc.  Corporations,  p.  679 ;  Chadicick  v.  Dicke  Tool 
Co.,  186  III.  App.  376;  Brady  v.  Delaware  Mut.  Life  Ins. 
Co.,  2  Penne.  (Del.)  237,  45  Atl.  345.  See,  also,  Henrif 
Oold  Min.  Co.  v.  Henry,  25  Ida.  333,  137  Pac.  523;  Toledo 
Compv4ing  Scale  Co.  v.  Young,  16  Ida.  187,  101  Pac.  257.) 

It  is  also  urged  that  the  trust  deed  is  invalid  because 
it  was  never  executed  by  appellant  Jennie  Bergh,  wife  of 
appellant  G.  A.  Bergh.  Under  the  findings,  however,  she 
had  no  interest  in  the  property,  and  it  was  not  necessary 
that  she  execute  the  trust  deed. 
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The  other  grounds  for  rehearing  urged  in  the  petition 
are  without  merit. 
The  petition  should  be  denied,  and  it  is  so  ordered. 

Dunn  and  Lee,  JJ.,  concur. 


(Ma7  2,  1921.) 

STATE,    Respondent,   v.   A.    E.   BLANK,   AppeHant 

[197  Pac.  821.] 

Grand  LAaoxNY— Faix  Trial. 

When,  from  an  examination  of  the  entire  reeorcl,  it  elearl/ 
appears  that  a  defendant  charged  with  crime  has  not  had  a 
fair  and  impartial  trial,  the  judgment  will  be  reversed  and  a 
new  trial  granted. 

APPEAL  from  the  District  Court  of  the  Seventh  Judi- 
cial District,  for  Washington  County.  Hon.  Isaac  F.  Smith, 
Judge. 

Judgment  of  conviction  of  crime  of  grand  larceny.  Re- 
versed. 

Devaney  &  Carter  and  Jas.  W.  Galloway,  for  Appellant. 

Questions  tending  to  degrade  defendant  must  be  those 
directly  tending  to  affect  his  credibility  as  a  witness,  or  to 
show  his  character  (the  defendant's  character  had  not  been 
made  an  issue  in  the  case),  thus  compelling  him  to  answer 
as  to  past  transactions,  even  though  similar,  but  whii^.h  are 
separate  and  distinct.  Through  such  admission  the  jury 
might  be  led  to  infer  his  guilt,  rather  than  to  establish  it 
from  the  evidence,  violating  the  constitutional  guaranty 
protecting  him  from  giving  evidence  against  himself.  (Pio- 
pie  V.  Brovm,  72  N.  Y.  571,  28  Am.  Rep.  183;  Wharton  s 
Criminal  Evidence,  p.  904;  12  Cyc.  405;  People  v.  Glass, 
158  Cal.  650,  112  Pac.  281.^ 
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Eoy  L.  Black,  Attorney  General,  and  Alfred  F.  Stone 
and  Jas.  L.  Boone,  Assistants,  and  Geo.  Donart,  Pros.  Atty. 
for  Washington  County,  for  Respondent. 

"Whenever  there  is  substantial  evidence  to  support  a  ver- 
dict the  same  shall  not  be  set  aside.  (Sec.  7170,  C.  S.; 
State  V.  Dawning,  23  Ida.  540,  130  Pac.  461 ;  State  v.  Silva, 
21  Ida.  247,  120  Pac.  835;  State  v.  Max  Max,  28  Ida.  176, 
152  Pac.  802.) 

Where  the  question  is  whether  the  defendant's  explana- 
tion of  his  possession  of  the  fruits  of  crime  is  reasonable, 
the  court  is  not  justified  in  substituting  its  opinion  for  that 
of  the  jury,  unless  it  finds  that  the  defendant's  explanation 
was  so  clearly  satisfactory  that  it  was  unreasonable  of  the 
jury  to  refuse  to  give  it  credence.  {State  v,  Curtis,  29 
Ida.  724,  161  Pac.  578;  State  v.  WUliams,  12  Ida.  483,  86 
Pac.  53;  State  v.  Ireland,  9  Ida.  686,  75  Pac.  257;  State 
V.  Steen,  29  Ida.  337,  158  Pac.  499;  State  v.  Callett,  9  Ida. 
608,  75  Pac.  271.) 

The  matter  of  the  propriety  of  permitting  the  introduc- 
tion of  evidence  cannot  be  reviewed  on  appeal  when  no 
objection  whatever  to  the  introduction  thereof  is  made  at 
the  trial.     {State  v.  Roe,  19  Ida.  416,  113  Pac.  461.) 

Sec.  9014,  C.  S.,  enumerates  all  rulings  in  a  criminal  case 
which  al^  deemed  excepted  to.  (See,  also,  sec.  9012.) 
Sees.  9006  and  9007,  C.  S.,  contemplate  that  an  exception 
to  an  order  overruling  an  objection  to  the  introduction  of 
evidence  must  be  taken  in  order  that  such  order  may  be 
reviewed  on  appeal. 

It  is  an  established  principle  in  practice  that  when  evi- 
dence is  admitted  under  objections,  and  no  exception  is 
taken  to  the  ruling  of  the  court,  the  objection  is  waived. 
{Peaple  v.  Kuok  Woh  Choi,  2  Ida.  90,  6  Pac,  112;  3  C.  J. 
897.) 

DUNN,  J. — ^Appellant  was  tried  in  the  district  court  of 
Washington  county  On  a  charge  of  grand  larceny,  convicted 
and  sentenced  to  the  penitentiary  for  not  less  than  one 
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nor  more  than  fourteen  years.  He  has  appealed  to  this 
court  and  assigns  as  errors  the  insufficiency  of  the  evidence 
to  support  the  verdict  and  the  admission  and  rejection  of 
certain  testimony. 

The  claim  that  the  evidence  is  insufficient  to  support  the 
verdict  rests  upon  the  contention  that  the  colt  which  was 
the  subject  of  the  alleged  larceny  was  not  sufficiently  iden- 
tified to  warrant  the  conviction  of  the  appellant.  It  must 
be  admitted  that  the  evidence  of  identification  was  very 
weak.  Whether  it  could  properly  be  held  sufficient  to  sup- 
port the  verdict,  if  that  question  were  before  us  under 
other  conditions  than  those  present  in  this  case,  it  is  not 
necessary  for  us  to  decide.  Over  the  objection  of  appellant 
very  much  matter  was  admitted  in  evidence  which  could 
not  fail  to  be  highly  prejudicial  to  him.  Much  of  this  mat- 
ter tended  to  show  that  appellant  had  been  guilty  of  other 
crimes  having  no  connection  whatever  with  the  offense  for 
which  he  was  being  tried.  It  seems  impossible  that  the  jury 
could  have  been  wholly  uninfluenced  against  appellant  by 
this  immaterial  and  irrelevant  matter. 

It  clearly  appears  from  the  record  in  this  case  that  the 
appellant  was  not  accorded  a  fair  trial.  The  judgment  is 
therefore  reversed  and  a  new  trial  granted. 

Rice,  C.  J.,  and  Lee,  J.,  concur. 

BUDQE,  J.,  Concurring  Specially.  —  Appellant  was 
charged  with  the  larceny  of  a  colt,  the  property  of  L.  E. 
Stewart.  From  the  record  it  appears  that  Stewart  owned 
a  mare,  which  he  turned  on  the  range  in  the  early  spring 
of  1916,  and  which  he  and  his  father-in-law,  Kilboum,  saw 
about  May  12,  1916,  with  a  black  colt,  about  ten  days  old, 
having  a  star  in  its  forehead  and  a  crooked  left  hind  foot; 
that  they  did  not  know  the  sire  of  this  colt;  and  that  they 
did  not  see  the  colt  again  until  July  20,  1917,  more  than 
14  months  later,  when  Kilboum  located  a  black  colt  with 
the  same  characteristics  on  the  range,  which  they  assumed 
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to  identify  positively  and  by  reaflon  only  of  the  fact  that 
this  colt  also  had  a  star  in  its  forehead  and  a  crooked  left 
hind  foot.  The  evidence  shows  that  Stewart  had  formerly 
owned  an  interest  in  a  stallion,  both  hind  feet  of  which 
were  crooked;  that  he  disposed  of  his  interest  in  this  horse 
because  the  defect  had  appeared  in  a  number  of  his  colts 
in  that  community ;  that  this  horse  was  the  sire  of  the  mare 
above  mentioned;  and  that  the  mare's  feet  were  normal. 

Conners,  a  witness  for  the  state,  testified  that  he  assisted 
Kilboum  in  locating  the  colt  on  July  20,  1917,  and  that 
that  colt  had  been  in  the  possession  of  appellant  during 
the  winter  of  1916  and  spring  of  1917;  that  appellant  had 
driven  it  with  his  cattle  toward  the  summer  range;  that  it 
had  been  left  at  Oxman's  ranch,  where  witness  was  em- 
ployed; that  appellant  had  inquired  whether  the  colt  was 
bothering,  and  had  said,  **Let  me  sell  it  to  you,"  and  that  he 
would  take  it  home. 

Numerous  witnesses  who  were  called  on  behalf  of  appel- 
lant testified  that  appellant  had  a  sorrel  mare  in  his  pos- 
session during  the  spring  and  summer  of  1916;  that  about 
the  first  of  May,  1916,  this  mare  foaled  a  black  colt  with  a 
star  in  its  forehead;  and  several  witnesses  testified  that  this 
colt  had  a  crooked  left  hind  foot. 

Appellant  assigns  as  error  the  insufficiency  of  the  evi- 
dence to  support  the  verdict,  and  contends  that  the  evidence 
is  insufficient  to  identify  the  colt  seized  by  Kilboum  on 
the  range  as  Stewart's  colt 

The  general  rule  would  seem  to  be  that  in  a  prosecution 
for  larceny,  in  order  to  sustain  a  conviction,  the  state  must 
identify  the  property  alleged  to  have  been  stolen,  and  found 
in  the  possession  of  the  accused,  by  the  most  direct  and 
positive  testimony  of  which  the  case  is  susceptible. 

Where  the  evidence  merely  shows  possession  by  defendant 
of  the  same  number  of  cattle  as  was  stolen  {HUligas  v. 
State,  55  Neb.  586,  75  N.  W.  1110;  Harris  v.  State,  13 
Ter.  App.  309),  or  of  hogs  with  hair  of  the  same  color 
{Smith  V.  State,  4A  Tex.  Cr.  81,  68  S.  W.  510),  or  of  a 
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horefe  with  the  same  brand  as  prosecutor's,  of  which  many 
had  been  sold  {Ham  v.  State,  30  Tex.  App.  541,  17  S.  W. 
1094),  it  has  been  held  to  be  insufiScient. 

While  the  testimony  of  Stewart  and  Kilboum  was  direct 
and  as  positive  as  any  assertion  could  well  be  made,  the 
very  assurance  with  which  they  testified  can  but  cast  doubt 
upon  it.  Having  seen  the  colt  but  once  when  it  was  ten 
days  old,  it  was  perhaps  possible,  but  inherently  improj)- 
able,  that  they  could  identify  it  with  any  degree  of  cer- 
tainty more  than  14  months  later,  and  when  the  colt  was 
about  15  months  old.  When  this  evidence  is  considered 
with  the  testimony  introduced  on  behalf  of  the  state  to  the 
effect  that  Stewart's  horse  had  sired  other  colts  in  which 
the  same  congenital  defect  existed  in  that  community,  and 
in  connection  with  the  evidence  adduced  on  behalf  of  ap- 
pellant, it  is  clear  to  my  mind  that  the  case,  presents  a 
total  failure  to  identify  the  stolen  property  by  substantial 
evidence. 

Furthermore,  the  state  was  permitted,  in  flagrant  viola- 
tion of  every  known  rule  of  evidence,  to  introduce  proof 
tending  to  establish  that  appellant  came  into  possession  of 
the  sorrel  mare  wrongfully,  and  that  he  had  committed 
larcenies  other  than  and  independent  of  the  one  charged 
in  the  information.  In  fact,  the  record  contains  instances 
of  the  admission  of  incompetent  and  immaterial  testimony 
too  numerous  to  set  out  in  this  opinion,  most  of  which  were 
highly  prejudicial. 

This  testimony  was  of  such  a  character  as  to  prejudice 
the  minds  of  the  jury  and  deprive  appellant  of  a  fair  and 
impartial  trial,  which  amounted  to  a  denial  of  his  substan- 
tial rights.  While  counsel  for  appellant  took  no  proper 
exceptions  to  the  rulings  of  the  court,  and  does  not  com- 
plain of  them  upon  this  appeal,  still,  as  was  well  stated 
by  the  supreme  court  of  New  Mexico  in  the  case  of  8t(»te 
V.  Oarda,  19  N.  M.  414,  421,  143  Pac.  1012,  at  1014,  on  re- 
hearing : 
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**  There  exists  in  every  court  ....  an  inherent  power  to 
see  that  a  man's  fundamental  rights  are  protected  in  every 
case.  "Where  a  man's  fundamental  rights  have  been  vio- 
lated, while  he  may  be  precluded  by  the  terms  of  the  stat- 
ute or  rules  of  appellate  procedure  from  insisting  in  this 
court  upon  relief  from  the  same,  this  court  has  the  power, 
in  its  discretion,  to  relieve  him  and  to  see  that  injustice  is 
not  done.  The  restrictions  of  the  statute  apply  to  the  par- 
ties, not  to  this  court.  This  court,  of  course,  will  exercise 
this  discretion  very  guardedly,  and  only  where  some  fundar 
mental  right  has  been  invaded,  and  never  in  aid  of  strictly 
legal,  technical  or  unsubstantial  claims,  nor  will  we  con- 
sider the  weight  of  evidence  if  any  substantial  evidence 
was  submitted  to  support  the  verdict.  If  substantial  justice 
has  been  done,  parties  must  have  duly  taken  and  preserved 
exceptions  in  the  lower  coui;!  to  the  invasion  of  their  legal 
right  before  we  will  notice  them  here.  But  in  this  case 
justice  has  not  been  done.  A  man  has  been  convicted  and 
sentenced  to  imprisonment  for  a  term  of  years  where  there 
is,  not  only  no  evidence  to  support  the  verdict,  but  where 
the  evidence  conclusively  established  his  innocence.  Under 
such  circumstances  we  cannot  permit  such  an  injustice  to 
be  done.  For  a  similar  case,  and  a  similar  holding,  see 
Sykes  v.  United  States,  204  Fed.  909,  123  C.  C.  A.  205." 

And,  as  was  said  in  State  v.  Burke,  11  Ida.  420,  83  Pac. 
228: 

"He  [the  defendant]  is  ...  .  entitled  to  a  fair  trial,  and 
if  guilty  to  be  convicted  upon  evidence,  and  not  upon  in- 
sinuation and  innuendo.  The  administration  of  even-handed 
/justice  demands  it,  and  the  law  will  sanction  no  other 
kind  of  a  conviction.  It  is  not  enough  to  say  a  crime  has 
been  committed  and  somebody  has  committed  it,  and  that 
somebody  shall  pay  the  penalty  therefor,  and  that  the  state 
has  been  unable  to  find  any  other  person  upon  whom  they 
could  fasten  the  crime,  and  that  it  is  entirely  possible  and 
was  altogether  convenient  for  the  defendant  to  have  perpe- 
trated the  offense.    Something  more  must  be  done;  facts  or 
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circumstances  should  be  developed  tending  to  connect  the 
defendant  with  the  commission  of  the  offense  such  as  would 
be  inconsistent  with  the  actions  and  conduct  of  an  innocent 
man." 

In  view  of  the  lack  of  substantial  evidence  to  identify 
the  stolen  property,  the  fact  of  appellant's  conviction  points 
unmistakably  to  the  prejudicial  effect  of  the  admission  of 
this  incompetent  evidence  upon  the  minds  of  the  jury. 
The  rule  is  well  established  that  in  a  prosecution  for  a  par- 
ticular crime,  evidence  which  in  any  manner  shows  or  tends 
to  show  that  the  accused  has  committed  another  crime  wholly 
independent  of  that  for  which  he  is  on  trial,  even  though 
it  is  a  crime  of  the  same  sort,  is  inadmissible.  While  there 
are  certain  well-defined  exceptions  to  this  general  rule,  there 
was  no  evidence  in  this  case  which  brought  appellant  with- 
out the  rule.  He  was  convicted  and  sentenced  to  a  term 
of  years,  notwithstanding  a  lack  of  substantial  evidence  to 
support  the  verdict,  and  the  admission  of  the  evidence  in 
question  was  prejudicial  error. 

From  what  has  been  said  it  follows  that  the  judgment 
should  be  reversed  and  a  new  trial  granted. 

McCarthy,  J.,  concurs. 
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THE  MOUNTAIN  HOME  LUMBEB  COMPANY,  LIM- 
ITED,  a  Corporation,  Plaintiff  and  Respondent,  v. 
D.  R.  SWARTWOUT,  Defendant  and  Appellant  and 
ALMA  liORENE  MESEROLE,  Formerly  ALMA 
LORENE   SMITH,   E.  D.   MESEROLE  and  CLARA 

/     LUDELL  SMITH,  Defendants  and  Appellants. 

[197  Pac  1027.] 

Judgment  on  Mandate  feom  Appellate  CbuET — Costs,  How  Taxed 
IN  Supreme  Court  —  Proceedings  on  Reversal  Where  Judg- 
ment IS  Directed — ^Where  Prevailing  Party  Must  Claim  Costs 
Incurred  Below  After  BeversaLt. 

1.  When  a  particular  judgment  is  directed  by  an  appellate 
eourt,  the  lower  court,  in  entering  such  judgment,  does  not  act 
of  its  own  motion,  but  in  obedience  to  its  superior,  and  no  modi- 
fication of  such  judgment  can  be  made  by  the  lower  court;  its 
aet  is  a  pu^ly  ministerial  act. 

2.  When  costs  are  awarded  on  appeal  by  the  supreme  court, 
such  costs  are  taxed  according  to  the  provisions  of  C.  8.,  sec. 
7219,  and  rules  39  and  40  of  this  court,  and  become  a  part  of 
its  judgment;  the  lower  court  is  without  authority  to  strike  such 
costs   from   the   judgment. 

d.  Where  the  supreme  court  remands  a  cause  with  directions 
to  ent^  a  special  judgment,  the  clerk  of  this  court  must  certify 
the  same  to  the  clerk  below,  who  must  attach  such  certificate  to 
the  judgment-roll;  in  so  doing,  the  clerk  of  the  lower  court  acts 
ministerially,   and  by   authority   of   this   court. 

4.  Where  a  judgment  has  been  reversed  and  remanded  to 
tiie  trial  court,  with  directions  to  enter  a  specific  judgment,  and 
costs  have  been  awarded  to  the  prevailing  party  by  this  court, 
he  may  file  and  serve  a  memorandum  of  his  costs  incurred  in  the 
lower  court  within  five  days  after  he  has  notice  of  the  filing  of 
the  remittitvr  from  this  court. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Elmore  County.    Hon.  H.  F.  Ensign,  Judge. 

Motion  to  strike  from  judgment  entered  in  the  district 
court    memorandum    of    costs    and    disbursements.    Motion 

Idaho.  Vol.  88 — 47 
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sustained    and   defendant    D.   B.    Swartwout   appeals.    Be- 
versed  and  remanded,  tuith  instructions. 

J.  R.  Smead  and  Elliott  &  Healy,  for  Appellant. 

**By  statute  the  remittitwr  from  this  court  is  transmitted 
to  the  clerk  of  the  court  below  and  by  him  it  is  attached 
to  the  judgment-roll  and  a  minute  of  the  judgment  of  this 
court  is  entered  on  the  docket  against  the  original  entry. 
The  judgment  of  the  court,  then,  stands  as  the  judgment 
of  the  district  court  ....  if  it  awards  costs,  he  will,  on 
application  of  the  party  in  whose  favor  it  is  given,  issue 
execution  on  the  same.  In  either  case  he  acts,  not  by  au- 
thority of  the  district  court,  but  of  this  court."  {Marys- 
viUe  V,  Buchanan,  3  Cal.  212 ;  McMtlkm  v.  Eichards,  12  Cal. 
467;  McMann  v.  Superior  Court,  74  Cal.  106,  15  Pac.  448; 
White  V.  Clark,  8  Cal.  512,  513.) 

In  view  of  the  construction  of  the  law  as  contained  in 
the  California  cases  above  cited,  which  construction  was  the 
settled  law  of  California  long  before  that  statute  was 
adopted  verbatim  in  Idaho,  sec.  7218,  C.  S.,  must  be  held 
not  to  apply  at  all  to  a  case  of  this  kind. 

Swartwout  *s  trial  court  costs  followed  the  final  judgment 
of  this  court  in  his  favor  as  an  incident  of  such  judgment. 
{Bhodenbaugh  v.  Stingel,  31  Ida.  594,  174  Pac.  604.) 

W.  C.  Howie,  for  Respondent 

Appellant's  cost  bill  for  costs  of  the  district  court  was 
not  filed  in  the  district  court  during  the  time  required  by 
law.  (Sec.  7218,  C.  S.;  Smith  v,  Faris-Kesl  Const.  Co., 
27  Ida.  407,  150  Pac.  25 ;  Stickney  v.  Berry,  7  Ida.  303,  62 
Pac.  924;  Stetmrt  Mining  Co,  v.  Ontario  Mining  Co.,  23 
Ida.  724,  132  Pac.  787;  Hamilton  v.  Spokane  etc.  By.  Co., 
3  Ida.  164,  28  Pac.  408;  Caldwell  v.  Wells,  16  Ida.  459, 
101  Pac.  812;  Shurtliff  v.  Extension  Ditch  Co.,  14  Ida. 
416,  94  Pac.  574;  Buster  v.  Fletcher,  22  Ida.  172,  125  Pac. 
226;  Sellick  v.  De  Carlow,  95  Cal.  644,  30  Pac.  795; 
McDonnell  v.  Euffine,  44  Mont.  411,  120  Pac,  792;  Eaton 
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V.  8(yu4kern  Pac.  Co.,  31  Cal.  App.  379,  160  Pac.  687 ;  Gray 
V,  Gray,  11  Cal.  341;  Stager  v.  Harrington,  27  Kan.  414; 
Helck  V.  Rheinheimer,  47  Hun,  638,  14  N.  Y.  St.  Rep.  465 ; 
People  V.  Mercantile  Credit  Giiaranty  Co,,  35  Misc.  Rep. 
755,  72  N.  Y.  Supp.  373.) 

Appellant  Swartwout  is  not  entitled  to  recover  the  costs 
of  his  appeal  in  the  supreme  court  from  the  plaintiff,  the 
lumber  company.  (San  Francisco  Savings  Union  v.  Long, 
137  Cal.  68,  69  Pac.  687 ;  Smith  v.  Sherman,  52  Mich.  637, 
18  N.  W.  394;  Medearis  v.  Granberry,  38  Tex.  Civ.  187, 
.84S.W.  1070;  Hallidie  Co.  v.  Washington  Brick  eic.  Co.,  70 
Wash.  80,  126  Pac.  96;  Thonuis  v.  Lee,  74  Wash.  286,  133 
Pac.  446,  134  Pac.  510;  Missouri  K.  c&  T.  Ry.  Co.  v.  Enos, 
92  Tex.  577,  50  S.  W.  928;  Renehan  v.  McAwy,  116  Md. 
356,  81  Atl.  586,  38  L.  R.  A.,  N.  S.,  941.) 

LEE,  J. — The  Mountain  Home  Lumber  Company,  Ltd.,  a 
corporation,  respondent  herein,  hereafter  referred  to  as  the 
lumber  company,  brought  an  action  against  appellant  D.  R. 
Swartwout,  the  two  Meseroles  and  Smith,  to  quiet  title  to 
certain  lands.  In  that  action  appellant  Swartwout,  as  one 
of  the  defendants,  and  the  Meseroles  and  Smith,  as  the 
other,  cross-complained,  and  each  severally  asked  to  have 
.  title  quieted  in  themselves.  In  that  action  the  court  found 
for  the  Meseroles  and  Smith,  and  quieted  title  in  them. 
From  that  judgment  the  lumber  company  appealed,  and 
Swartwout  cross-appealed.  This  court  reversed  that  judg-- 
ment  and  directed  the  lower  court  to  quiet  title  in. Swart- 
wout, appellant  in  this  action.  {Moufniain  Home  L,  Co.  v. 
Swarttwut,  30  Ida.  559,  166  Pac.  271.) 

The  remittitur  directed  the  court  below  to  make  findings, 
conclusions  and  judgment^  quieting  title  to  said  premises  in 
appellant  Swartwout,  and  awarded  him  costs  on  appeal  in 
the  sum  of  $80.60.  This  remittitur  was  filed  with  the  clerk 
of  the  court  below  on  October  27,  1917,  and  on  November 
1st  following  appellant  Swartwout  filed  therein  his  memoran- 
dum of  costs  incurred  in  the  trial  of  the  action  below,  in 
the  sum  of  $51.65,  and  served  the  same  upon  the  lumber 
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company,  which  made  no  objection  at  the  time.  The  clerk 
of  the  lower  court  docketed  judgment  for  $80.60,  costs 
awarded  on  appeal  by  this  court,  and  $51.65  costs  claimed 
in  the  original  action,  making  a  total  money  judgment  of 
$132.25;  the  time  of  docketing  this  judgment  does  not 
appear. 

On  November  27th  following,  the  lower  court  made  find- 
ings, conclusion  and  judgment  quieting  title. to  said  prem- 
ises in  appellant  Swartwout,  as  directed  by  this  court,  and 
as  a  part  of  said  judgment  entered  a  money  judgment  for 
said  costs  for  $132.25.  The  lumber  company  moved  to 
strike  these  items  of  cost  from  this  judgment,  for  the  reason 
that  the  memorandum  for  the  item  of  costs  incurred  in  the 
first  trial  had  been  prematurely  filed,  and,  secondly,  for  the 
reason  that  the  order  for  costs  allowed  by  this  court  on 
said  appeal  was  illegal  and  void,  and  had  been  illegally 
and  improperly  entered.  This  motion  was  sustained  by  the 
lower  court,  and  both  items  of  cost  were  stricken  from 
s^id  judgment.  From  this  order  striking  this  judgment 
for  costs  this  appeal  is  taken  by  Swartwout,  and  presents 
two  questions  for  determination,  the  first  one  being  as  to 
whether  a  trial  court  can  strike  from  a  judgment  entered 
on  a  mandate  from  this  court,  costs  on  appeal,  and,  sec- 
ondly, whether  the  memorandum  of  costs  claimed  in  the 
lower  court  was  prematurely  filed. 

C.  S.,  sec.  7219,  provides  that  whenever  costs  are  awarded 
to  a  party  by  an  appellate  court,  if  he  claims  such  costs  he 
must  tax  the  same  before  the  clerk  of  the  supreme  court. 
This  section  and  rules  39  and  40  of  this  court  provide  the 
manner  of  taxing  costs  allowed  on  appeal.  These  costs  on 
appeal  were  taxed  in  accordance  with  this  statute  and  the 
rules  of  this  court,  and  were  a  part  of  its  judgment,  as 
certified  to  the  lower  court.  It  would  therefore  seem  to 
be  a  matter  of  supererogation  to  say  that  the  lower  court 
is  without  authority  to  modify  the  judgment  of  this  court 
The  mandate  of  the  reviewing  court  is  binding  upon  the 
lower  court,  and  nmst  be  strictly  followed.    Where  the  ap- 
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pellate  court  remands  a  cause  with  directions  to  enter  judg- 
ment for  one  of  the  parties,  th^  judgment  of  the  appellate 
court  is  a  final  judgment  in  the  cause,  and  the  entry 
thereof  in  the  lower  court  is  a  purely  ministerial  act. 
(2  R.  C.  L.,  p.  289,  sec.  244;  Fortenberry  v.  Fraaier,  5  Ark. 
200,  39  Am.  Dec.  373 ;  Cowdery  v,  London  &  San  Francisco 
Bank,  139  Cal.  298,  96  Am.  St.  115,  73  Pac.  196;  Tour^ 
ville  V.  Wabash  R.  Co,,  148  Mo.  614,  71  Am.  St.  650,  50 
S.  W.  300;  Durham  v.  Em  Cotton  MUls,  144  N.  C.  705,  57 
S.  B.  465,  11  L.  R.  A.,  N.  S.,  1163 ;  Barbour  v.  Tompkins, 
58  W.  Va.  572,  52  S.  E.  707,  3  L.  B.  A.,  N.  S.,  715.) 

A  trial  court  has  no  authority  to  enter  any  judgment  or 
order  not  in  conformity  with  the  order  of  the  appellate 
court  That  order  is  conclusive  on  the  parties,  and  no 
judgment  or  order  different  from  or  in  addition  to  that 
directed  by  it  can  have  any  effect.  Where  the  mandate 
of  an  appellate  court  directs  a  specific  judgment  to  be  en- 
tered, the  tribunal  to  which  such  mandate  is  directed  must 
yield  obedience  thereto.  No  modification  of  the  judgment 
so  directed  can  be  made  by  the  trial  court,  nor  can  any 
provision  be  ingrafted  on  or  taken  from  it.  The  reason 
for  this  rule  is  obvious.  When  a  particular  judgment  is 
directed  by  an  appellate  court,  the  lower  court  is  not  acting 
of  its  own  motion,  but  in  obedience  to  the  order  of  its 
superior.  What  that  superior  says  it  shall  do,  it  must  do, 
and  that  alone.  Public  interest  requires  that  there  shall 
be  an  end  to  litigation,  and  when  a  given  cause  ha^s  received 
the  consideration  of  a  reviewing  court,  has  had  its  merits 
determined,  and  has  been  remanded  with  specific  directions, 
the  court  to  which  such  mandate  is  directed  has  no  power 
to  do  anything  but  to  obey ;  otherwise  litigation  would  never 
be  ended,  and  the  reviewing  tribunal  would  be  shorn  of 
that  authority  over  inferior  tribunals  with  which  it  is  in- 
vested by  fundamental  law.  (2  R.  C.  L.,  p.  289,  sec.  244; 
Oalbreath  v.  Wallrich,  48  Colo.  127,  139  Am.  St.  263,  109 
Pac  417.) 
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C.  S.,  sec.  7172  (R.  C,  sec.  4826),  provides  that  when 
judgment  is  rendered  upon  an  appeal,  it  must  be  certified 
by  the  clerk  of  the  supreme  court  to  the  clerk  with  whom 
the  judgment-roll  is  filed;  the  clerk  must  attach  the  certifi- 
cate to  the  judgment-roll  and  enter  a  minute  of  the  judg- 
ment of  the  supreme  court  upon  the  docket  against  the 
original  entry.  This  was  originally  section  358.  of  the  Cali- 
fornia Practice  Act,  being  now  section  958  of  the  California 
Code  of  Civil  Procedure,  and  was  first  construed  in  Marys- 
ville  V.  Buchanan,  3  Cal.  212,  wherein  that  court  says  that 
the  remiititur  from  the  appellate  court  is  transmitted  to  the 
clerk  of  the  court  below,  and  by  him  attached  to  the  judg- 
ment-roll,'and  a  minute  of  the  judgment  of  the  appellate 
court  is  entered  on  the  docket  against  the  original  entry. 
If  the  judgment  of  the  appellate  court  orders  a  new  trial, 
the  clerk  of  the  district  court  will  proceed  to  place  the  cause 
on  the  calendar;  if  it  awards  costs,  he  will,  on  the  appli- 
cation of  the  party  in  whose  favor  it  is  given,  issue  execu- 
tion on  the  same.  In  either  case  he  acts  not  hy  authority 
of  the  district  court,  but  of  this  court,  and  that  court  has 
no  authority  to  prevent  immediate  execution  of  the  judg- 
ment; it  being  the  judgment  of  the  appellate  court,  is  final. 

In  McMillan  v.  Richards,  12  Cal.  467,  the  court  says  that 
where  the  supreme  court  reverses  a  judgment  of  the  district 
court  and  directs  the  entry  of  a  final  judgment,  such  judg- 
ment may  be  entered  by  the  clerk  of  the  district  court  in 
vacation,  it  being  in  substance  and  effect  a  final  disposition 
of  the  whole  subject  matter  by  the  appellate  court.  The 
lower  court  performs  a  specific  ministerial  duty  in  register- 
ing the  decree  ordered  and  directed  by  the  appellate  court, 
and  it  is  just  as  binding  as  if  entered  in  the  supreme  court 
itself. 

McMann  v.  Superior  Court,  74  Cal.  106,  15  Pac.  448, 
holds  that  the  statute  of  limitations  on  a  judgment  for  costs 
awarded  by  an  appellate  court  commences  to  run  from  th^ 
entry  thereof  on  the  docket 
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Respondent  lumber  company  contends  th^t  because  in 
Mountain  Home  L.  Co.  v.  Swartwout  ei  al.,  supra,  there  is 
no  specific  award  of  costs  against  it,  and  this  being  an 
action  where  the  judgment  reversed  was  on  behalf  of  one 
of  the  cross-complainants,  the  costs  on  such  appeal  cannot 
be  properly  assessed  against  it.  There  is  no  merit  in  this 
contention.  The  judgment  of  reversal  in  that  cause  awarded 
costs  on  appeal  to  Swartwout,  cross-appellant  and  respond- 
ent, and  is  a  judgment  against  appellant  lumber  company 
for  such  costs.  C.  S.,  sec.  7209  (R.  C,  sec.  4903),  allows 
costs  of  course  to  the  prevailing  party  in  an  action  for  the 
recovery  of  real  property.  {Brumell  v.  Stevenson,  30  Ida, 
202,  164  Pac.  89.) 

R.  C,  sec.  4913,  before  it  was  amended  by  chap.  204, 
Laws  of  1911,  page  673,  provided  for  taxing  costs  awarded 
to  a  party  on  appeal  in  the  court  below.  The  party  claim- 
ing such  costs  was  required  within  thirty  days  after  the 
filing  of  the  remittitur  to  file  with  the  clerk  and  serve  a 
memorandum  of  such  costs,  in  the  same  manner  that  costs 
are  taxed  in  the  trial  court  under  R.  C,  sec.  4912,  now 
C.  S.,  sec.  7218,  which  is  the  general  provision  for  the  tax- 
ing of  costs  in  that  court.  Under  this  procedure  it  w^ 
the  usual  practice  to  also  tax  costs  incurred  in  the  trial 
court,  where  the  party  claiming  such  costs  had  been  a  losing 
party  in  the  trial  below,  and  for  this  reason  had  been 
unable  to  tax  such  costs  until  after  he  had  secured  a  re- 
versal of  the  judgment  When  judgment  is  reversed  and 
the  lower  court  is  directed  to  enter  a  particular  judgment, 
and  the  remittitur  is  transmitted  to  the  court  below,  a 
judgment  should  be  docketed  for  the  costs  taxed  in  this 
court,  and  the  prevailing  party  should  also  file  and  serve 
his  memorandum  of  costs  incurred  in  the  original  trial,  in 
accordance  with  the  provisions  of  C.  S.,  sec.  7218,  that  being 
his  first  opportunity  to  claim  such  costs. 

This  section  provides  that  within  five  days  after  the  ver- 
dict or  notice  of  the  decision,  such  memorandum  shall  be 
filed;  but  it  is  evident  that  where  the  verdict  or  decision 
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has  been  against  a  party  in  the  original  action,  he  cannot 
file  such  memorandmn  until  there  is  a  reversal  of  such 
judgment  and  the  remittitur  is  transmitted  to  the  court 
below.  "Where,  in  addition  to  reversing  the  judgment,  this 
court  directs  a  specific  judgment  to  be  entered,  this  decision 
takes  the  place  of  the  verdict  or  decision  of  the  trial  court; 
therefore,  the  prevailing  party,  if  he  claims  his  costs  in- 
curred below,  must  upon  such  reversal  file  and  serve  a 
memorandum  of  such  costs  within  five  days  after  he  has 
notice  of  the  filing  of  the  remittitur  from  this  court,  and 
such  filing  and  service  is  in  time.  If  this  court  has  not 
directed  the  trial  court  to  enter  a  specific  judgment, 
although  it  may  have  awarded  costs  on  appeal,  the  costs 
incurred  in  the  lower  court  by  the  party  securing  the  re- 
versal must  await  the  further  action  of  the  trial  court, 
which  will  make  such  further  orders  in  the  progress  of  the 
case  as  are  not  inconsistent  with  the  decision  of  this  court. 

Respondent  relies  upon  the  case  of  Smith  v.  Paris-Kesl 
Construction  Co,,  27  Ida.  407,  150  Pac.  25,  to  support  his 
contention  that  the  memorandum  of  costs  incurred  in  the 
trial  court  was  prematurely  filed.  But  the  rule  in  that  case 
has  no  application  to  the  case  at  bar;  the  court  there  held 
that  the  phrase  ** decision  of  the  court''  as  used  in  C.  S., 
sec.  7218  (R.  C,  sec.  4912),  refers  to  a  formal  decision  or 
findings  of  fact  and  conclusions  of  law  and  decree  or  judg- 
ment of  the  trial  court,  and  that  a  memorandum  of  costs 
and  disbursements  filed  prior  to  the  making  of  such  a 
formal  decision  is  prematurely  filed,  and  that  a  motion  to 
strike  the  same  should  be  sustained. 

In  the  case  at  bar,  the  decision  had  been  against  appellant 
Swartwout  in  the  trial  below,  and  therefore  he  could  not 
file  and  serve  any  memorandum  of  costs.  But  he  obtained 
a  reversal  in  this  court,  and  a  direction  to  the  court  below 
to  enter  a  specific  judgment  in  his  favor,  which  entitled 
him  to  a  judgment  for  such  costs  upon  the  filing  of  the 
remittitur  from  this  court  with  the  clerk  of  the  court  below. 
This  court  awarded  him  costs  on  appeal,  and  the  same  were 
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taxed  in  accordance  with  the  statute  and  the  rules  of  this 
court;  but  it  could  not  tax  the  costs  incurred  by  him  in 
the  trial  of  the  cause  below,  and  he  was  therefore  required 
to  file  and  serve  his  memorandum  of  such  costs,  which  was 
done  within  five  days  after  the  filing  of  the  remittitur.  No 
objection  was  made  to  the  amount  claimed,  or  to  the  filing 
of  this  memorajidum,  until  the  motion  to  strike  was  inter- 
posed some  months  afterward.  In  this  case  it  appears  that 
the  court  below  did  not  make  and  enter  findings,  conclu- 
sions and  decision  quieting  title  to  said  premises  in  appel- 
lant, as  directed  by  the  mandate  of  this  court,  until  some 
weeks  after  the  filing  of  the  remittitur;  but  such  decision, 
when  entered,  was  not  the  judgment  of  that  court,  but  of 
this  court,  and  related  back  to  the  filing  of  the  remittitur. 

The  judgment  for  costs  on  appeal  was  a  final  judgmeiit 
of  this  court,  and  was  properly  entered  by  the  clerk  o£ 
the  district  court  as  a  separate  money  judgment,  and  be- 
came immediately  effective;  appellant  Swartwout  was  en- 
titled to  have  execution  issue  thereon  after  such  entry. 
This  should  not  thereafter  have  been  included  in  the  costs 
awarded  in  the  decision  made  by  the  district  court  in 
obedience  ,to  the  mandate  of  this  court,  it  already  having 
been  entered;  and  that  part  of  the  judgment  was  properly 
vacated  by  the  order  here  appealed  from. 

But  the  order  of  the  district  court  in  striking  from  the 
judgment  the  costs  claimed  by  appellant  in  his  memoran- 
dum filed  within  five  days  from  the  entry  of  the  remittitur 
is  reversed,  with  directions  to  restore  to  such  judgment  the 
amount  of  such  costs.  Costs  awarded  to  appellant  on  this 
appeal. 

Rice,  C.  J.,  and  Budge,  McCarthy  and  Dunn,  JJ.,  concur. 
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M.  TURNER,  Respondent,  v.  ROSEBERRY  IRRIGATION 
DISTRICT,  a  Municipal  Corporation,  and  W.  H.  H. 
MEADOR,  CHARLES  McDONALD  and  WILLIAM 
BARKER,  Constituting  the  Board  of  Directors  Thereof, 
and  W.  H.  H.  MEADOR,  as  Secretary,  and  WILLIAM 
BARKER,  aa  President  Thereof,  Appellants. 

[198   Pac.  465.] 

Municipal  Corpoeation  —  Ieriqation  District  —  Bonds  —  Power  to 
IssuB — Conditions — ^Board  of  Directors — ^Powers  of  With  Bk- 

SPECT  to  Bonds  —  Authority  not  Lost  by  Lapse  of  Time 

Statutory  Date  of  Bonds — Maturity — Issue — ^Resolution  by 
Board  Offering  Issue  for  Sale-Officers  Authorized  to  Sign 
Bonds. 

1.  The  power  of  municipal  corporations  to  issue  bonds  de- 
pends upon  a  grant  of  authority  from  the  legislature.  While 
a  municipality  has  discretion  to  issue  such  bonde  as  will  best 
accomplish  the  general  object  to  secure  which  their  issue  was 
authorized,  yet  the  legislature  in  granting  authority  therefor  may 
impose  such  conditions  as  it  may  choose,  and  unless  the  condi- 
tions are  complied  with,  the  issue  is  unauthorized  and  the  bonds 
are    invalid. 

2.  Under  the  provisions  of  C.  S.,  sec.  4367,  the  board  of 
directors  of  an  irrigation  district  may  in  their  discretion  offer 
for  sale  and  sell  duly  authorized  bonds  of  the  district  from  time 
to  time,  in  such  quantities  as  may  seem  under  existing  circum- 
stances to  be  desirable.  Delay  of  the  board  in  acting  does  not 
nullify  the  action  of  the  electors  in  authorizing  a  bond  issue. 
Such  delay  does  not  operate  to  relieve  the  board  of  their  duty 
nor  deprive  them  of  their  authority  to  issue  bonds  which  hare 
been  duly  authorized,  provided  they  have  not  previously  with- 
drawn the  bonds  from  issue  in  accordance  with  the  statute,  and 
no  showing  is  made  of  a  change  of  circumstances  which  would 
render  it  impossible  to  carry  out  the  purpose  for  which  the  bonds 
were  authorized. 

3.  Under  the  provisions  of  0.  S.,  sec  4360,  all  bonds  of  a  series 
authorized  by  vote  of  the  electors  of  an  irrigation  district,  re- 
gardless of  when  they  may  be  issued,  must  bear  the  date  of  Jana- 
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ary  lat,  or  July  Ist  next  following  the  date  of  their  authoriza- 
tion. 

4.  An  irrigation  district  is  without  authority  to  issue  bonds 
maturing  less  than  11  or  more  than  20  years  from  the  date  of 
issue  thereof. 

5.  Under  the  provisions  of  C.  S.,  sec.  4360,  an  issue  of  bonds 
of  an  irrigation  district  is  all  or  some  part  of  a^  series  offered 
for  sale  at  any  Dne  time  by  the  board  of  directors,  and  such 
bonds  begin  to  mature  from  the  date  of  the  resolution  by  the 
board  of  directors  offering  the  iseue  for  sale. 

6.  Bonds  of  an  irrigation  district  may  be  signed  by  the  offi- 
cers of  the  district  in  office  at  the  time  of  their  issuance  and 
delivery. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Valley  County.  Hon.  Chas.  P.  McCarthy, 
Judge. 

Action  to  restrain  the  issuance  of  irrigation  district  bonds. 
Judgment  for  plaintiif,  lAodified  and  affirmed. 

D.  M.  Cox,  for  Appellants. 

The  power  of  an  irrigation  district  to  dispose  of  bonds 
authorized  at  an  election  held  June  6,  1910,  is  not  lost  by 
failure  to  exercise  it  until  1920.  (Sees.  4367,  4359,  C.  S.; 
Balies  v.  Farmers'  Irr.  Dist.,  60  Neb.  310,  83  N.  W.  83.) 

The  statute  provides  a  uniform  date  of  issue  for  all  bonds 
of  a  series,  which  date  is  the  January  1st  or  July  Ist  next 
following  the  election  at  which  the  bonds  are  authorized. 
From  this  date  interest  begins  to  run  and  maturity  is  deter- 
mined. (Emmett  Irr.  Dist.  v.  Thompson,  253  Fed.  316, 
165  C.  C.  A.  98.) 

** Issue*'  in  sec.  4360,  C.  S.,  does  not  refer  to  date  of 
*'sale''  or  "delivery,"  but,  as  in  financial  parlance,  refers 
to  the  arbitrary  date  fixed  as  the  beginning  of  the  term  for 
which  the  bonds  are  to  run.  (O'Neill  v.  Yellowstone  Irr. 
Dist.,  44  Mont.  492,  121  Pac.  283;  Board  of  Directors  v. 
Mineah  (Wash.),  192  Pac.  997.) 

Irrigation  district  bonds  may  be  executed  at  any  time 
after  authorization  and  before  delivery  by  the  persons  hold- 


Digitized  by 


Google 


748  Turner  v.  Roseberry  Irr.  Dist.       [33  Idaho, 

Argament  for  Bespondent. 

^-j ' 

ing  the  oflSce  of  president  and  secretary  at  the  date  of 
execution,  and  delivery  thereafter  estops  the  district  to  ques- 
tion the  validity  of  execution.  (Sees.  4360,  4330,  4331, 
4343,  C.  S. ;  Emmett  Irr,  Dist,  v.  Thompson,  supra;  Yesler 
V.  City  of  Seattle,  1  Wash.  308,  25  Pac.  1014;  OWetH  v. 
Yellowstone  Irr,  Dist,,  supra,) 

Power  to  issue  irrigation  district  bonds  is  wholly  statu- 
tory, and  the  validity  of  such  bonds  even  in  the  hands  of 
innocent  purchasers  depends  upon  strict  compliance  with 
the  statute.  {People's  Bank  v.  School  Dist.  No.  52,  3  N.  D. 
496,  57  N.  W.  787,  28  L.  R.  A.  642;  Anthony  v.  Jasper 
'  County,  101  U.  S.  693,  26  L.  ed.  1005,  see,  also,  Rose's  U.  S. 
Notes.) 

Hawley  &  Hawley  and  Sam  S.  Griffin,  for  Respondent 

The  authority  to  dispose  of  irrigation  district  bonds  is 
lost  by  failure  to  exercise  such  authority  within  a  reason- 
able time  after  the  election  granting  it.     (Sec.  4367,  C.  S.) 

Each  issue  of  a  series  of  irrigation  district  bonds  should 
bear  a  different  date,  i.  e.,  the  January  1st  or  July  1st  next 
following  the  date  of  adoption  of  a  resolution  of  the  board 
of  directors,  providing  for  the  disposal  of  the  issue.  (Sees. 
4360,  4367,  C.  S.;  Sess.  Laws  1903,  pp.  165,  166;  Sess. 
Laws  1907,  pp.  495,  496.) 

Irrigation  district  bonds  running  either  a  less  or  greater 
term  than  the  statute  provides  are  void,  even  in  the  hands 
of  hona  fide  holders.  (19  R.  C.  L.,  '* Municipal  Corp.,'* 
994;  Norton  v.  Town  of  Dyersburg,  127  U.  S.  160,  8  Sup. 
Ct.  1111,  32  L.  ed.  85;  Barnum  v.  Town  of  Okohna,  148 
U.  S.  393,  13  Sup.  Ct.  638,  37  L.  ed.  495,  see,  also,  Rose's 
U.  S.  Notes;  Woodruff  v.  Okolona,  57  Miss.  806;  People's 
Bank  v.  School  Dist.  No,  52,  3  N.  D.  496,  57  N.  W.  78T, 
28  L.  R.  A.  642;  Arvthony  v,  Jasper  County,  101  U.  S. 
693,  25  L.  ed.  1005,  see,  also,  Rose's  U.  S.  Notes j  State  v. 
Moore,  46  Neb.  590,  50  Am.  St.  626,  65  N.  W.  193;  Board 
of  Commrs.  v.  Vandriss,  115  Fed.  866,  53  C.  C.  A.  192; 
City  of  South  St.  Pond  v.  Lamprecht  Bros.  Co.,  88  Fed, 
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449,  31  C.  C.  A.  585;  Dotes  v.  Tovm  of  Elmwood,  34  Fed. 
114;  Rock  Creek  Twp.  v.  Strong,  96  U.  S.  271,  24  L.  ed. 
815,  see,  also,  Rose's  U.  S.  Notes;  Syracuse  Twp.  v.  Rollins, 
104  Fed.  958,  44  C.  C.  A.  277.) 

Interest  begins  to  run  from,  and  maturities  of  bonds  are 
determinable  by,  the  date  actually  sold  tod  delivered. 
''Issue''  in  see.  4360,  C.  S.,  refers  to  such  date.  (Sees. 
4360,  4371,  4387,  4388,  6058,  C.  S.;  Nampa  etc.  Irr.  Dist 
V.  Brose,  11  Ida.  474,  83  Pac.  499;  Black  v.  Fishburne, 
84  S.  C.  451,  19  Ann.  Cas.  1104,  66  S.  E.  681;  Brovmell 
V.  Greenwich,  114  N.  Y.  518,  22  N.  E.  24,  4  L.  R.  A.  685; 
Sechrist  v.  Rialto  Irr.  Dist.,  129  Cal.  640,  62  Pac.  261; 
Sess.  Laws  1903,  pp.  150,  165,  166;  Sess.  Laws  1907,  p.  485; 
Wright  v.  East  Riverside  Irr.  Dist.,  138  Fed.  313,  70 
C.  C.  A.  603;  Stawell  v.  Rialto  Irr.  Dist,  155  Cal.  215, 
100  Pac.  248;  Emmett  Irr.  Dist.  v.  Thompson,  253  Fed. 
316,  165  C.  C.  A.  98.) 

Bonds  should  be  executed  by  the  persons  holding  the 
offices  of  president  and  secretary  at  the  date  of  issue. 
{Emmett  Irr.  Dist  v.  Thompson,  supra;  Paxton  Irr.  Dist. 
V.  Conway,  94  Neb.  205,  142  N.  W.  797;  Wright  v.  East 
Riverside  Irr.  Dist.,  supra;  Yesler  v.  City  of  Seattle,  jL 
Wash.  308,  25  Pac.  1014.) 

BUDGE,  J. — This  is  an  action  brought  by  respondent 
to  restrain  appellant  district  and  its  board  of  directors 
from  the  proposed  execution,  issuance  and  sale  of  certain 
bonds.  From  a  decree  perpetually  enjoining  and  restrain- 
ing the  district  from  executing,  issuing,  selling  or  otherwise 
disposing  of  bonds  of  the  form  proposed,  and  setting  forth 
a  form  of  bonds  which  the  district  might  execute  and  dis- 
pose of,  the  district  appeals. 

The  facts,  which  are  stipulated,  are  substantially  as  fol- 
lows: That  respondent  is  a  resident,  land  owner  and  tax- 
payer within  the  district;  that  the  district  was  organized 
January  11,  1910;  that  a  series  of  bonds  in  the  total  amount 
of  $15,000  was  authorized  by  the  electors  of  the  district  at 
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an  election  held  June  6,  1910;  that  bonds  to  the  amount  of 
$7,500,  designated  as  first  series,  first  issue,  have  been  exe- 
cuted, issued  and  sold,  and  with  respect  to  which  no  question 
is  now  raised;  that  Walter  Watts  and  H.  F.  Erwin  were 
respectively  president  and  secretary  of  the  district  on  July 
1,  1910;  that  the  organization  of  the  district  and  the  au- 
thorization of  the  series  of  bonds  was  confirmed  by  a  decree 
of  the  district  court  on  August  1,  1911. 

The  appellant  board  of  directors,  consisting  of  W.  H.  H. 
Meador,  secretary,  Charles  McDonald,  and  William  Barker, 
president,  adopted  a  resolution  on  March  30,  1920,  declar- 
ing an  intention  to  sell  the  remaining  $7,500  bonds,  author- 
ized June  6,  1910,  and  providing  that  the  bonds  and  cou- 
pons should  be  dated  July  1,  1910;  that  maturities  should 
be  figured  from  that  date;  that  interest  coupons  falling  due 
each  January  1st  and  July  1st  beginning  January  1,  1911, 
and  ending  January  1,  1920,  being  coupons  numbered  1  to 
19,  inclusive,  should  be  detached  upon  sale,  and  that  coupons 
numbered  20  to  twice  the  number  of  years  within  which 
the  bonds  are  to  mature  should  remain  attached  to  the 
bonds. 

It  was  stipulated  that  appellants  will,  unless  restrained, 
execute  and  dispose  of  such  bonds,  in  such  form,  designated 
as  ** first  series — second  issue,"  principal  $100  each,  bonds 
numbered  1  to  4  inclusive,  being  further  designated  *' eleven 
year  bonds,"  maturing  July  1,  1921,  or  eleven  years  after 
their  date  of  July  1,  1910,  and  statutory  percentages  of 
the  remaining  bonds  being  designated  as  12,  13,  and  suc- 
cessively to  20-year  bonds,  maturing  the  designated  num- 
ber of  years  after  July  1,  1910;  that  the  president  and 
secretary  w-ill  execute  the  bonds  on  behalf  of  the  district, 
though  not  such  oflBcers  on  July  1,  1910;  and  that  appellants 
intend  that  such  bonds,  so  executed  and  disposed  of,  shall 
be  binding  obligations  of  the  district  and  a  charge  and 
lien  upon  the  lands  therein,  including  respondent's  and, 
beginning  in  1920,  instead  of  1930,  to  levy  annual  assess- 
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ments  against  such  lands,  and  collect  benefits,  for  the  pay- 
ment of  matured  bonds  and  interest.  - 

Appellants  make  numerous  assignments  of  error,  which 
present  the  following  questions  of  law: 

1.  Whether  authority  for  the  proposed  issue  has  been 
lost  by  lapse  of  time. 

2.  Whether  the  bonds  of  such  issue  should  be  dated  Janu- 
ary 1st  or  July  Ist  next  following  the  election  at  which 
they  were  authorized. 

3.  Whether  the  bonds  should  begin  to  mature  from  such 
date  or  from  the  date  of  the  issue  of  the  bonds;  and 

•  4.  Whether  the  bonds  may  be  executed  by  the  president 
and  secretary  in  office  at  the  time  of  issue,  notwithstanding 
such  officers  were  not  in  office  at  the  time  such  bonds  were 
authorized. 

The  power  of  municipal  corporations  to  issue  bonds  de- 
pends upon  a  grant  of  authority  from  the  legislature.  (2 
Dillon,  Municipal  Corporations,  5th  ed.,  sec.  883,  pp.  1357, 
1358.)  While  a  municipality  has  discretion  to  issue  such 
bonds  as  will  best  accomplish  the  general  object  to  secure 
which  their  issue  was  authorized  {Packwood  v.  Kitiiias 
County,  15  Wash.  88,  55  Am.  St.  875,  45  Pac.  640,  33 
L.  R.  A.  .673),  yet  the  legislature  in  granting  authority 
therefor  may  impose  such  conditions  as  it  may  choose,  and 
unless  the  conditions  are  complied  with,  the  issue  is  un- 
authorized and  the  bonds  are  invalid.  (19  R.  C.  L.,  Muni- 
cipal Corporations,  sec.  288,  p.  992;  HiU  v.  Memphis,  134 
U.  S.  198,  10  Sup.  Ct.  562,  33  L.  ed.  887,  see  also,  Rose's 
U.  S.  Notes.) 

The  issuance,  confirmation  and  sale  of  bonds  of  irrigation 
districts  in  thLs  state  are  provided  for  and  regulated  by 
C.  S.,  art.  4,  chap.  175. 

C.  S.,  sec.  4359,  provides  for  the  authorization  of  the 
issuance  of  bonds  by  a  two-thirds  vote  of  the  electors  of  any 
irrigation  district  voting  in  favor  thereof,  and  C.  S.,  sec. 
4367,  provides  that: 
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"The  board  may  sell  said  bonds  from  time  to  time,  in 
such  quantities  as  may  be  necessary  and  most  advan- 
tageous  

*'If,  for  any  reason,  the  duly  authorized  bonds  of  a  dis- 
trict cannot  be  sold,  or  if  at  any  time  it  shall  be  deemed 
for  the  best  interests  of  the  district  to  withdraw  from  sale 
all  or  any  portion  of  an  authorized  bond  issue,  the  board 
of  directors  may,  in  their  discretion,  cancel  the  same. 

These  provisions  of  the  statute,  by  expressly  conferring 
upon  the  board  the  power  to  withdraw  from  sale  and  cancel 
all  or  any  portion  of  a  bond  issue,  preclude  the  withdrawal 
of  all  or  any  portion  of  a  bond  issue  in  any  other  man- 
ner. The  authorization  of  the  issuance  of  the  bonds  by 
popular  vote  conferred  upon  the  board  a  continuing  author- 
ity and  duty  to  issue  the  bonds  or  to  withdraw  them  from 
issue,  in  whole  or  in  part,  as  they  might  deem  best  for  the 
interests  of  the  district.  Failure  of  the  board  to  act 
promptly  did  not  nullify  the  action  of  the  electors,  nor 
operate  to  relieve  the  board  of  their  duty  or  deprive  them 
of  their  authority  to  issue  bonds  which  had  been  duly 
authorized,  provided  they  had  not  previously  withdrawn 
the  bonds  from  issue  in  accordance  with  the  statute,  and 
that  no  showing  is  made  of  such  a  change  oi  circumstances 
as  would  render  it  impossible  to  carry  out  the  purpose  pur- 
suant to  which  the  bonds  were  authorized.  {Baites  v.  Farm^ 
ers'  Irr,  Dist,  60  Neb.  310,  83  N.  W.  83.) 

The  date  which  must  appear  upon  all  bonds  and  coupons 
issued  by  irrigation  districts  is  prescribed  by  C.  S.,  sec. 
4360,  which  provides  that: 

**The  bonds  authorized  by  any  vote  shall  be  designated 
as  a  series  and  the  series  shall  be  numbered  consecutively 
as  authorized.  The  portion  of  the  bonds  of  a  series  sold 
at  any  time  shall  be  designated  as  an  issue,  and  each  issue 
shall  be  numbered  in  its  order 

**  Interest  coupons  shall  be  attached  thereto,  and  all  bqpds 
and  coupons  shall  be  dated  on  January  1  or  July  1  next 
following  the  date  of  their  authorization '* 
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The  provision  of  the  statute  in  this  regard  is  plain.  But 
one  authorization  is  provided  for,  i.  e.,  an  authorization 
by  a  two-thirds  vote  of  the  electors  of  the  district,  and  all 
bonds  of  a  series,  regardless  of  when  they  may  be  issued, 
must  bear  the  date  of  January  1st  or  July  Ist  next  follow- 
ing the  date  of  their  authorization.  (Emmett  Irr.  Dist  v. 
Thompson,  253  Fed.  316,  at  320,  165  C.  C.  A.  98.) 

While  the  purpose  of  the  statutory  date  thus  provided  for 
is  not  clear,  inasmuch  as  it  is  neither  the  actual  date  of 
authorization  nor  the  date  of  issue,  from  which  the  bonds, 
begin  to  mature,  yet  the  language  of  the  statute  is  plain, 
and  the  rule  is  well  established  that  if  the  intention  of  the 
legislatui-e  is  expressed  in  terms  which  are  sufficiently  in- 
telligible to  leave  no  doubt  in  the  mind  when  the  words 
are  taken  in  their  ordinary  sense,  the  courts  will  not  resort 
to  a  strained  interpretation  to  avoid  any  inconvenience 
which  might  follow  the  enforcement  of  the  law  as  expressed. 
(25  E.  C.  L.,  Statutes,  sec.  260,  p.  1026.)  The  duty  of 
the  court  ends  in  construing  the  statute  in  accord  with  the 
manifest  purpose  of  the  lawmakers.  (Tierney  v.  Ledden,. 
143  Iowa,  286,  21  Ann.  Cas.  105,  121  N.  W.  1059.) 

The  next  question  presented  is  whether  such  bonds  begin 
to  mature  from  the  statutory  date  thereof,  i.  e.,  the  January 
1st  or  July  1st  next  following  their  authorization,  or  from 
the  date  of  the  issue,  and  raises  the  further  question  as  to 
what  date  is  to  be  regarded  as  the  date  of  issue. 

Sec.  4360  provides,  with  respect  to  the  maturity  of  bonds, 
that:  '*The  bonds  of  each  issue  shall  be  numbered  con- 
secutively, commencing  with  those  earliest  falling  due,  and 
they  shall  be  designated  as  11-year  bonds,  12-year  bonds, 
etc.  They  shall  be  negotiable  in  form  and  payable  in  money 
of  the  United  States  as  follows,  to  wit :  At  the  expiration  of . 
11  years  from  each  issue,  5  per  cent  of  the  whole  number 
of  bonds  of  9uch  issue;  at  the  expiration  of  12  years,  6 
per  cent;  .  .  .  ,  " 

We  think  from  the  provision  above  quoted  that  it  is  dear 
^that  the  district  is  without  authority  to  issue  bonds  matur* 

Idaho,  VoL  88—48  * 
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ing  less  than  11  years  from  the  issue  thereof,  the  statute 
expressly  providing  that  a  certain  percentage  of  the  bonds 
of  each  issue  shall  be  paid  yearly  from  11  to  20  years  after 
the  issue  shall  have  been  made.  The  portion  of  the  bonds 
of  a  series  sold  at  any  time  shall  be  designated  as  an  issue, 
and  the  bonds  of  each  issue  shall  be  payable  at  the  expira- 
tion of  11  years,  etc.,  from  each  issue.  This  negatives  the 
idea  that  such  bonds  begin  to  mature  from  the  January  1 
or  July  1  next  following  their  authorization. 

Sec.  4367,  after  providing  that  the  board  may  sell  said 
bonds  from  time  to  time,  provides:  ** Before  making  any 
sale  the  board  shall,  by  resolution,  declare  its  intention  to 
sell  a  specified  amount  of  the  bonds." 

The  board,  in  the  present  case,  by  a  resolution  adopted 
March  30,  1920,  declared  its  intention  to  sell  $7,500  in 
bonds  as  the  second  issue,  first  series.  Were  these  bonds  to 
be  sold  at  one  time,  the  date  of  actual  sale  Imight  con- 
veniently be  considered  the  date  of  issue,  but  should  this 
$7,500  in  bonds  be  put  upon  the  market  at  one  time  but 
be  sold  in  small  amounts  at  different  times  over  a  period 
of  several  weeks  or  months,  the  question  whether  the  date 
of  the  resolution  of  the  board  declaring  its  intention  to 
sell  said  bonds  or  the  date  of  actual  sale  should  be  consid- 
ered the  date  of  issue  would  become  highly  important  If 
the  latter  date  were  to  control,  each  purchase  constituting  a 
new  issue  under  the  statute,  the  board  would  be  unable  to 
provide  in  advance  for  an  issue  of  a  certain  amount  of 
bonds,  or  to  definitely  provide  for  the  maturity  of  the  bonds 
according  to  law.  Furthermore,  the  statute  contemplates 
that  bonds  shall  begin  to  mature  prior  to  the  actual  sale 
thereof.  It  is  provided  in  C.  S.,  sec.  4367,  that:  "Said 
board  shall  in  no  event  sell  any  of  the  said  bonds  for  less 
than  the  par  or  face  value  thereof  and  accrued  interest, ^^ 

As  was  said  by  the  supreme  court  of  Washington  in 
Tesler  v.  City  of  Seattle,  1  Wash.  308,  25  f^ac.  1014: 

"In  financial  parlance  the  term  'issue'  seems  to  have 
two  phases  of  meaning.    'Date  of  issue'  when  applied  to 


Digitized  by 


Google 


May,  1921.]     Turner  i;.  Roseberry  Irr.  Dist.  755 

Opinion  of  the  Court — ^Budge,  J. 

notes,  bonds,  etc.,  of  a  series,  usually  means  the  arbitrary 
date  fixed  as  the  beginning  of  the  term  for  which  they  run, 
without,  reference  to  tiie  precise  time  when  convenience 
or  the  state  of  the  market  may  permit  of  their  sale  or 
delivery,  and  we  see  no  reason  why  the  act  of  March  26, 
1890,  should  not  have  that  interpretation.  When  the  bonds 
are  delivered  to  the  purchaser,  they  will  be  'issued'  to  him, 
which  is  the  other  meaning  of  the  term.  Usually,  the  ques- 
tion of  interest  from  the  date  of  issue  to  the  time  of  sale 
of  bonds  is  adjusted  by  payment  of  the  face  and  interest 
by  the  purchaser,  or  the  removal  of  coupons/'  {Board  of 
Directors  v.  Mineah  (Wash.),  192  Pac.  997.) 

From  the  statute  as  a  whole  it  appears  to  have  been  the 
*  intention  of  the  legislature  that  an  issue  of  bonds  should 
be  all  or  some  part  of  a  series  of  bonds  offered  for  sale  at 
any  one  time,  and  that  the  bonds  should  begin  to  mature 
from  the  date  of  the  resolution  by  the  board  of  directors 
oflfering  the  issue  for  sale,  and  that  the  board  may  continue 
to  make  issues  of  bonds  by  such  resolutions  until  the  total 
amount  of  bonds  authorized  shall  have  been  exhausted. 

The  last  question  presented  is  whether  oflBcers  of  the 
board  at  the  time  an  issue  is  offered  for  sale  may  sign  the 
bonds,  notwithstanding  those  oflScers  were  not  in  office  at 
the  time  the  bonds  were  authorized. 

The  general  rule  is  that  the  government  of  a  municipal 
corporation  is  a  continuing  one,  and,  while  the  personnel  of 
officers  changes,  the  office  itself  continues,  and  an  act  initi- 
ated by  or  during  the  term  of  one  individual  as  a  muni- 
cipal officer,  for  and  on  behalf  of  the  city,  may  be  completed 
by  his  successor  in  office.  (City  of  Albuqiierqvs  v.  Water 
Supply  Co.,  24  N.  M.  368,  5  A.  L.  E.  519,  174  Pac.  217.) 
In  the  process  of  the  issuance  and  sale  of  the  bonds  in 
question,  it  was  legal  and  proper  for  the  individuals  in  office 
to  do  such  acts  and  things  as  were  essential  and  proper  to 
be  done  by  them,  as  such  officers,  toward  the  execution  and 
sale  of  the  bonds,  and  such  acts  were  not  invalidated  by 
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reason  of  the  expiration  of  the  term  of  the  oflSeeiB  who  were 
in  oflSce  at  the  time  the  bonds  were  authorized. 

The  correct  rule  was  announced  by  the  United  States  cir- 
cuit court  of  Appeals  in  the  case  of  Emmett  Irr.  Dist.  v. 
Thompson,  supra,  in  the  following  language: 

''Providing,  as  the  Idaho  statute  does,  for  the  issuance 
of  authorized  bonds  in  series  and  for  their  sale  from  time 
to  time,  all,  however,  to  be  dated  on  January  1st  or  July 
1st  next  following  the  date  of  their  authorization,  and  there 
being  no  express  statutory  provision  as  to  who  should 
sign  them,  the  obvious  and  necessary  implication  is  that 
they  were  authorized  to  be  signed  by  the  oflScers  of  the 
district  in  office  at  the  time  of  their' issuance  and  delivery." 

From  what  has  been  said  it  follows  that  the  bonds  pro- 
posed to  be  issued  by  the  district  should  be  modified  so 
as  to  provide  for  the  maturity  thereof  in  the  statutory 
percentages  from  11  to  20  years  after  the  date  of  issue. 

The  cause  is  remanded  to  the  district  court,  with  instruc- 
tions to  modify  its  decree  to  conform  with  the  views  herein 
expressed,  and  as  so  modified  it  is  affirmed. 

Eice,  C.  J.,  and  Dunn  and  Lee,  JJ.,  concur. 

McCarthy,  J.,  being  disqualified,  did  not  sit  at  the  hearing 
and  took  no  part  in  the  opinion. 
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(May   17,    1921.) 

ANDBBW  LITTLE,  Appellant,  v.  JUSTIN  M.  BURLINQ- 
HAM  and  JOHN  LITTLE,  Respondents. 

[IM  Pac.  464.] 

ISBiGATioN  District—Delinquent  Assessment — Delinquenot  Cbb- 
TiKCATB — Tax  Deed — ^Varianob  Between  Certiticate  and  Deed 
— ^Detectite  Description. 

1.  Held,  that  a  tax  sale  certificate,  describing  the  lands  sold 
as  "75.18  A  in  S2  SW*,  Sec.  13,  Twp.  7,  Range  3,"  is  invalid 
by  reason  of  the  insufficiency  of  such  description. 

2.  A  tax  sale  certificate  containing  an  insufficieirt  description 
is  invalid,  and  a  deed  based  thereon  is  likewise  invalid,  either 
by  reason  of  insufficiency  of  the  description  in  the  deed,  or,  as  in 
this  case,  by  reason  of  the  fact  that  the  description  in  the  deed 
is  not  substantially  the  same  as  that  appearing  in  the  certificate. 

APPEAL  from  the  District  Court  of  the  Seventh  Judi- 
cial District,  for  Gem  County.    Hon.  Ed.  L.  Bi*yan,  Judge. 

Action  to  quiet  title.  Judgment  for  defendants. 
Affirmed. 

Prawley  &  Koelsqh,  Martin  &  Cameron,  Pinley  Monroe 
and  J.  P.  Reed,  for  Appellant. 

''Substantial  compliance  with  the  requirements  of  the 
law  in  making  assessment  is  all  that  is  necessary."  (Co- 
operative Savings  etc.  Assn.  v.  Oreen,  5  Ida.  660,  51  Pac. 
770;  Armstrong  v.  Jarron,  21  Ida.  747,  125  Pac.  170;  Bacon 
V.  Rice,  14  Ida.  107,  93  Pac.  511;  McOovxm  v.  Elder,  19 
Ida.  153,  113  Pac.  102;  White  Pine  Mfg.  Co.  v.  Morey, 
19  Ida.  49,  112  Pac.  674;  Stetuart  v.  White,  19  Ida.  60, 
112  Pac.  677;  Callanan  v.  Hwrley,  93  U.  S.  387,  23  L.  ed. 
931,  see,  also,  Rose's  U.  S;  Notes.) 

A  perusal  of  the  certificates  will  show  that  by  all  reason- 
able interpretation  the  land  is  described  as  being  in  the 
Emmett  Irrigation  District  of  Canyon  county,  Idaho;  any 
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other  interpretation  would  be  quibbling,  strained  and  un- 
reasonable. {Best  V.  Wohlford,  144  Cal.  733,  78  Pac.  293.) 
*'The  designation  of  the  land  will  be  held  suflSeient  if  it 
afford  th^  owner  the  means  of  identification  and  do  not 
positively  mislead  him,  or  is  not  calculated  to  mislead  him." 
(Cooley,  Taxation,  p.  745;  San  Oahriel  Valley  Land  etc. 
Co.  V.  Witmsr  Bros.  Co.,  96  Cal.  623,  635,  29  Pac.  500,  31 
Pac.  588,  18  L.  R.  A.  465;  Greene  v.  Lunt,  58  Me.  518; 
Law  V.  People,  80  111.  268;  St.  Peter's  Church  v.  Board  of 
Commrs.,  12  Minn.  395 ;  Fowler  v.  People,  93  111.  116 ;  Judd 
V.  Anderson,  51  Iowa,  345,  1  N.  W.  677;  Godfrey  v.  Valen- 
tine,  45  Minn.  502,  48  N.  W.  325;  Schmidt  v.  PoweU,  107 
Wash.  53,  180  Pac.  892;  Little  Rock  <t  Ft.  Smith  Ry.  Co. 
V.  Evans,  76  Ark.  261,  88  S.  W.  992;  37  Cyc.  1451; 
Minter  v.  DwrKam,  13  Or.  470,  11  Pac.  231 ;  Smith  v.  Shat- 
tuck,  12  Or.  362,  7  Pac.  335 ;  Herod  v.  Carter,  81  Kan.  236, 
106  Pac.  32.) 

Martin  &  Martin,  Geo.  C.  Huebener  and  Wyman  & 
Wyman,  for  Respondents. 

There  is  a  fatal  variance  between  the  description  in  the 
certificates  of  sale  of  the  land  in  controversy  and  the  tax 
deeds  issued  by  the  E'mmett  Irrigation  District  to  Andrew 
Little.  There  must  be  a  substantial  compliance  with  the 
statutes  in  tax  matters  before  title  can  pass  by  tax  deed, 
and^  the  description  of  the  land  contained  in  the  tax  deed 
must  be  substantially  the  same  as  that  contained  in  the  cer- 
tificate of  sale.  {WUson  v.  Jarron,  23  Ida.  563,  131  Pac. 
12;  Cahoon  v.  Seger,  31  Ida.  101,  168  Pac.  441;  Dickerson 
V.  Hansen,  32  Ida.  18,  177  Pac.  760.) 

BUDGE,  J. — This  action  was  brought  by  appellant  to'' 
quiet  title  in  him  to  certain  real  estate  in  Gem  county, 
described  in  his  amended  complaint  and  in  the  deeds  upon 
which  he  relies  as  the  south  half  of  the  southwest  quar- 
ter, section  13,  township  7  north,  range  3  west  of  Boise 
Meridian.  This  appeal  is  from  a  judgment  dismissing  the 
action. 


Digitized  by 


Google 


May,  1921.]  Little  v.  Burlingham.  759 

Opinion  of  the  Court — ^Budge,  J. 

The  material  facts  as  disclosed  by  the  record  are  as  fol- 
lows: That  respondent  Burlingham  is  the  owner  and  in 
possession  of  the  lands  above  described;  that  respondent 
John  Little  holds,  by  assignment  from  the  Boise  Title  & 
Trust  Company,  a  mortgage  thereon  dated  September  21, 
1912,  to  secure  the  payment  of  $4,000,  together  with  in- 
terest; that  appellant's  claim  of  title  to  said  lands,  as  alleged 
in  his  amended  complaint,  is  based  upon  two  tax  deeds 
issued  by  the  Emmett  Irrigation  District,  Gem  county;  that 
one  of  said  deeds  is  dated  March  21,  1917,  and  the  other 
I^ovember  26,  1917;  that  the  former  deed  is  based  upon  tax 
certificate  No.  13,  dated  September  2,  1913,  for  delinquent 
assessments  levied  by  the  district  for  1912,  and  the  latter 
upon  tax  certificate  No.  197,  dated  September  1,  1914,  for 
delinquent  assessments  for  1913;  that  the  description  of 
the  lands  given  in  said  certificates,  as  well  as  that  contained 
in  two  other  certificates,  numbered  11  and  196,  which  were 
introduced  in  evidence,  is  as  follows:  "75.18  A  in  S^  SW*, 
Sec.  13,  Twp.  7,  Range  3";  and  that  each  of  the  respond- ' 
ents  offered  and  tendered  to  appellant  payment  of  all  money 
due  him  by  reason  of  money  paid  for  said  tax  certificates, 
costs,  penalties  and  interest,  or  whatever  sum  therefor  equity 
might  require. 

Numerous  errors  have  been  assigned,  but  as  we  view  the 
case  it  is  only  necessary  for  us  to  consider  one  question, 
presented  thereby,  viz.,  whether  the  tax  sale  certificates  con- 
tain a  suflScient  description  of  the  land  upon  which  to  base 
valid  tax  deeds. 

Upon  the  authority  of  Wilson  v.  Jarrqn,  23  Ida.  563,  131 
Pac.  12,  we  are  of  the  opinion  that  this  question  must  be 
answered  in  the  negative.  Furthermore,  there  is  a  total 
variance  between  the  description  in  the  certificates  and  in 
the  deeds. 

A  tax  sale  certificate  containing  an  insufii'cient  description 
is  invalid,  and  the  deed  based  thereon  must  likewise  be  in- 
valid, either  by  reason  of  insuflSciency  of  the  description  in 
the  deed,  or,  as  in  this  case,  by  reason  of  the  fact  that  the 
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description  in  the  deed  is  not  substantially  the  same  as  that 
appearing  in  the  certificate.  (Wilson  v.  Jarron,  supra; 
Cakoon  v.  Seger,  31  Ida.  101,  168  Pac.  441;  Dickerson  v. 
Hansen,  32  Ida.  18,  177  Paci  760.)  An  irrigation  district 
cannot  issue  a  valid  tax  deed  unless  the  delinquency  certifi- 
cate upon  which  the  deed  is  based  contains  a  sufficient  de- 
scription of  the  property  sought  to  be  conveyed  thereby. 

Other  questions  presented  on  this  appeal  have  been  exam- 
ined, but  since  the  point  above  decided  is  decisive  of  this 
appeal,  we  find  it  unnecessary  to  discuss  them. 

From  what  has  been  said  it  follows  that  the  judgment 
of  the  district  court  should  be  affirmed,  and  it  is  so  ordered. 
Costs  are  awarded  to  respondents. 

Rice,  C.  J.,  and  Dunn  and  Lee,  JJ.,  concur. 

McCarthy,  J.,  did  not  sit  at  the  hearing  and  took  no  part 
in  this  opinion. 


(May   17,   1921.)' 


JOHN  LITTLE,  Respondent,  v.  JUSTIN  M.   BURLING- 
HAM,  Respondent,  and  ANDREW  LITTLE,  Appellant. 

[19d  Pae.  465.] 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Gem  County.     Hon.  Ed.  L.  Bryan,  Judge. 

Action  to  foreclose  a  mortgage.    Judgment  for  plaintiff. 
Affirmed. 

Frawley  &  Koelsch,  Martin  &  Cameron,  Finley  Monroe 
and  J.  P.  Reed,  for  Appellant 

Geo.  C.  Heubener,  for  Respondent  Burlingham. 
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Ar^ment  for  Appellants. 

Martin  &  Martin  and  Wyman  &  Wyman,  for  Respondent 
Little. 

BUDGE,  J. — The  questions  presented  upon  this  appeal 
are  identical  with  those  in  the  case  of  Little  t;.  Burlingham, 
ante,  p.  757,  198  Pac.  464.  Upon  the  authority  of  that 
case,  the  judgment  in  this  case  is  afiSrmed.  Costs  are 
awarded  to  respondents. 

Rice,  C.  J.,  and  Dunn  and  Lee,  JJ.,  concur. 

McCarthy,  J.,  did  not  sit  at  the  hearing  and  took  no  part 
in  this  opinion. 


(May  18,  1981.) 


STATE,  Respondent,  v.  OTIS  E.  SYSTER  and  MOLLIE 
SYSTER,  Appellants. 

[197  Pac.  1025.] 

Ordib  or  Maqistrate  Requibino  SEcrmiTT  to  Kkxp  thb  Pkacx— Not 
▲N  Afpkajjlblb  Ordeb. 

The  order  of  a  magisfrate  requiring  a  person  informed  against 
to  give  security  to  keep  the  peace,  in  the  proceedings  prescribed 
by  C.  S.,  sees.  8630-8637,  is  not  a  judgment  of  conviction  rendered 
in  a  criminal  action,  and  no  appeal  lies  from  such  order. 

APPEAL  from  the  District  Court  of  'the  Fourth  Judicial 
District,  for  Gooding  County.    Hon.  H.  F.  Ensign,  Judge. 

Appeal  from  the  order  of  a  magistrate  requiring  defend- 
ants to  give  a  bond  to  keep  the  peace.    Appeal  dismissecl^ 
Affirmed. 

Walters  &  Hodgin,  for  Appellants. 

A  prosecution  under  the  statute  for  surety  to  keep  the 
peace  is  a  criminal  proceeding  to  prevent  the  commission 
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of  a  crime,  but  is  not  a  prosecution  for  crime.  •  {Fisher  v. 
Hamilton,  49  Ind.  341 ;  State  v.  Cooper,  90  Ind.  575 ;  Adams 
V.  Ashhy,  2  Bibb  (5  Ky.),  96;  Weisselman  v.  State,  95  IWls. 
274,  70  N.  W.  169.) 

The  order  of  the  magistrate  is  a  final  determination  of 
the  matter.  {Holliday  v.  EoUiday,  123  Cal.  26,  55  Pac. 
703.) 

Judgments  of  magistrates  against  defendants  in  prosecu- 
tions to  bind  persons  to  keep  the  peace,  and  in  preliminary 
examinations,  are  not  conclusive.  They  simply  furmsh  a 
prima  facie  presumption  of  probable  cause.  {Johnston  v. 
Meaghr,  14  Utah,  426,  47  Pac.  861.) 

Roy  L.  Black,  Attorney  General,  Clarence  S.  Hill,  Assis- 
tant, and  A.  P.  James,  Pros.  Atty.  of  Gtooding  County,  for 
Respondent. 

The  right  to  an  appeal  only  exists  by  virtue  of  the  ex- 
press provisions  of  the  statutes.  {State  v.  Ridenhaugh,  5 
Ida.  710,  51  Pac.  750;  State  v.  Dams,  8  Ida.  115,  66  Pa«. 
932 ;  Oeneral  Custer  Min.  Co.  v.  Van  Camp,  2  Ida.  40,  3 
Pac.  22;  Staie  v.  Orady,  31  Ida.  272,  170  Pac.  85.) 

Proceedings  before  a  magistrate  to  compel  one  to  furnish 
security  to  keep  the  peace  are  not  prosecutions  for  the 
commission  of  an  offense,  but  a  criminal  or  ^tio^i-criminal 
proceeding  to  prevent  the  commission  of  a  crime.  {Bradley 
V,  Malen,  37  N.  D.  295,  164  N.  W.  24.)  An  order  of  a 
magistrate  requiring  security  to  keep  the  peace  is  final  and 
conclusive.  {State  v.  Locust,  63  N.  C.  574;  State  v,  Lyon, 
93  N.  C.  575;  Lowe  v.  Commonwealth,  129  Ky.  565,  112 
S.  W.  647.)  No  appeal  lies  from  an  order  of  a  magistrate 
requiring  defendants  to  furnish  security  to  keep  the  peace. 
{Holliday  v.  Holliday,  123  Cal.  26,  55  Pac.  703;  Ros9  v. 
Superior  Court,  39  Cal.  App.  590,  179  Pac.  536;  Bradley 
V.  Malen,  supra,) 

LEE,  J. — An  information  was  filed  with  the  probate  judge 
of  Gooding  county,  Idaho,  sitting  as  a  magistrate,  charging 
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that  appellants  had  threatened  to  commit  an  offense  against 
the  person  of  the  complaining  witness  and  others^  A  war- 
rant of  arrest  was  issued,  and  appellants  were  brought 
before  him  and  a  hearing  had  on  the  information.  The 
magistrate's  record  recites  that  "the  court,  after  hearing 
the  evidence,  finds  for  the  plaintiff  against  the  defendants, 
and  orders  that  the  above-named  defendants,  Otis  Syster 
and  MoUie  Syster,  give  a  peace  bond,  with  two  sureties  to 
be  approved  by  the  court,  in  the  sum  of  $500,"  and  the 
costs  of  the  proceedings  were  assessed  against  appellants. 
From  this  order  they  appealed  to  the  district  court,  where 
on  motion  their  appeal  was  dismissed,  and  this  appeal  is 
from  such  order  of  dismissal. 

The  only  error  complained  of  is  that  the  district  court 
erred  in  dismissing  the  appeal  from  the  order  of  the  pro- 
bate judge,  sitting  as  a  magistrate.  While  the  magistrate's 
proceedings  were  somewhat  irregular,  and  did  not  conform 
in  all  respects  with  the  requirements  of  C.  S.,  sees.  8630- 
8637,  the  only  question  presented  to  this  court  by  this 
appeal  is  as  to  whether  an  appeal  lies  from  such  an  order. 

In  these  proceedings,  the  order  of  a  magistrate  requiring 
the  person  informed  against  to  give  security -to  keep  the 
peace  is  not  a  judgment  of  conviction  rendered  in  a  crimi- 
nal action,  and  therefore  no  appeal  lies  from  such  order. 
{Hollida/y  v,  Holliday,  123  Cal.  26,  55  Pac.  703;  HovTord 
V.  State,  121  Ala.  21,  25  So.  1000;  State  v.  Lyon,  93 
N.  C.  575;  State  v.  Locust,  63  N.  C.  574;  Fisher  v.  Hama- 
ton,  49  Ind.  341;  State  v.  Cooper,  90  Ind.  575;  Weisselman 
V.  State,  95  Wis.  2^74,  70  N.  W.  169;  and  note  in  90  Am.  St. 
799.) 

C.  S.,  sec.  9263,  provides  that  a  defendant  may  appeal  to 
the  district  court  from  any  judgment  of  conviction  rendered 
in  a  criminal  action  by  a  probate  or  justice's  court.  This 
not  being  a  judgment  of  conviction  rendered  in  a  criminal 
action,  no  right  of  appeal  exists.  (Staie  v.  Orady,  31  Ida. 
272,  170  Pac.  85;  Bhodenbaugh  v.  Stingel,  31  Ida.  594,  174 
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Pac.  604;  Evans  State  Bank  v.  Skeen,  30  Ida.  703,  167  Pac, 
1165.) 

The  record  discloses  no  error,  and  the  judgment  of  the 
lower  court  is  aflBrmed.  ^ 

Bice,  C.  J.,  and  Budge,  McCarthy  and  Dunn,  JJ.,  concur. 


(May  21,  1921.) 

THE  CONTINENTAL  AND  COMMERCIAL  TRUST  AND 
SAVINGS  BANK,  a  Corporation,  Appellant,  v. 
WILHELMINA  WERNER  and  JOHN  DOE,  Her 
HuBband,  Whose  Real  Name  is  Unknown  to  This  Plain- 
tiflP,  and  GOODING  COUNTY,  IDAHO,  Respondents. 

[198  Pac.  471.] 

Final   Jttdgmsnt — Appeal — ^Dismissal. 

When  it  appears  from  the  record  that  no  final  judgment  has 
boen  entered,  an  attempted  appeal  from  a  judgment  in  an  action 
will  be  dismissed. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Gooding  County.  Hon.  H.  F.  Ensign,  Judge. 
Dismissed. 

E.  D.  Reynolds,  E.  A.  Walters  and  Paul  S.  Haddock,  for 
Appellant. 

A.  F.  James,  for  Respondent. 

Counsel  cite  no  authorities  on  point  decided. 

DUNN,  J. — The  appeal  herein  purports  to  be  taken  from 
a  final  judgment  rendered  in  this  action,  but  an  examina- 
tion of  the  instrument  appearing  in  the  record  as  the  judg- 
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ment  appealed  from  shows  that  it  is  not  in  fact  final  judgr- 
ment.  For  this  reason  the  appeal  is  dismissed.  No  costs 
to  either  party. 

Bice^  C.  J.,  and  Budge,  McCarthy  and  Lee,  JJ.,  concur. 


(May  21,  1921.) 

STATE  OP  IDAHO,  on  the  Relation  of  D.  W.  DAVIS, 
Individually  and  as  Governor  of  the  State  of  Idaho; 
BOY  L.  BLACK,  Individually  and  as  Attorney  General 
of  the  State  of  Idaho;  and  W.  J.  HALL,  Individually 
and  as  Commissioner  of  Public  Works  of  the  State  of 
Idaho,  Plaintiffs,  v.  D.  F.  BANKS,  Treasurer  of  the 
State  of  Idaho,  Defendant. 

[198  Pac.  472.] 

Stati  Lboislatitre — Constitutional  Law — Indebtednsss — Appropri- 
ation— Fiscal  '  Agent. 

1.  The  power  of  the  state  legislature  in  the 'creation  of  in- 
debtedness, or  the  expenditure  of  state  funds,  or  making  appro- 
priations is  plenary,  except  as  limited  bj  the  state  constitution. 

2.  S.  B.  No.  319,  1921  Session  Laws,  page  112,  authorizing 
and  directing  the  state  treasurer  to  appoint  a  fiscal  agent,  is  not 
in   conflict  with   the   state  constitution. 

3.  Chapter  193  of  the  Session  Laws  of  1919,  proposed  Idaho 
state  highway  bonds,  fourth  issue,  to  yote  of  the  people,  meets 
the  requirements  of  art.  8,  sec.  1,  of  the  state  constitution,  and 
is  a  Talid  act  of  the  state  legislature. 

Original  application  for  writ  of  mandate.  ^  Denied. 

Roy  L.  Black,  Attorney  General,  Dean  DriscoU,  First 
Assistant,  and  James  L.  Boone,  Assistant,  for  Plaintiff. 

The  legislative  body  is  not  without  power  to  raise  the 
interest  rate  on  a  bond  issue  submitted  to  the  people,  for 
the  reason  that  the  rate  of  interest  was  not  one  of  the  things 
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required  to  be  submitted.  (Yesler  v.  City  of  Seattle,  1 
Wash.  308,  25  Pac.  1014;  Parkinson  v.  Seattle  School  Dist 
No.  1,  28  Wash.  335,  68  Pac.  875.) 

The  legislature,^  under  ordinary  circumstances,  laying 
aside  the  particular  facts  of  this  case,  has  full  and  ample 
authority  to  make  an  appropriation  of  the  kind  in  question. 
(36  Cyc.  882.) 

A  commission  may  be  paid  a  broker  for  the  services  in 
selling  state  bonds,  even  though  under  the  state  constitution 
the  vote  of  the  people  was  necessary  to  authorize  the  bonds 
and  the  act  submitted  to  the  people  specified  the  rate  of 
interest  and  that  they  should  not  be  sold  below  par. 
(Church  V.  Hadley,  240  Mo.  680,  145  S.  W.  8,  39  L.  B.  A., 
N.  S.,  248;  Town  of  Manitou  v.  First  Nat.  Bank,  37  Colo. 
344,  86  Pac.  75;  MtUer  v.  Park  City,  126  Tenn.  427,  Ann. 
Cas.  1913E,  83,  150  S.  W.  90;  Davis  v.  City  of  San  Antonio 
(Tex.  Civ.  App.),  160  S.  W.  1161;  State  v.  West  Dulufh 
Land  Co.,  75  Minn.  456,  78  N.  W.  115;  Vaiage  of  Ft.  Ed- 
ward  V.  Fish,  156  N.  Y.  363,  50  N.  E.  973;  Armstrong  v. 
Ft.  Edrvards,  159  N.  Y.  315,  53  N.  E.  1116 ;  note,  Ann.  Cas. 
1913B,  85;  note,  39  L.  E.  A.,  N.  S.,  248;  2  Dillon  on  Muni- 
cipal Corp.,  1399.) 

D.  A.  Dunning;  for  Defendant. 

Interest,  when  provided  for  on  the  face  of  the  instrument, 
is  a  part  of  the  debt.  {Broadfoot  v.  City  of  FayetteviUe, 
128  N.  C.  529,  39  S.  B.  20;  Davis  v.  Harrington,  160  Mass. 
278,  35  N.  B.  771.) 

If  the  debt  cannot  be  created  except  with  the  approval  of 
the  people,  and  the  interest  is  a  part  of  the  debt,  then  the 
legislature  cannot  create  a  different  debt  by  a  change  in  the 
rate  of  interest. 

The  terms  and  conditions  of  the  bonds  must  substantially 
follow  the  act  submitted.  {Skinner  v.  City  of  Santa  Sosa, 
107  Cal.  464,  40  Pac.  742,  29  L.  B.  A.  512.) 

The  fact  that  securities  have,  in  violation  of  law,  been 
sold  at  less  than  their  par  value  cannot  be  concealed  or  its 
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effect  destroyed  by  so  flimsy  a  theory  as  a  commission  paid 
to  the  purchasers  of  the  bonds.  {WJielen's  Appeal,  108  Pa. 
St.  162,  1  Atl.  88.) 

The  payment  of  a  commission  to  a  bank,  which  purchased 
an  entire  issue  of  bonds,  subsequently  disposing  of  the  bonds 
to  its  customers,  was  held  to  be  in  substance  and  effect 
a  discount  in  violation  of  the  law  requiring  sale  at  par. 
{Bay  City  v.  Lumbermen's  State  Bank,  193  Mich.  533,  160 
N.  W.  425;  Hunt  v.  Fawcett,  8  Wash.  396,  36  Pac.  318; 
Franklin  Ave.  German  8av,  Inst.  v.  Board  of  Education, 
75  Mo.  408.) 

It  is  believed  that  the  framers.of  the  constitution  desired 
to  distinguish  between  a  purpose  and  a  work,  and  that  those 
words  were  used  in  our  constitution  so  that  the  legislature 
would  not  be  foreclosed  or  rendered  powerless  to  create  a 
debt  for  an  object  as  distinguished  from  a  work  which  the 
people  of  Idaho  would  approve  in  a  referendum.  Paxion 
V.  Batim,  59  Miss.  531,  construes  the  word  ** object''  to  mean, 
**the  end  aimed  at;  the  thing  sought  to  be  accomplished." 
In  State  v.  De  Hart,  109  La.  570,  33  So.  605,  "object"  is 
construed  to  mean,  *'the  aim  or  purpose."  In  Scarboroiogh 
V.  Smith,  18  Kan.  399,  it  is  held  that  "object"  means,  "the 
thing  sought  to  be  attained."  "The  object  of  the  statute 
is  the  aim  or  purpose  of  the  enactment."  {Allopathic  State 
Board  of  Medical  Examiners  v.  Fowler,  50  La.  Ann.  1358, 
24  So.  809.) 

DUNN,  J. — This  is  an  original  application  by  the  Gov- 
ernor, Attorney  General  and  Commissioner  of  Public  Works 
of  the  state,  individually  as  taxpayers  and  in  their  several 
ofScial  capacities,  for  a  writ  of,  mandate  directed  to  the 
defendant,  D.  F.  Banks,  as  State  Treasurer,  to  compel  him 
to  employ  a  fiscal  agent  or  broker  to  procure  or  assist  in 
procuring  a  bidder  for  the  Idaho  state  highway  bonds, 
fourth  issue,  and  to  take  such  steps  as  may  be  necessary 
for  the  sale  of  said  bonds. 
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The  petition  sets  forth  that  pursuant  to  the  provisions 
of  chapter  193  of  the  laws  of  the  state  of  Idaho  for  the 
year  1919,  which  directed  the  defendant  as  State  Treasurer 
to  issue  and  sell  a  series  of  state  bonds  of  the  par  value  of 
$2,000,000,  to  be  known  as  Idaho  state  highway  bonds,  fourth 
issue,  upon  approval  by  the  people  at  the  next  general  elec- 
tion and  pursuant  to  the  constitution  and  laws  of  the  state 
of  Idaho,  the  question  whether  or  not  such  bond  issue  should 
be  authorized  for  the  laying  out,  surveying  and  construct- 
ing of  state  highways  was  submitted  to  the  electors  of  the 
state  of  Idaho  on  the  second  day  of  November,  1920,  and 
that  a  majority  of  all  the  votes  cast  on  said  proposition 
at  such  election  were  in  favor  of  the  issuance  of  such  bonds, 
and  that  the  result  of  said  election  has  been  determined 
and  certified  as  required  by  law.  That  thereafter  the  said 
State  Treasurer  gave  due  notice  of  the  intention  of  the  state 
to  sell  said  bonds  and  invited  bids  therefor  to  be  submitted 
on  or  before  the  thirty-first  day  of  January,  1921,  and  that 
five  bids  were  received,  the  highest  of  which  was  $87,420 
below  the  par  value  of  said  bonds;  that  by  the  provisions 
of  said  chapter  it  is  required  that  said  bonds  shall  be  sold 
at  not  less  than  par  and  upon  the  best  terms  offered  and 
at  the  lowest  rate  of  interest  named  by  any  bidder,  not 
exceeding  the  rate  of  five  per  cent  per,  annum ;  that  all  of 
said  bids  were  rejected  for  the  reason  that  they  were  below 
par  of  said  bonds ;  that  it  is  now,  and  at  all  times  since  the 
said  chapter  193  became  effective  has  been,  and  will  be  for 
an  indefinite  period  in  the  future,  impossible  to  seU  said 
bonds  at  par  to  bear  said  rate  of  interest  without  the  em- 
ployment of  a  fiscal  agent  as  hereinafter  set  forth,  by  reason 
of  the  fact  that  the  rate  of  interest  of  money  on  loans  is 
now,  and  for  some  time  past  has  been,  and  for  an  indefinite 
time  in  the  future  will  be  in  excess  of  five  per  cent  per 
annum  and  the  market  for  bonds  of  the  character  and  of 
the  interest  rate  provided  in  said  chapter  193  below  par. 

That  by  an  act  of  the  sixteenth  session  of  the  leojislature 
of  the  state  of  Idaho,  known  as  Senate  Bill  No.  319,  1921 
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Sess.  Laws,  p.  112,  approved  March  8,  1921,  which  said 
act  became  effective  immediately  upon  its  passage  and  ap- 
proval, tl\(e  said  State  Treasurer  was  and  is  directed  to 
employ  a  fiscal  agent  or  broker  to  assist  in  procuring  a 
bidder  at  not  less  than  par  and  accrued  interest  for  said 
bonds,  for  whose  compensation  and  expenses  the  said  treas- 
urer is  authorized  and  directed  to  expend  the  sum  of  not 
to  exceed  $97,500,  for  the  entire  bond  issue,  and  proportion- 
ately for  any  part  thereof,  to  be  paid  on  payment  for  the 
bonds  by  the  purchaser  furnished,  for  which  purposes  the 
sum  of  $97,500  is  appropriated  by  said  act. 

That  relators  have  demanded  of  said  defendant  that  he 
proceed  to  employ  such  fiscal  agent  or  broker  and  again  call 
*  for  bids  for  said  bonds  and  proceed  to  sell  .and  issue  the 
same  pursuant  to  the  provisions  of  said  chapter  193,  but 
that  said  defendant  has  failed  and  refused  to  employ  such 
broker  or  fiscal  agent  or  to  take  any  other  steps  or  proceed- 
ings whatever  for  the  sale  or  issuance  of  said  bonds,  and 
still  continues  to  so  fail  and  refuse,  and  alleges  as  his  rea- 
son and  ground  therefor  that  the  said  bonds  cannot  be  sold 
for  par  bearing  interest  at  the  rate  of  five  per  cent  per 
annum  without  employment  of  a  fiscal  agent  or  broker  as 
provided  by  the  said  act  of  the  sixteenth  session  of  the  legis- 
lature, and  that  said  act  is  invalid  and  unconstitutional. 

The  petition  further  alleges  the  lack  of  funds  in  the 
hands  of  the  state  to  proceed  with  the  construction  of  the 
system  of  highways  heretofore  laid  out  and  partially  con- 
structed, or  to  enable  it  to  provide  funds  to  carry  on  the 
large  amount  of  work  that  is  necessary  to  be  done  by  it  in 
co-operation  with  the  federal  government  and  with  the  sev- 
eral counties  and  highway  districts  of  the  state  in  order  to 
obtain  the  financial  assistance  in  the  construction  of  the  state 
highways  that  will  be  available  if  the  said  bonds  can  be 
sold  and  the  money  derived  therefrom  used  in  the  construc- 
tion of  the  highways  throughout  the  state,  and  that  without 
the  funds  to  be  derived  from  such  sale  much  of  the  un-  " 
finished  work  done  on  this  system  of  highways  whose  con- 
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struction  has  been  undertaken  by  the  state  of  Idaho  will  be 
lost. 

The  petition  further  alleges  that  in  addition  tp  the  mat- 
ters hereinbefore  stated  some  question  has  been  raised  afi  to 
the  validity  of  the  said  act  known  as  Senate  Bill  No.  319, 
and  that  said  bonds  cannot  be  sold,  or  readily  sold,  or,  if 
sold,  cannot  be  sold  at  so  high  a  price  until  after  tl^eir 
validity  and  the  validity  of  said  Senate  Bill  No.  319  ,have 
been  determined  by  judgment  and  decree  of  this  court;  and 
that  the  plaintiff  and  relators  have  no  plain,  speedy  or 
adequate  remedy  in  the  ordinary  course  of  law. 

The  defendant  filed  a  general  demurrer  to  the  petition 
He  also  filed  an  answer  in  which  he  urges  that  said  chap- 
ter 193  is  unconstitutional  and  void,  for  the  reason  that 
^Hhe  purposes  specified  in  said  chapter  193  as  the  purpose 
of  the  issuance  of  said  bonds  and  the  creation  of  the  in- 
debtedness therein  referred  to  are  not  distinctly  specified 
in  said  chapter  193,  in  that  neither  the  extent,  mileage, 
location,  general  chat'acter  nor  termini  of  the  highways  to 
be  completed  or  constructed  are  set  forth,  nor  do  the  same 
constitute  some  single  object  or  work."  We  will  first  dis- 
pose of  the  question  raised  by  the  answer  as  to  the  con- 
stitutionality of  chapter  193. 

The  constitutional  provision  referred  to  above,  article  8, 
sec.  1,  prohibits  the  creation  of  the  indebtedness  provided 
for  in  chapter  193,  Session  Laws  1919,  *' unless  the  same 
shall  be  authorized  by  law,  for  some  single  object  or  woric, 
to  be  distinctly  specified  therein.''  The  word  ''object"  is 
defined  as  '*the  end  aimed  at;  the  thing  sought  to  be  ac- 
complished" (Paxton  V.  Baum,  59  Miss.  531,  536) ;  "the 
aim  or  purpose"  {State  v.  De  Hart,  109  La.  570,  574,  33 
So.  605) ;  ''the  thing  sought  to  be  attained"  {Scarborough 
V.  Smith,  18  Kan.  399).  These  definitions  given  by  the 
courts  are  in  accord  with  the  common  understanding  and 
use  of  the  word  "object.*^' 

The  end  sought  to  be  accomplished  by  said  chapter  193 
was  the  creation  of  a  fund  to  be  used  in  connection  with 
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the  federal  funds  authorized  by  Congress  in  the  construc- 
tion of  highways  upon  certain  conditions  to  be  complied 
with  by  the  state,  and  also  to  be  used  in  co-operation  with 
the  various  counties  and  highway  districts  of  the  state  in 
accordance  with  existing  laws  and,  under  certain  contingen- 
cies, for  the  construction  or  completion  of  such  state  high- 
ways as  should  be  deemed  for  the  best  interests'  of  the 
state.  This  object  or  purpose  is  distinctly  set  out  in  said  act 
as  required  by  the  constitution.  We  therefore  hold  that 
chapter^  193,  Session  Laws  1919,  is  constitutional  and  became 
valid  when  it  was  adopted  by  a  majority  vote  of  the  people 
of  the  state  at  the  last  election. 

In  support  of  his  demurrer  the  defendant  contends  that 
the  act  of  the  sixteenth  session  of  the  legislature  in  effect 
attempts  to  amend,  after  its  approval  by  the  people,  said 
chapter  193,  by  indirectly  authorizing  an  increase  in  the 
rate  of  interest  to  a  rate  exceeding  five  per  cent  per  annum 
or  .by  authorizing  a  sale  of  said  bonds  at  less  than  par. 

Article  8,  section  1  of  the  constitution  of  Idaho,  so  far 
as  it  is  applicable  to  this  case,  reads  as  follows: 

**The  legislature  shall  not  in  any  manner  create  any  debt 
or  debts,  liability  or  liabilities,  which  shall  singly  or  in  the 
aggregate,  ....  exceed  in  the  aggregate  the  sum  of  two 
million  dollars,  ....  unless  the  same  be  authorized  by  law, 
for  some  single  object  or  work  to  be  distinctly  specified 
therein,  which  law  shall  provide  ways  and  means,  exclusive 
of  loans,  for  the  payment  of  the  interest  on  such  debt  or 
liability  as  it  falls  due,  and  also  for  the  payment  and  dis- 
charge of  the  principal  of  such  debt  or  liability  within 
twenty  years  of  the  time  of  the  contracting  thereof,  and 
shall  be  irrepealable  until  the  principal  and  interest  thereon 
shall  be  paid  and  discharged.  But  no  such  law  shall  take 
effect  until  at  a  general  election  it  shall  have  been  submitted 
to  the  people,  and  shall  have  received  a  majority  of  all  the 
7otes  cast  for  or  against  it  at  such  election,  and  all  moneys 
raised  by  the  authority  of  such  laws  shall  be  applied  only 
to  specified  objects  therein  stated  or  to  the  payment  of  the 
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debt  thereby  created,  and  such  law  shall  be  published  in  at 
least  one  newspaper  in  each  county,  or  city  and  county,  if 
one  be  published  therein,  throughout  the  state  for  three 
months  next  preceding  the  election  at  which  it  is  submitted 
to  the  people,.  The  legislature  may  at  any  time  after  the 
approval  of  such  law,  by  the  people,  if  no  debts  shall  have 
been  contracted  in  pursuance  thereof,  repeal  the  same." 

The  constitutional  limit  of  indebtedness  having  been 
reached,  the  state  legislature  enacted  chapter  193,  Session 
Laws  1919,  which  reads  in  part  as  follows: 

**Sec.  1.  For  the  purpose  of  providing  moneys  to  be 
used  in  paying  for  a  portion  of  the  cost  of  laying  out, 
surveying  and  constructing  a  system  of  state  highways  in 
the  state  of  Idaho  a  loan  of  $2,000,000  is  hereby  author- 
ized to  be  negotiated  upon  the  faith  and  credit  of  the  state 
of  Idaho. 

**Sec.  2.  The  State  Treasurer  is  hereby  authorized,  em- 
powered and  directed  to  issue  bonds  of  the  state  ....  ag- 
gregating the  amount  of  the  loan  authorized  in  section  1, 
which  shall  be  known  as  Idaho  state  highway  bonds,  fourth 

issue Such  bonds  shall  bear  interest  at  a  rate  which 

shall  not  exceed  the  rate  of  five  per  centum  per  an- 
num  

**Sec.  12.  The  State  Treasurer  shall  give  two  weeks* 
notice  by  publication  in  two  newspapers  of  general  circula- 
tion, one  of  which  is  published  in  the  state  of  Idaho,  of  the 
intention  of  the  state  to  sell  the  bonds  authorized  by  the 
provisions  of  this  act,  and  shall  invite  bids  therefor.  Said 
bonds  must  be  sold  at  not  less  than  the  par  value  thereof, 
upon  the  best  terms  offered  and  at  the  lowest  rate  of  in- 
terest named  by  any  bidder.  The  state  treasurer  shall  have 
the  right  to  reject  any  and  all  of  the  bids  offered  and  may 
readvertise  for  bids,  as  herein  provided." 

This  proposition  was  submitted  to  the  people  at  the  elec- 
tion held  in  November,  1920,  and  was  adopted.  An  effort 
was  made  to  sell  the  bonds  so  authorized,  but  no  bidder 
was  found  who  was  willing  to  take  them  at  par.    Thereupon 
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the  sixteenth  session  of  the  state  legislature  enacted  Senate 
Bill  No:  319,  Session  Laws  1921,  which  reads  in  part  as 
follows : 

''Section  1.  The  State  Treasurer  of  the  State  of  Idaho 
is  hereby  authorized,  directed  and  empowered  to  employ  for 
and  in  behalf  of  the  State  of  Idaho,  a  fiscal  agent  or  broker 
to  procure  or  assist  in  procuring  a  bidder,  at  not  less  than 
par  and  accrued  interest,  for  the  Idaho  State  Highway 
Bonds,  Fourth  Issue,  being  the  bonds  referred  to  in  Chap- 
ter 193  of  the  Laws  of  the  State  of  Idaho  for  the  year 
1919,  when  the  same  are  offered  for  sale,  pursuant  to  the 
provisions  of  said  Chapter  193. 

**Sec.  2.  As  payment  and  full  compensation  for  such  ser- 
vices and  expenses  of  such  broker  or  fiscal  agent  in  connec- 
tion therewith,  the  state  treasurer  of  the  State  of  Idaho 
is  authorized  and  directed  to  expend  such  sum  as  he  may 
determine  to  be  necessary,  but  not  to  exceed  the  sum  of 
$97,500  for  the  entire  issue,  and  proportionately  for  any 
part  thereof;  but  no  compensation,  expenses  or  other  sum 
shall  be  paid  to  said  broker  or  fiscal  agent  unless  the  bidder 
procured  by  him  shall  actually  purchase  the  whole  or  a  part 
of  said  bonds  at  a  price  of  not  less  than  par  and  accrued 
interest,  and  then  only  coincident  with  delivery  of  said 
bonds  to  such  purchaser  and  payment  therefor  by  him. 
Payments  made  to  said  broker  or  fiscal  agent  shall  be  made 
on  claims  approved  by  the  State  Treasurer  as  head  of  the 
department  or  institution,  as  required  by  general  law,  and 
passed  upon  and  approved  by  the  state  board  of  examiaiers.'' 

Said  act  further  provides  that  the  State  Treasurer  is 
also  authorized  to  pay,  for  expenses  incurred  by  him  in  the 
issuance  and  sale  of  said  bonds,  as  distinguished  from  any 
expenses  incurred  by  or  paid  for  said  fiscal  agent  or  broker, 
the  sum  of  $500,  or  so  much  thereof  as  may  be  necessary. 

The  sole  question  in  this  case  is  whether  or  not  the  legis- 
lature of  this  state  has  authority  to  make  an  appropriation 
such  as  is  attempted  in  Senate  Bill  No.  319  in  the  sale  of 
bonds  after  their  issuance  has  been  authorized  by  a  vote 
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of  the  people,  when  the  act  of  the  legislature  authorizing 
such  a  vote  provides  that  the  bonds  shall  be  sold  at  not 
less  than  par  and  shall  bear  interest  at  not  more  than  five 
per  cent  per  annum.  The  contention  of  the  defendant  is 
that  the  payment  of  this  sum  to  a  fiscal  agent  or  broker 
for  assistance  in  selling  said,  bonds  amounts  upon  the  one 
hand  to  increasing  the  rate  of  interest,  or  upon  the  other 
to  selling  the  said  bonds  below  par. 

We  are  not  inclined  to  agree  with  this  view.  To  do  so 
would  be  to  hold  in  effect  that  it  was  the  intention  of  the 
legislature  in  prescribing  the  maximum  rate  of  interest  to 
be  paid  and  the  minimum  price  at  which  the  bonds  should 
be  sold  that  such  bonds  should  be  sold  either  without  any 
expense  whatever  to  the  state  or  that  the  price  received  for 
them  should  not  only  equal  the  par  value  of  the  bonds,  but 
such  additional  sum  as  would  cover  the  expense  necessarily 
incurred  in  their  issuance  and  sale.  This  view  is  not  con- 
sistent with  the  act  of  legislation  submitting  this  propo- 
sition to  a  vote  of  the  people,  nor  with  the  subsequent  act 
authorizing  the  employment  of  a  fiscal  agent  In  the  former 
act  provision  was  made  for  the  treasurer  to  advertise  said 
bond  issue  in  two  newspapers  of  general  'circulation,  one 
within  and  the  other  without  the  state,  if  the  proposition 
to  issue  said  bonds  should  be  adopted,  and  it  was  also  re- 
quired, in  obedience  to  the  provision  of  the  state  constitu- 
tion, that  the  entire  act  submitting  said  proposition,  cover- 
ing four  and  one-half  pages  of  the  Session  Laws  of  1919, 
should  be  published  in  at  least  one  newspaper  in  every 
county  of  the  state  for  a  period  of  three  months  next  pre- 
ceding the  election  at  which  said  proposition  was  submitted 
to  the  people.  These  expenditures  alone  involved  an  outlay 
of  several  thousand  dollars.  Under  the  latter  act  provision 
is  made  for  the  payment  of  the  fiscal  agent's  commission 
and  some  expenses  of  the  State  Treasurer.  In  addition 
to  these  provisions  for  expenses  in  connection  with  the  sale 
of  said  bonds,  the  act  submitting  the  bond  proposition  to  a 
vote  of  the  people  provided  that:  ^'The  expenses  of  printing 
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or  lithographing  and  procuring  suitable  bonds  with  interest 
coupons  attached,  for  the  purpose  of  carrying  out  the  pro- 
visions of  this  act,  shall  be  paid  out  of  the  moneys  arising 
from  the  sale  thereof  as  an  expense  incident  to  the  laying 
•  out,  surveying  and  constructing  of  said  system  of  state 
highways.'*  (1919  Session  Laws,  581.)  No  mention  is 
made  of  any  of  these  expenditures  in  connection  with  the 
par  vajue  of  the  bonds  or  the  rate  of  interest  they  were 
to  bear,  so  it  is  clear  that  it  was  not  the  intention  of  the 
legislature  to  require  that  these  bonds  should  bring  their 
face  value  over  and  above  all  expenses  that  might  be  in- 
curred in  connection  with  their  issuance  and  sale.  The  fact 
is  that,  whether  such  expenses  are  great  or  small,  they  have 
nothing  to  do  with  determining  the  par  value  of  the  bonds 
or  the  rate  of  interest  on  them. 

It  is  conceded  that  a  bona  fide  attempt  has  been  made  by 
the  state  treasurer  to  dispose  of  these  bonds  according  to 
the  terms  of  chapter  193  of  the  1919  Session  Laws,  and 
that  such  attempt  has  failed  to  bring  a  purchaser  of  said 
bonds  at  par  and  five  per  cent  interest.  This  condition 
being  known  to  the  late  legislature,  suppose  that  body  had 
determined  that  another  effort  should  be  made  to  sell  said 
bonds,  and  that,  instead  of  providing  for  the  employment 
of  a  fiscal  agent,  in  the  hope  of  obtaining  a  large  popular 
subscription  to  said  bonds  among  the  citizens  of  this  state 
it  had  provided  that  the  State  Treasurer  should  advertise 
said  bond  issue  for  a  certain  period  of  time  in  every  news- 
paper published  in  the  state  of  Idaho,  and  that  in  addition 
to  this  effort  to  arouse  a  local  interest  in  the  purchase  of 
these  bonds  he  had  been  authorized  to  advertise  said  bonds 
in  every  daily  newspaper  and  every  financial  publication 
published  in  the  United  States  in  a  city  of  a  population  of 
one  hundred  thousand  or  more,  and  a  large  appropriation 
had  been  made  for  this  additional  advertising,  it  would 
hardly  be  said  that  such  a  measure  was  beyond  the  legisla- 
tive power,  and  that  by  submitting  said  bond  issue  to  a 
vote  of  the  people,   the  legislature  had  so  limited  itself 
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that  it  was  powerless  to  authorize  the  use  of  any  additional 
means  to  effect  a  sale  of  these  bonds.  What  difference  in 
principle  is  there  between  such  means  and  the  means 
adopted  by  the  late  legislature  in  authorizing  the  employ- 
ment of  a  fiscal  agent!  There  is  none.  Then  there  is  no 
objection  from  a  legal  standpoint  to  the  method  adopted 
by  the  legislature  as  to  the  employment  of  a  fiscal  agent. 
But  the  objection  that  is  urged,  it  seems  to  us,  grows  out 
of  a  suspicion  that  under  the  guise  of  employing  a  fiscal 
agent  and  paying  him  a  commission  for  services  there  may 
be  an  attempt  on  the  part  of  the  purchaser  to  obtain  the 
commission  and  thus  in  effect  make  sale  of  the  bonds  at  less 
than  par,  or,  if  at  par,  make  them  bear  a  higher  rate  of 
interest  than  that  prescribed  by  the  law.  Clearly,  to  our 
minds,  if  the  employment  of  a  fiscal  agent  should  develop 
into  a  subterfuge  for  the  accomplishment  of  such  a  purpose 
as  this,  it  would  be  a  violation  of  the  law,  but  we  may  not 
declare  this  provision  invalid  because  of  the  fact  that  oflS- 
cers,  if  they  were  acting  in  bad  faith,  might  permit  some- 
thing' that  is  forbidden  by  the  law.  We  must  assume  that 
the  officers  charged  with  the  handling  of  this  transaction 
will  be  honest  and  will  ^ct  in  good  faith  for  the  purpose 
of  accomplishing  the  sale  of  the^e  bonds  according  to  the 
spirit  as  well  as  the  letter  of  the  law.  The  act  providing 
for  the  appointment  of  a  fiscal  agent  or  broker  gives  ample 
power  to  the  officers  of  this  state  to  protect  the  state  against 
such  a  transaction  as  seems  to  be  feared.  This  act  provides 
that,  **No  compensation,  expenses  or  other  sum  shall  be  paid 
to  said  broker  or  fiscal  agent  unless  the  bidder  procured  by 
him  shall  actually  purchase  the  whole  or  a  part  of  said 
bonds  at  a  price  of  not  less  than  par  and  accrued  interest, 
and  then  only  coincident  with  delivery  of  said  bonds  to 
such  purchaser  and  payment  therefor  by  him.  Payment 
made  to  said  broker  or  fiscal  agent  shall  be  made  on  claims 
approved  by  the  State  Treasurer  as  head  of  the  department 
or  institution,  as  required  by  general  law,  and  passed  upon 
and  approved  by  the  stat^  board  of  examiners." 
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It  will  thus  be  seen  that  until  the  bonds  are  actually  sold 
and  paid  for,  such  broker  or  fiscal  agent  would  not  be  en- 
titled to  payment  of  such  allowance  as  might  be  agreed 
upon  between  him  and  the  state  treasurer,  and  if  it  should 
appear  that  the  transaction  was  one  by  which  the  purchaser 
of  the  bonds  was  directly  or  indirectly  to  "receive  the  benefit 
of  the  commission  allowed  to  the  fiscal  agent,  it  would  not 
only  be  within  the  power,  but  it  would  be  the  duty,  of  the 
oflScers  of  this  state  having  to  do  with  the  allowance  of  said 
claim  to  reject  it,  and  we  must  assume  that  said  officers 
will  act  in  the  interest  of  the  state  of  Idaho,  and  will  use 
all  diligence  to  prevent  the  accomplishment  of  any  such  un- 
lawful purpose,  if  it  should  be  attempted. 

It  would  seem,-  also,  that  the  defendant  bases  his  objec- 
tion in  part  upon  the  assumption  that  in  no  event  could 
a  sale  of  said  bonds  be  made  above  par,  or  at  a  premium. 
While  it  may  be  admitted  that  probably  a  sale  might  not 
be  made  above  par  just  at  this  time,  this  court  cannot  as- 
sume as  a  matter  of  law  that  a  sale  cannot  be  so  made, 
either  now  or  at  any  time  in  the  future. 

While  these  reasons  seem  to  us  sufiicient  to  warrant  the 
holding  of  this  act  valid  as  to  the  appointment  and  payment 
of  a  fiscal  agent  or  broker,  it  may  be  well  to  cite  a  few  de- 
cisions of  other  courts  in  which  similar  questions  have  been 
passed  upon. 

The  defendant  has  cited  a  number  of  cases  in  which 
courts  have  held  that  under  a  provision  for  the  sale  of  bonds 
at  not  less  tUan  par  a  commission  to  a  broker  or  fiscal  agent 
which  was  found  to  be  claimed  in  the  interest  of  the  pur- 
chaser of  the  bonds  could  not  legally  be  paid,  for  the  reason 
that  such  a  transaction  amounted  to  a  sale  of  such  bonds  at 
less  than  par.  We  think  there  can  be  no  question  that  this 
holding  is  correct,  and,  as  we  said  above,  if  it  should  be 
found  in  this  ease  that  the  purchaser  was  to  receive  any 
commission  allowed  to  a  broker  or  fiscal  agent,  no  legal  pay- 
ment of  such  commission  could  be  made  to  such  broker  or 
fiscal  agent,  or  to  any  person  for  him. 
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In  Armstrong  v.  Ft  Edwards,  159  N.  Y.  315,  53  N.  E. 
1116,  Manitou  v.  First  Nat  Bank,  37  Colo.  344,  86  Pac.  75, 
Davis  V.  City  of  San  Antovio  (Tex.  Civ.),  160  S.  W.  1161, 
Miller  v.  Park  City,  126  Tenn.  427,  Ann.  Cas.  1913E,  83, 
150  S.  W.  90,  the  implied  authority  of  cities  to  pay  a  com- 
mission for  the  sale  of  bonds  under  a  provision  of  law  re- 
quiring that  such  sale  should  be  made  at  not  less  than  p2ur 
has  been  upheld,  and  sales  under  such  conditions  have  been 
held  not  to  have  been  made  below  par. 

In  Miller  v.  Park  City,  supra,  in  upholding  a  sale  as  not 
below  par  when  the  commission  was  paid  out  of  the  proceeds 
of  the  bond  sale,  the  court  said:  "It  is  needless  to  say  that 
if  charges  of  this  kind  are  sought  to  be  made  the  cover  for 
an  actual  sale  at  less  than  par,  or  if  they  are  grossly  un- 
reasonable and  attended  by  marks  of  bad  faith,  the  court 
would  not  hesitate  to  declare  such  transaction  fraudulent 
and  void."  And  this  appears  to  be  the  universal  holding 
of  the  courts  upon  this  point. 

In  the  case  of  Mayor  etc.  of  New  York  v.  Sands,  105  N.  Y. 
210,  11  N.  B.  820,  in  discussing  the  implied  power  of  the 
controller  to  employ  an  agent  and  pay  him  a  commission 
of  one-half  of  one  per  cent  in  marking  sale  of  $15,000,000 
of  bonds  which  resulted  in  the  payment  of  a  premium  of 
four  and  one-half  per  cent  on  said  bond  sale,  the  court  said : 
**It  is  a  matter  of  common  knowledge  that  such  loans,  in 
all  countries  of  the  world,  are  usually  negotiated  through 
agencies  outside  of  the  regular  financial  authorities  of  the 
government  making  the  loans."  And  the  court  calls  atten- 
tion to  the  fact  that  during  the  Civil  War  the  federal  gov- 
ernment used  such  agencies  in  raising  the  large  sums  that 
were  required  by  the  government  during  that  period,  and 
that  without  such  assistance  it  would  have  been  difficult, 
if  not  impossible,  to  effect  the  desired  loans. 

And  in  the  same  case  the  court  further  says:  "The  neces- 
sity of  incurring  some  expenses  in  the  negotiation  of  loans 
and  placing  the  bonds  authorized  to  be  issued  is,  in  view  of 
the  universal  practice  in  such  cases,  too  plain  to  admit  of 
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dispute,  and  it  is  obvious  that,  unless  the  controller  was 
vested  with  power  to  pay  them,  the  whole  purpose  of  the 
act  might  be  defeated  at  its  outset." 

The  supreme  court  of  Minnesota  in  the  case  of  State  v. 
West  Dviuth  Land  Co.,  75  Minn.  456,  at  page  467,  78  N.  W. 
115,  117,  i^aid:  "Under  the. provisions  of  sec.  4,  chapter  289, 
supra,  a  sale  of  the  bonds  issued  thereunder  at  less  than  par 
value  was  forbidden.  The  bonds  now  under  consideration, 
$140,000  in  amount,  were  turned  over  to  a  broker  for  sale 
under  a  written  contract  with  the  board  of  county  commis- 
sioners. In  this  contract,  it  was  stipulated  that  the  broker 
should  pay  for  lithographing  and  printing  the  blank  bonds, 
for  legal  advice  and  services,  and  all  other  expenses  incident 
to  a  sale,  for  which,  and  as  compensation  in  full,  he  was 
to  receive  the  sum  of  $14,000,  10  per  cent  of  the  face  value 
of  the  bonds  sold.  On  these  facts  we  are  asked  to  hold 
that  there  was  a  plain  violation  of  sec.  4,  and  that  the  bonds 
are  void.  There  might  be  cases  where  the  facts  very  con- 
clusively show  that  an  agreed  compensation  of  ten  per  cent 
for  the  sale  of  the  bonds  was  a  palpable  evasion  of  such 
section,  but  we  have  no  such  case  before  us.  We  cannot  say, 
as  a  matter  of  law,  that,  under  the  conditions  of  this  con- 
tract, there  was  a  violation  of  sec.  4,  which  forbids  a  sale 
of  the  bonds  at  less  than  par." 

The  case  most  nearly  in  point  to  which  our  attention  has 
been  directed  is  one  decided  by  the  supreme  court  of  Mis- 
souri, in  which  it  was  held  that  the  board  of  fund  com- 
missioners of  that  state,  which  was  authorized  to  issue  and 
sell  three  and  a  half  million  dollars  of  state  bonds  at  not 
less  than  par,  had  implied  power  to  employ  a  broker  and 
pay  him  a  commission  out  of  the  proceeds  of  said  bonds 
for  his  services  in  making  sale  thereof  at  not  less  than  par. 
In  that  case  the  court  said: 

"The  question  therefore  is:  Can  a  contract  to  pay  a  com- 
mission for  procuring  purchasers  for  these  bonds  be  made 
by  the  board!  We  think  so.  First,  it  is  a  conceded  fact 
that  the  defendants  have  tried  to  find  purchasers  and  have 
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failed.  This  might  have  been  expected  owing  to  the  exceed- 
ingly low  rate  of  interest  (3V^  per  cent)  which  the  bonds 
bear,  and  owing  to  the  further  fact  that  the  members  of 
such  board  are  not  in  position  to  find  purchasers,  as  would 
be  some  established  brokerage  company,  with  a  clientele  all 
over  the  country.  Such  boards  are  not  usually  in  touch 
with  the  great  mass  of  persons  who  invest  in  such  securities. 
A  large  issue  of  bonds  of  this  character  might  be  sold  to 
the  clientele  of  any  large  brokerage  firm,  in  small  quanti- 
ties to  each  client.  Such  companies  usually  have  and  can 
find  persons  among  their  customers  who  could  be  easily 
induced  to  take  one  or  more  of  such  bonds  even  at  a  low 
rate  of  interest,  but  this  would  require  work.  What  a 
brokerage  firm  could  do  in  this  way,  the  usual  board  charged 
with  the  sale  of  low  rate  bonds  could  not  do. 

**We  are  therefore  of  opinion  ....  (5)  that  under  such 
facts  there  is,  from  the  legislative  acts,  supra,  a  clearly 
implied  power  which  authorizes  such  board  to  enter  into  a 
contract  with  some  financial  agent  to  procure  for  such  board 
a  purchaser  or  purchasers  who  will  take  such  bonds  at  their 
par  value,  and  in  such  contract  to  agree  to  pay  and  pay 
such  agent,  out  of  the  proceeds  of  the  sale,  a  reasonable  com- 
mission for  the  services  rendered."  {Church  v.  Hadley, 
240  Mo.  680,  145  S.  W.  8,  39  L.  R.  A.,  N.  S.,  248.) 

'*  Except  as  limited  by  constitutional  provisions,  the  legis- 
lature has  absolute  control  over  the  finances  of  the  state; 
and  its  power  as  to  the  creation  of  indebtedness  or  the  ex- 
penditure of  state  funds,  or  making  appropriations,  is  plen- 
ary, and  the  exercise  of  this  power  cannot  be  controlled  or 
reviewed  by  the  courts.  The  legislature  is,  however,  bound 
by  all  constitutional  limitations,  although  in  determining 
whether  the  conditions  or  contingencies  specified  in  the  con- 
stitution as  justifying  the  contraction  of  a  debt  or  the  mak- 
ing of  an  appropriation  exist,  the  legislature  has  large  dis- 
cretion, and  its  action  is  not  subject  to  judicial  control 
unless  such  discretion  has  been  plainly  abused. '^  (36  Cyc. 
882.) 
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"Power  of  a  municipality  to  issue  and  sell  bonds  carries 
with  it  the  implied  power  to  secure  such  reasonable  and 
necessary  assistance  as  may  be  requisite  to  bring  about  an 
advantageous  sale  and  to  this  end  the  municipality  acting 
in  good  faith  may  employ  a  broker  regularly  engaged  in 
the  business.  And  its  power  is  not  confined  to  the  employ- 
ment of  a  broker  only.  It  may.  employ  any  person,  although 
not  a  regular  broker,  that  the  municipality  may  in  good 
faith  consider  able  to  assist  it  in  selling  and  disposing  of  the 
bonds."     (2  Dillon,  Municipal  Corporations,  sec.  895.) 

In  the  case  at  bar  it  is  not  a  question  of  implied  power 
of  the  State  Treasurer  to  employ  a  broker  or  fiscal  agent; 
that  power  is  expressly  conferred  upon  him  by  the  act  of 
the  late  legislature  known  as  Senate  Bill  No.  319.  "We  think  ^ 
there  can  be  no  question  as  to  the  power  of  the  legislature 
to  adopt  this  plan  in  aid  of  the  sale  of  said  bond  issue 
and  to  make  the  necessary  appropriation  therefor,  and 
therefore  hold  said  act  not  in  conflict  with  the  constitution 
of  this  state.  We  also  hold  that  the  payment  of  such  com- 
mission would  not  reduce  the  selling  price  of  said  bonds 
below  par  nor  raise  the  interest  rate  on  said  bonds  above 
five  per  cent. 

While  we  hold  Senate  Bill  No.  319  to  be  a  valid  act  of 
the  state  legislature  requiring  the  State  Treasurer  to  employ 
a  fiscal  agent  or  broker  to  assist  in  making  sale  of  said  bond 
issue,  if  he  shall  find  that  it  cannot  be  sold  without  incur- 
ring such  expense,  we  think  some  degree  of  discretion  is 
given  to  said  Treasurer  as  to  the  exact  time  when  it  shall 
be  necessary,  if  at  all,  to  employ  the  services  of  such  fiscal 
agent  or  broker,  for  manifestly  it  would  be  unreasonable 
to  hold  that,  if  it  appeared  to  the  Treasurer  possible  to 
make  such  sale  without  incurring  this  expense,  he  would 
still  be  required  to  proceed  at  once  to  the  employment  of  a 
fiscal  agent  and  thus  incur  an  expense  that  could  reason- 
ably be  avoided.  Since  it  does  not  appear  from  the  petition 
that  said  Treasurer  will  not  proceed  as  directed  by  said 
Senate  Bill  No.  319,  after  he  shall  be  satisfied  that  a  sale 
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cannot  be  made  otherwise,  and  after  he  has  been  satisfied 
that  he  can  proceed  legally  under  said  Senate  Bill  No.  319, 
and  since  it  does  not  appear  from  said  petition  that  a  sale 
can  be  made  even  with  the  aid  of  a  fiscal  agent  or  broker, 
the  demurrer  should  be  and  is  hereby  sustained.  The  alter- 
native writ  should  be  quashed  and  the  peremptory  writ 
denied.    It  is  so  ordered.'     v 

Rice,  C.  J.,  and  Budge  and  McCarthy,  JJ.,  concur. 

LEE,  J.,  Dissenting. — I  cannot  concur  in  the  majority 
opinion.  It  is  admitted  that  the  bonded  indebtedness  of 
the  state,  which  the  legislature  was  authorized  to  create 
under  the  limitations  placed  upon  it  by  article  8,  section  1, 
of  the  constitution,  had  reached  the  maximum  amount  which 
it  could  create  without  submitting  the  proposal  for  addi- 
tional bonded  indebtedness  to  a  referendum  vote  of  the 
people,  when  the  15th  Session  of  the  legislature  enacted 
chap.  193,  L.  1919,  p.  578.  This  provision  of  the  constitu- 
tion authorizes  the  legislature  to  submit  a  proposal  for 
additional  bonded  indebtedness  for  two  purposes:  First,  **in 
case  of  war,  to  repel  an  invasion,  or  suppress  an  insurrec- 
tion," and,  secondly,  *'for  some  single  object  or  work  to  be 
distinctly  specified."  The  15th  Session  authorized  the  sub- 
mission of  a  proposal  to  issue  $2,000,000  of  twenty-year  five 
per  cent  road  bonds,  which  should  be  sold  for  not  less  than 
par,  to  a  referendum  vote,  and  this  proposal  was  submitted 
and  approved  at  the  November,  1920,  general  election.  It 
is  now  claimed  that  because  of  the  changed  financial  con- 
ditions, these  bonds  cannot,  at  this  time,  be  sold  at  par  and 
for  the  maximum  rate  of  interest  fixed  in  the  proposal. 
Accordingly,  the  16th  Session,  by  chap.  61,  L.  1921,  directed 
the  State  Treasurer  to  employ  a  fiscal  agent  or  broker 
to  procure  or  assist  in  procuring  a  bidder  for  these  bonds, 
who  will  buy  them  at  par  and  the  maximum  rate  of  interest, 
and  this  act  appropriates  $97,500  to  compensate  such  broker 
or  fiscal  agent  for  his  services  in  procuring  such  bidder. 
The  legislative  acts  of   both  the   15th  and  16th   Sessions 
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above  referred  to  should  be  considered  and  construed  in  con- 
nection with  said  article  8,  section  1,  of  the  constitution, 
because  they  are  legislative  enactments  to  carry  out  its^  pro- 
visions in  the  matter  of  authorizing  the  state  to  increase 
its  bonded  indebtedness.  It  is  evident  that  the  expenditure 
of  $97,500  directed  to  be  made  by  the  16th  Session  for  the 
purjiose  of  procuring  a  broker  or  fiscal  agent  who  will  secure 
a  purchaser  for  these  bonds  upon  the  terms  which  the  ref- 
erendum vote  authorizes,  results  in  doing  that  which  the 
original  proposal  authorized  by  the  15th  Session  did  not 
contemplate,  and  which  it  forbids,  that  is,  the  selling  of 
these  bonds  below  par  or  at  a  higher  rate  of  interest  than 
five  per  cent. 

It  will  not  be  questioned  that  the  legislature  has  absolute 
control  over  the  finances  of  the  state,  and  that  its  power 
over  the  creation  of  indebtedness  or  the  expenditure  of  state 
funds  is  plenary,  and  that  the  exercise  of  this  power  cannot 
be  controlled  or  reviewed  by  the  courts,  except  as  limited 
by  the  constitution.  But  the  legislature  is  bound  by  aU 
constitutional  limitations,  and  where  it  exceeds  such  limita- 
tions,  its  acts  are  subject  to  judicial  control.  {Nougues  v. 
Doriglass,  7  Cal.  65;  In  re  Appropriations  by  the  Oeneral 
Assembly,  13  Colo.  316,  22  Pac.  464.) 

''Neither  the  legislature,  nor  the  officers  and  agents  of 
the  state,  nor  all  combined,  can  create  a  debt  or  incur  an 
obligation  for  and  on  behalf  of  the  state,  except  as  to  the 
amount  and  in  the  manner  provided  for  in  the  constitution." 
{People  V,  Supervisors,  52  N.  Y.  556,  at  563;  People  v.  May, 
9  Colo.  80,  10  Pac.  641;  People  v.  Johnson,  6  Cal.  499; 
Williams  v.  Louisiana,  103  U.  S.  645,  26  L.  ed.  595,  see,  also, 
Rose's  U.  S.  Notes;  Cooley  on  Constitutional  Limitations, 
76,  77.) 

By  said  act  of  the  15th  Session  a  definite,,  certain  proposal 
was  submitted  to  the  voters,  which  was,  ''Shall  a  bond  issue 
of  $2,000,000  be  authorized  for  the  laying  out,  surveying 
and  constructing  of  state  highways!"  It  further  provides 
for  the  payment  of  the  bonds  authorized  to  be  issued  under 
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» 
said  act,  and  the  interest  which  should  accrue  thereon,  ac- 
cording to  its  strict  terms;  that  said  bonds  should  be  sold 
at  not  less  than  par,  and  upon  the  best  terms  offered,  and 
at  the  lowest  rate  of  interest  named  by  any  bidder;  that 
the  expense  of  printing  or  lithographing  and  securing  suit- 
able bonds,  with  interest  coupons  attached,  for  the  purpose 
of  carrying  out  the  provisions  of  said  act,  should  be  paid 
out  of  the  moneys  raised  from  the  sale  thereof  as  an  expense 
incident  to  the  laying  out,  surveying  and  constructing"  of 
said'  system  of  highways ;  and  that  the  act  should  be  pub- 
lished in  one  newspaper  in  each  county  throughout  the  state 
for  a  period  of  three  months  next  preceding  the  general 
•election. 

If  the  legislature,  after  having  provided  for  the  submis- 
sion of  a  definite  proposal  of  this  kind,  and  after  such  pro- 
posal has  been  submitted  and  approved  by  a  referendum 
vote,  may  at  a  subsequent  session  increase  the  amount  of 
the  indebtedness  by  a  direct  appropriation,  under  the  pre- 
tense of  making  an  appropriation  to  employ  a  fiscal  agent 
to  find  a  purchaser  for  said  bonds,  then  the  constitutional 
limitation  as  to  the  amount  of  such  indebtedness  and  the 
manner  of  creating  it  is  to  all  practical  intents  and  purposes 
ineffectual.  This  provision  of  the  constitution  does  not 
admit  of  any  substantial  change  in  the  proposal  to  create 
additional  indebtedness,  after  it  has  been  approved  and 
ratified  by  a  referendum  vote. 

There  is  nothing  in  the  act  making  the  appropriation 
which  forbids  the  purchaser  from  receiving  this  amount,  it 
not  directly,  then  it  may  be  paid  indirectly,  as  far  as  the 
terms  of  the  act  go  under  the  claim  of  paying  it  as  com- 
pensation to  a  fiscal  agent.  It  must  be  apparent  that  this 
is  only  an  indirect  method  of  disposing  of  these  bonds  below 
par  at  a  higher  rate  of  interest  than  that  fixed  by  the 
proposal  as  submitted  and  approved,  and  in  effect  nullifies 
the  limitation  placed  upon  the  power  of  the  legislature  by 
the  constitution.  For  this  reason  chap.  61,  L.  1921,  so 
far  as  it  attempts  to  authorize  an  additional  expenditure 
of  $98,000  for  the  sale  of  this  road  bond  issue,  should  be 
declared  unconstitutional. 
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(May  21,   1921.) 

DOCK  MARRS,  Respondent,  v.  OREGON  SHORT  LINE 
RAILROAD  COMPANY,  a  Corporation,  Appellant. 

[198  Pac.  468.] 

Constitutional  Law — Penalty  for  Failure  to  Pat  Wages  Due  on 
Demand. 

1.  Under  C.  S.,  see.  7380,  a  meehanic,  artisan,  miner,  laborer, 
servant  or  employee  cannot  recover  for  attorney  fees,  in  addition 
to  his  wages,  when  he  has  made  demand  in  writing  for  an  amount 
greater  than  is  found  to  be  due. 

2.  The  penalty  provided  for  in  C.  S.,  sec.  7381,  may  be  re- 
covered by  an  employee,  although  he  demands  a  greater  amount 
than  is  due  from  his  employer. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Lincoln  County.     Hon.  H.  F.  Ensign,  Judge. 

Action  to  recover  wages,  attorney  fees  and  statutory  pen- 
alty.   Judgment  for  plaintiff.    Modified. 

Geo.  H.  Smith,  H.  B.  Thompson  and  John  0.  Moran,  for 
Appellant. 

A  defendant  is  denied  due  process  of  law,  contrary  to  the 
provisions  of  the  14th  amendment  to  the  constitution  of  the 
United  States,  where  he  ia^  penalized  either  in  attorney's 
fees  or  additional  wages  under  color  of  chap.  170,  p.  565, 
Sess. .Laws  1911,  for  refusing  to  pay  an  excessive  demand. 
{St.  Louis  Iron  Mountain  etc.  By,  Co.  v.  Wynne,  224  U.  S. 
354,  32  Sup.  Ct.  493,  56  L.  ed.  799,  42  L.  R.  A.,  N.  S.,  102, 
see,  also,  Rose's  U.  S.  Notes;  Pacific  Mutual  Life  Ins.  Co. 
V.  Carter,  92  Ark.  378,  123  S.  W.  384,  124  S.  W.  764;  Pierce 
V.  Chicago  &  Northwestern  By.  Co.,  180  Iowa,  1385,  164. 
N.  W.  182.) 


2.    Right   of   servant,    on    wrongful    dismissal,    to    recover    subse- 
quently accruing  wages,  see  notes  in  13  Ann,  Cu.  112;  Ann.  Caa 
1912B,   365;    Ann.   Gas.    1916A,   472. 
Idaho,  Vol.  88—60 
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e.  0.  Stockslager,  for  Respondent,  cites  no  authorities. 

BICE,  C.  J.— Respondent  recovered  judgment  against  ap- 
pellant for  the  sum  of  $107.53  and  $50  attorney  fees  in  an 
action  instituted  to  recover  for  wages  as  an  employee.  On 
January  17,  1918,  respondent  made  written  demand  for 
$33.90.  Appellant  admitted  in  its  answer  that  there  was 
due  respondent  $24.01.  By  stipulation  it  was  agreed  that 
the  actual  amount  due  was  $23.91.  It  seems  to  be  conceded 
that  at  the  time  the  written  demand  wis  made,  the  payment 
for  wages  was  due.  *The  remainder  of  the  judgment  was 
given  for  time  after  respondent  ceased  to  work  for  appellant 
until  suit  was  brought,  during  which  he  was  without  em- 
ployment. Respondent  was  not  discharged  by  appellant, 
but  quit  work  of  his  own  accord. 

Respondent  seeks  to  uphold  the  judgment  by  virtue  of 
C.  S.,  sees.  7380  and  7381.     Section  7380  is  as  follows: 

**  Whenever  a  mechanic,  artisan,  miner,  laborer,  servant 
or  employee  shall  have  cause  to  bring  suit  for  wages  earned 
and  due  according  to  the  terms  of  his  employment,  and  shall 
establish,  by  decision  of  the  court  or  verdict  of  the  jury. 
that  the  amount  for  which  he  has  brought  suit  is  justly  due, 
and  that  a  demand  has  been  made,  in  writing,  at  least  five 
days  before  suit  was  brought,  for  a  sum  not  to  exceed  the 
amount  so  found  due,  it  shall  be  the  duty  of  the  court 
before  which  the  case  shall  be  tried  to  allow  to  the  plaintiff 
a  reasonable  attorney's  fee,  in  addition  to  the  amount  found 
due  for  wages,  to  be  taxed  as  costs  of  suit." 

Under  this  section  the  judgment  for  attorney  fees  cannot 
be  sustained.  In  this  case  it  cannot  be  determined  from 
the  judgment  itself  what  portion  of  it  the  court  found  was 
due  for  wages,  but  in  view  of  the  record  the  greatest  amount 
of  the  judgment  which  could  represent  wages  due  is  the 
amount  admitted  by  the  answer,  namely,  $24.01.  The  writ- 
ten demand  was  for  an  amount  exceeding  any  amount  which 
could  be  found  due  for  wages,  and  therefore  under  the 
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tenns  of  the  statute  respondent  was  not  entitled  to  judgment 
for  attorney  fees. 

C.  S.,  sec.  7381,  is  as  follows:  *' Whenever  any  employer  of 
labor  shall  hereafter  discharge  or  lay  oflf  his  or  its  employees 
without  first  paying  them  the  amount  of  any  wages  or  sal- 
ary then  due  them,  in  cash,  lawful  money  of  the  United 
States,  or  its  equivalent,  or  shall  fail  or  refuse  on  demand 
to  pay  them  in  like  money,  or  its  equivalent,  the  amount 
of  any  wages  or  salary  at  the  time  the  same  becomes  due 
and  owing  to  them  under  their  contract  of  employment, 
whether  employed  by  the  hour,  day,  week  or  month,  each 
of  his  or  its  employees  may  charge  and  collect  wages  in  the 
sum  agreed  upon  in  the  contract  of  employment  for  each 
day  his  employer  is  in  default  until  he  is  paid  in  full, 
without  rendering  any  service  therefor:  Provided,  however, 
he  shall  cease  to  draw  such  wages  or  salary  30  days  after 
such  default." 

The  constitutionality  of  this  statute  when  reasonably  con- 
strued was  upheld  in  Olson  v.  Idora  Hill  Mining  Co,,  28  Ida. 
504,  155  Pac.  291. 

Eespondent  does  not  bring  himself  within  the  first  alterna- 
tive of  the  section,  because  he  was  not  discharged  or  laid 
oflf  by  appellant. 

The  question  presented  under  the  second  alternative  is 
whether  respondent  may  recover  wages  without  rendering 
service  therefor,  when  his  demand  is  for  an  excessive  amount, 
although  the  wages  earned  while  in  the  employ  of  appellant 
was  due  when  demand  was  made.  This  section  of  the  stat- 
ute, unlike  the  preceding  one,  does  not  in  terms  preclude 
recovery  of  the  penalty  in  case  excessive  demand  is  made. 
It  does  not  require  that  the  demand  be  made  in  writing, 
nor  that  any  amount  should  be  named  by  the  claimant. 

In  support  of  the  contention  that  a  demand  for  an  ex- 
cessive amount  prevents  a  recovery  of  the  penalty  provided 
for  in  this  section,  and  that  otherwise  the  section  must  be 
held  unconstitutional,  appellant  cites  St,  Louis  Iron  Moun- 
tain etQ.  B.  Co.  V.  Wynne,  224  U.  &.  354,  32  Sup.  'Ct  493, 
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56  L.  ed.  799,  42  L.  R.  A.,  N.  S.,  102,  see,  also,  Rose's  U.  S. 
Notes;  Pacific  Mutual  Life  Ins.  Co,  v.  Carter,  92  Ark.  378, 
123  S.  W.  384,  124  S.  W.  764;  Pierce  v,  Chicago  &  N.  W. 
«.  Co.,  180  Iowa,  1385,  164   N.  W.  182. 

In  those  eases  the  claims  were  for  unliquidated  damages 
for  the  destruction  of  property.  In  the  case  of  Chicago 
M.  it  St.  P.  K.  Co.  V.  Polt,  232  U.  S.  165,  34  Sup.  Ct.  301, 
58  L.  ed.  55 i,  see,  also,  Rose's  U.  S.  Notes,  the  plaintiff 
demanded  $838.20.  The  railroad  company  offered  $500,  and 
plaintiff  got  a  verdict  for  $780.  '  The  statute  of  South 
Dakota  required  the  railroad  company,  within  sixty  da^-s 
after  notice,  to  offer  in  writing  to  pay  a  fixed  sum,  being 
the  full  amount  of  damages  sustained,  and  if  the  owner 
refused  to  accept  the  offer,  then  in  any  action  thereafter 
brought  for  such  damages  if  such  owner  recovered  less  than 
the  amount  offered  he  coiUd  recover  only  his  damages; 
othei*wise,  the  railroad  company  should  be  liable  for  double 
the  amount  of  damages  actually  sustained.  The  court, 
through  Mr.  Justice  Holmes,  said: 

'*No  doubt  states  have  a  large  latitude  in  the  policy  that 
they  will  pursue  and  enforce,  but  the  rudiments  of  fair  play 
required  by  the  14th  amendment  are  wanting  when  a  de 
fendant  is  required  to  guess  rightly  what  a  jury  will  find, 
or  pay  double  if  that  body  sees  fit  to  add  one  cent  to  the 
amount  that  was  tendered,  although  the  tender  was  obviously 
futile  because  of  an  excessive  demand." 

In  such  cases,  however,  if  the  claimant  is  able  to  forecast 
the  action  of  the  jury  and  does  not  demand  an  amount 
greater  than  that  body  finds  his  actual  damage  to  have  been, 
he  is  entitled  to  recover  the  penalty.  {Kansas  City  So,  R. 
Co.  V.  Anderson,  233  U.  S.  325,  34  Sup.  Ct.  599,  58  L.  ed. 
983,  see,  also,  Rose's  U.  S.  Notes.) 

These  considerations  do  not  appear  to  be  applicable  in  a 
case  where  the  amount  due  is  fixed  by  contract  and  may  be 
determined  by  simple  computation.  The  means  of  deter- 
mining the  amount  due  is  within  the  control  of  the  employer. 
He  has  the  data  at  hand  to  enable  him  to  determine  in 
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each  case  the  proper  amount  to  be  paid.  He  may  relieve 
himself  from  liability  for  the  penalty  by  tendering  the 
proper  amount.  (26  R.  C.  L.,  p.  648,  sec.  30;  p.  652,  sec. 
34;  Mobile  &  Ohio  B.  Co,  v.  Brandon,  98  Miss.  461,  53  So. 
957,  42  L.  R.  A.,  N.  S.,  106. 

That  the  employer  has  the  means  of  knowing  the  amount 
due  is  a  proper  matter  to  take  into  consideration  finds  sup- 
port in  the  case  of  Seaboard  Air  Line  B.  Co,  v.  SeegerSf^ 
207  U.  S.  73,  28  Sup.  Ct.,28,  52  L.  ed.  110,  see,  also,  Rose's 
U.  S.  Notes. 

In  the  case  of  Ovlf  C.  &  8.  F.  B.  Co.  v.  Ellis,  165  U.  S. 
150,  17  Sup.  Ct.  255,  41  L.  ed.  666,  see,  also,  Rose's  U.  S. 
Notes,  the  court  held  a  law  which  permitted  recovery  of 
attorney  fees  in  certain  actions  against  railroad  corpora- 
tions was  invalid,'  on  the  ground  that  it  denied  to  railroad 
corporatioi^  equal  protection  of  the  laws  under  the  four- 
teenth amendment  to  the  federal  constitution.  In  the  course 
of  the  opinion,  however,  there  is  the  following  paragraph: 

**But  a  mere  statute  to  compel  the  payment  of  indebted- 
ness does  not  come  within  the  scope  of  police  regulations. 
The  hazardous  business  of  railroading  carries  with  it  no 
special  necessity  for  the  prompt  payment  of  debts.  That 
it  is  a  duty  resting  upon  all  debtors,  and  while  in  certain 
cases  there  may  be  a  peculiar  obligation  which  may  be 
enforced  by  penalties,  yet  nothing  of  that  kind  springs  from 
the  mere  work  of  railroad  transportation.  Statutes  have 
been  sustained  giving  special  protection  to  the  claims  of 
laborers  and  mechanics,  but  no  such  idea  underlies  this  legis- 
lation. It  does  not  aim  to  protect  the  laborer  or  the  me- 
chanic alone,  for  its  benefits  are  conferred  upon  every  in- 
dividual in  the  state,  rich  or  poor,  high  or  low,  who  has  a 
claim  of  the  character  described.  It  is  not  a  statute  for  the 
protection  of  particular  classes  of  individuals  supposed  to 
need  protection,  but  for  the  punishment  of  certain  corpora- 
tions on  account  of  their  delinquency." 

The  statute  we  are  considering  is  designed  for  the  pro- 
tection of  laborers  and  mechanics  and  to  prevent  the  neces- 
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sity  of  their  being  delayed  in  the  collection  of  wages  doe 
upon  ceasing  their  employment  and  the  consequent  loss  of 
time  while  awaiting  settlement  for  services  rendered.  It 
provides  that  upon  failure  of  an  employer  on  demand  to 
pay  any  wages  or  salary  due  to  his  employee  under  a  con- 
tract of  employment,  he  shall  be  liable  as  therein  provided. 
The  liability  arises  not  from  a  failure  to  pay  the  amount 
demanded,  but  from  failure  to  pay  any  wages  or  salary  due 
upon  demand.  (Hindnum  v.  Oregon  Short  Line  R.  Co.,  32 
Ida.  133,  140,  178  Pac.  837,  839.) 

We  think  the  statute  is  within  the  police  power  of  the 
state  and  is  constitutional,  even  though  the  claimant  demand 
a  greater  amount  than  is  due,  unless  the  circumstances  are 
such  as  to  excuse  a  tender  of  the  correct  amount.  In  the 
case  at  bar,  the  record  does  not  indicate  that  an  offer  to  pay 
the  amount  actually  due  would  have  been  refused. 

The  cause  will  be  remanded  with  instructions  to  modify 
the  judgment  so  as  to  eliminate  the  item  for  attorney  fees, 
and  as  so  modified  will  be  affirmed.    No  costs  awarded. 

Budge  and  Dunn,  JJ.,  concur. 

LEE,  J.,  Dissenting  in  Part. — I  concur  with  that  part  of 
the  majority  opinion  which  holds  that  before  an  attorney's 
fee  can  be  recovered  under  C.  S.,  sec.  7380,  it  is  necessary 
for  the  claimant  to  make  demand  in  writing,  five  days  before 
suit  is  brought,  for  a  sum  not  in  excess  of  the  amount  found 
due.  Unless  the  plain  terms  of  the  statute  are  to  be  dis- 
regarded, I  think  no  other  conclusion  can  be  reached. 

.1  do  not  concur  in  that  part  of  the  opinion  which  holds 
that  a  party  may  recover  the  penalty  provided  by  C.  S., 
sec.  7380,  before  he  has  made  demand  for  the  amount  due 
him,  or  where  he  has  made  demand  for  an  amount  in  excess 
of  what  he  claims.  The  purpose  of  this  statute  in  allowing 
laborers  to  charge  and  collect  thirty  days'  wages,  at  the 
rate  agreed  upon,  without  rendering  any  service  therefor, 
if  the  employer  fails  or  refuses  **upon  demand  to  pay  them 
in  like  money  or  its  equivalent,  the  amount  of  any  wages 
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or  salary  at  the  time  the  same  becomes  due  and  owing  to 
them  under  their  contract  of  employment,"  is  to  penalize 
the  employer  of  labor  for  any  expense,  trouble  or  annoy- 
ance such  employer  may  cartuse  such  laborers  in  failing  and 
refusing  to  pay  such  wages  **on  demand"  when  the  wages 
have  been  earned.  Obviously,  this  statute  means  that  the 
employee,  before  being  permitted  to  recover  pay  for  thirty 
days'  labor,  in  addition  to  that  which  he  has  actually  ren- 
dered, must  make  demand  for  the  value  of  the  labor  he  has 
performed. 

Respondent,  in  the  agreed  statement  of  facts,  admits  that 
he  demanded  a  sum  in  excess  of  what  was  due  him.  The 
words  **fail  or  refuse  on  demand"  have  no  other  meaning 
than  that  a  demand  shall  first  be  made,  and  a  demand  for 
a  sum  in  excess  of  what  the  employee  claims  to  be  due 
him  ifi  not  a  demand  within  the  meaning  of  the  statute. 
Therefore  there  was  no  failure  or  refusal  to  pay  **on  de- 
mand" in  this  case,  because  no  demand  was  made. 

Statutes  providing  penalties  similar  to  this,  in  the  case  of 
railroads,  for  their  failure  to  pay  for  property  injured  or 
destroyed  by  trains,  have  frequently  been  passed  upon,  and 
it  has  quite  generally  been  held  that  where  a  person  has 
made  demand  for  a  sum  in  excess  of  what  is  subsequently 
found  to  be  the  value  of  the  property  injured  or  destroyed, 
the  owner  cannot  recovei^  the  penalty.  In  8t,  Louis  7.  Af.  cfe 
8,  R.  B.  Co,  V.  Wynne,  224  U.  S.  354,  32  Sup.  Ct.  493,  56 
L.  ed.  799,  42 -L.  R.  A.,  N.  S.,  102,  see,  also,  Rose's  U.  S. 
Notes,  the  owner  demanded  $500  damages,  which  the  com- 
pany refused  to  pay.  He  did  not  in  his  suit  thereafter 
either  claim  or  establish  that  he  was  entitled  to  this  amount, 
and  the  jury  fixed  his  damages  at  $400.  The  United  States 
supreme  court,  in  reversing  the  state  court,  said  that  the 
conclusion  was  unavoidable  that  the  statute,  as  so  construed 
and  applied,  was  an  arbitrary  exercise  of  the  powers  of  gov- 
ernment, and  violative  of  the  fundamental  rights  embraced 
within  the  conception  of  due  process  of  law;  that  instead 
of  providing  a  reasonable  incentive  for  prompt  settlement, 
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without  suit,  of  just  demands,  it  attached  onerous  penalties 
to  the  nonpayment  of  extravagant  demands,  thereby  making 
submission  to  them  the  preferable  alternative,  and  that  plainly 
this  could  not  be  done  consistently  with  due  process  of 
law.  It  then  approves  the  principle  announced  by  an  earlier 
decision  from  the  court  whose  decision  it  was  overruling, 
Pacific  Mutual  Life  Insurance  Co.  v.  Carter,  92  Ark.  378, 123 
S.  W.  384,  124  S.  W.  764,  wherein  the  Arkansas  court  held 
that  the  state  statute  providing  that  if  a  loss  under  a  policy 
of  insurance  was  not  paid  within  the  time  specified,  ''after 
demand  made  therefor,*'  the  company  should  be  liable  in 
addition  to  the  amount  of  the  loss  to  twelve  per  cent 
damages  and  a  reasonable  attorney's  fee.  The  insured 
demanded  a  sum  in  excess  of  what  he  subsequently  recov- 
ered, and  the  court  reversed  the  judgment  and  held  that  the 
statute  contemplated  that  there  should  be  a  demand,  say- 
ing, **A  recovery  for  a  penalty  and  attorney's  fees  cannot  be 
had  when  complainant  makes  demand  for  more  than  he  is 
entitled  to  recover.  It^  could  never  have  been  the  purpose 
of  the  legislature  to  make  the  insurance  companies  pay  a 
penalty  and  attorney's  fee  for  contesting  a  claim  that  they 
did  not  owe;  such  an  act  would  be  unconstitutional." 

In  Pierce  v.  Chicago  cfe  N,  W.  R.  R.  Co.,  180  Iowa,  1385, 
164  N.  W,  182,  the  court  construed  a  statute  making  a  rail- 
way company  liable  to  the  owner  of  any  stock  killed  or 
injured,  under  conditions  specified,  and  which  further  pro- 
vided that  if  the  company  failed  or  neglected  to  pay  such 
damages  within  thirty  days  after  a  notice  in  writing  that  a 
loss  or  injury  had  occun*ed,  the  owner  would  be  entitled  to 
recover  double  the  amount  of  damages  actually  sustained 
by  him.  He  demanded  $200  as  the  value  of  the  animal 
killed.  The  company  refused  to  pay,  and  subsequently  a 
jury  found  its  value  to  be  $190,  and  judgment  was  entered 
for  $380,  whereupon  the  company  moved  that  judgment  be 
entered  for  only  the  value  as  fixed  by  the  jury.  The  appel- 
late court  said  that  the  motion  should  have  been  sustained, 
and  that  to  hold  otherwise  would  in  efifect  result  in  penal- 
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izing  defendant  for  not  yielding  to  an  unjust  demand.  The 
statute  did  not  in  specific  terms  require  the  owner  to  de- 
mand the  correct  amount,  but  the  court  held  that  the  owner 
having  demanded  an  amount  in  excess  of  the  value  as  found 
by  the  jury,  the  company,  in  refusing  to  pay  such  excessive^ 
claim,  was  guilty  of  no  wrong,  but  was  to  be  commended 
for  not  paying  it,  and  thereby  encouraging  eflPorts  at  extor- 
tion, and  cited  the  following  authorities,  which  sustain  this 
doctrine:  Chicago,  M.  dk  St  P.  R.  R.  Co.  v.  Polk,  232  U.  S. 
165,  34  Sup.  Ct.  301,  58  L.  ed.  554;  Kansas  City  8,  R.  Co. 
V.  Anderson,  233  U.  S.  325,  34  Sup.  Ct.  599,  58  L.  ed.  983 ; 
Missouri  K.  (&  T,  R,  R.  Co.  v.  Cade,  233  U.  S.  642,  34  Sup. 
Ct.  678,  58  L.  ed.  1135,  see,  also,  Rose's  U.  S.  Notes. 

The  majority  opinion  avoids  the  force  of  the  rule  an- 
nounced in  the  foregoing  cases,  and  endeavors  to  differentiate 
between  the  rule  applicable  to  statutes  where  a  penalty  is 
prescribed  for  a  failure  to  pay  unliquidated  damages  and 
the  one  under  consideration,  by  saying  **  these  conditions  do 
not  appear  to  be  applicable  in  a  case  where  the  amount  due 
is  fixed  by  contract,  and  may  be  determined  by  simple  com- 
putation," and  holds  that  under  this  statute  a  demand  on 
the  part  of  the  laborer  for  the  amount  he  claims  to  be  due 
is  unnecessary  as  a  condition  precedent  to  recovering  the 
penalty,  and  that  it  is  the  duty  of  the  employer  to  tender 
the  amount  due  in  order  to  escape  the  penalty.  This  dis- 
tinction requires  a  refinement  of  reasoning  that  is  neither 
sound  nor  logical.  Where  the  amount  of  the  claim  is  made 
definite  and  certain  by  the  terms  of  the  contract,  a  demand 
for  the  amount  due  can  with  more  reason  be  required,  than 
where  it  is  for  unliquidated  damages. 

Many  classes  of  labor,  such  as  caring  for  stock  on  the 
range,  operating  farms  and  the  like,  are  not  performed 
under  the  direct  supervision  of  the  employer,  and  frequently 
he  does  not  know  the  exact  amount  he  owes  for  such  labor. 
The  employee  who  performs  this  labor  does  know,  but  if 
he  is  not  required  to  make  a  demand  for  the  amount  actu- 
ally due,   before  subjecting  his  employer  to  this  penalty, 


Digitized  by 


Google 


794  Knudsen  v.  Lythman.  [33  Idaho, 

Points  Decided. 

the  construction  given  to  this  statute  permits  and  encourages 
him  to  make  an  extortionate  demand,  for  if  it  be  refused, 
he  may  still  recover  the  penalty  and  the  full  amount  found 
due. 

This  statute,  when  properly  construed  and  applied,  tends 
to  promote  fair  dealing  between  the  employer  and  the  em- 
ployee, and  to  compensate  such  employee  for  any  loss  occa- 
sioned by  his  employer  negligently  or  wrongfully  refusing 
to  pay  him  ''upon  demand  *.  .  .  .  the  amount  of  any  wages 
or  salary  at  the  time  the  same  becomes  due  and  owing." 
But  it  was  not  intended  to  penalize  the  employer  for  thirty 
days'  wages  for  which  no  services  are  rendered,  unless  he 
fails  or  refuses  "upon  demand";  and  ** demand,"  as  used 
in  this  statute,  means  a  demand  for  an  amount  not  in  excess 
pf  what  the  claimant  is  entitled  to  receive. 

The  case  should  be  reversed  and  remanded,  with  instruc- 
tions to  also  strike  from  the  judgment  the  penalty  allowed, 
because  of  the  fa'ilure  of  the  respondent  to  make  the  demand 
required  by  the  statute. 

McCarthy,  J.,  concurs. 


(December  11,  1920.) 

EMMA  E.  KNUDSEN,  as  Executrix  of  the  Last  Will  and 
Testament  of  H.  KNUDSEN,  Deceased,  Appellant, 
V.  EDITH  F.  LYTHMAN,  Formerly  EDITH  F. 
COOLIN,  Respondent. 

Statutes — Repeal  by  Implication — ^Mortgage — Acknowledgment  by 
Wipe — Separate  Property — Community  Property — Notary  In- 
terested Party — ^Void  Acknowledgment — Lex  Loci. 

1.     The  provisions   of   C.   S.,  sec.   4657    (formerly   Sess.  Laws 
1903,  sec.   2,  p.'  346),  authorizing  the  wife  to  cinvey  her  real 

Bepobtsr's  Note. — In  this  case  a  rehearing  was  granted,  but 
before  such'  rehearing  was  had  the  subject  of  controversy  was  set- 
tled by  the  litigants  and  by  consent  of  counsel  the  appeal  was 
dismissed. 
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and  personal  property  end  to  enter  into  any  contract  with 
reference  to  it,  in  the  same  manner  and  to  the  same  extent 
and  with  like  effect  as  a  married  man  may  in  relation  to  his 
real  and  personal  property,  operated  to  repeal  by  implication 
Bey.  Statutes,  sec.  2922^  prescribing  the  manner  by  which  the 
separate  real  property  of  a  married  woman  could  be  conveyed. 

2.  Under  the  provisions  of  Sesa.  Laws  1903,  sec.  2,  p.  346, 
now  C.  S.,  sec.  4657,  the  mortgage  of  a  married  woman's  sepa- 
rate property,  signed  by  her  but  not  acknowledged,  is  binding 
upon  such  separate  property,  as  between  the  parties  to  such 
mortgage  and  their  assignees,  and  the  fact  that  the  instrument 
is  not  acknowledged  or  that  the  acknowledgment  is  void  does 
not  affect  the  validity  of  its  execution  under  said  section. 

3.  Under  a  statute  providing  that  community  property  occu- 
pied as  a  residence  cannot  be  conveyed  or  encumbered  unless 
the  signature  of  the  wife  in  execution  of  the  instrument  be 
acknowledged  in  a  prescribed  manner,  an  acknowledgment  by 
the  wife,  as  provided  by  law,  is  essential  to  the  validity  of 
a  mortgage  of  such  property.  ^ 

4.  The  taking  of  an  acknowledgment  is  a  gtuut-judicial  act, 
and  an  officer  who  is  himself  a  party  to  an  instrument  is  dis- 
qualified to  take  the  acknowledgment,  and  an  acknowledgment 
80    taken   is    void. 

5.  Bvery  instrument  affecting  the  title  to  real  property  is 
subject,  with  regard  to  its  validity,  exclusively  to  the  laws  of 
the  state  or  government  within  the  jurisdiction  of  which  the 
real  property   is  situated. 

APPEAL  from  the  District  Court  of  the  Eighth  Judi- 
cial  District,  for  Bonner  County.  Hon.  John  M.  Flynn, 
Judge. 

Action  to  foreclose  a  mortgage.  Judgment  decreeing 
foreclosure  as  to  part  of  the  property.  Modified  and 
affirmed. 

Cyrus  Happy  and  Q.  H.  Martin,  for  Appellant. 

Ministerial  duties  may  be  performed  by  a  notary  public 
even  though  he  be  interested  in  the  subject  matter  of  the 
instrument  to  which  he  attaches  his  certificate.  {Nixon  v. 
Post,  13  Wash.  181,  43  Pac.  23;  Eeene  etc.  Sav.  Bank  v. 
Lawrence,  32  Wash.  572,  73  Pac.  680;  Spokane  etc.  Lumber 
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Co.  V.  Loy,  21  Wash.  601,  58  Pac.  672,  60  Pac.  1119; 
McLean  v.  Roller,  33  Wash.  166,  73  Pac.  1123.) 

A  married  woman  may  be  estopped  by  her  conduct  from 
disputing  the  validity  of  instruments  where  she  has  ac- 
cepted and  received  the  benefit  thereof,  even  though  they 
are  not  acknowledged  or  executed  in  accordance  with  the 
statutes.  {Orice  v,  Woodworth,  10  Ida.  459,  109  Am,  St. 
214,  80  Pac.  912,  69  L.  R.  A.  584;  10  R.  C.  L.  750.) 

A  married  woman  who  deals  or  assumes  to  deal  in  respect 
of  a  matter  concerning  which  her  common-law  disability 
has  been  removed  is  bound  by  an  estoppel  the  same  as  any 
other  person.  (10  R.  C.  L.  738;  Dobbin  v.  Cordiner,  41 
Minn.  165,  16  Am.  St.  683,  42  N.  W.  870,  4  L.  R.  A.  333; 
OMraith  v.  Lundsford,  87  Tenn.  89,  9  S.  W.  365,  1  L.  R.  A. 
522;  H.  W,  Wright  Lumber  Co.  v.  McCord,  145  Wis.  93, 
Ann.  Cas.  1912B,  92,  128  N.  W.  873,  34  L.  R.  A.,  N.  S., 
762;  Boise  Butcher  Co.  v.  Anixdale,  26  Ida.  483,  144  Pac 
337.) 

P.  A.  McCall  and  Potts  &  Wernette,  for  Respondent. 

Where  community  property  used  as  a  residence  is  to  be 
conveyed  or  encumbered,  the  acknowledgment  by  the  wife 
is  a  necessary  part  of  the  instrument  conveying  or  encum- 
bering the  same,  and  unless  validly  acknowledged,  the 
instrument  is  void  as  to  the  wife.  (Wilson  v.  Wilson,  6 
Ida.  597,  57  Pac.  708;  1  Cyc.  51«,  514,  527,  523^533;  Have- 
meyer  v.  Dahn,  48  Neb.  536,  58  Am.  St.  706,  67  N.  W.  489, 
33  L.  R.  A.  332;  Horbach  v.  Tyrrell,  48  Neb.  514,  67  N.  W. 
485,  489,  37  L.  R.  A.  434;  West  v.  Krebaum,  88  111.  263; 
American  Savings  &  Loan  Assn.  v.  Burghardt,  19  Mont. 
323,  61  Am.  St.  507,  48  Pac.  391;  Montana  Nat.  Bank  v. 
Schmidt,  6  Mont.  609,  610,  13  Pac.  382;  Silcock  v.  Baker, 
25  Tex.  Civ.  508,  61  S.  W.  939;  First  Nat.  Bank  etc.  v. 
Citizens'  State  Bank,  11  Wyo.  32,  100  Am.  St.  925,  70  Pac. 
726;  Hayes  v.  Southern  Hame  Building  etc.  Assn.,  124  Ala. 
663,  82  Am.  St.  216,  26  So.  527.) 

Every  contract  in  the  nature  of  a  deed,  mortgage  or 
encumbrance  affecting  real  property  is  subject  exclusively 
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to  the  laws  of  the  state  or  goyemment  within  whose  juris- 
diction the  real  property  is  situated.  {Hannah  v.  Yenisei, 
19  Ida.  796,  116  Pac.  115.) 

An  acknowledgment  of  a  mortgage  cannot  be  taken  by 
the  mortgagee  thereof,  and  if  so  taken,  is  void.     (1   Cyc. 
553,  554;  Lee  v.  Murphy,  119  Cal.  364,  51  Pac.  549,  955 
First  Nat.  Bank,  etc,  v.  Citizens'  State  Bank,  11  Wyo.  32 
100  Am.  St.  925,  70  Pac.  726;   West  v.  Krebaum,  88  III 
263;  Leftwich  v.   Richmond,  100  Va.   164,  40  S.   E.   651 
IIvJ>ble  V,  Wright,  23  Ind.  322;  Wilson  v,  Traer,  20  lowa^ 
231;  Oroesbeck  v.  Seeley,  13  Mich.  329;  Brown  v.  Moore 
38  Tex.  645;  Bowden  v.  Parrish,  86  Va.  67,  19  Am.  St.  873, 
9  S.  E.  616;  Beaman  v.  Whitney,  20  Me.  413;  Holden  v, 
Brimage,  72  Miss.  228,  18  So.  383;  Bail  v.  Moore,  51  Mo, 
589;  Stevens  v.  Hampton,  46  Mo.  404;  Tavenner  v,  Barrett 
21  W.  Va.  656;  Morgan  v.  Glendy,  92  Va.  86,  22  S.  E.  854 
Rothschild  v.  Daugher,  85  Tex.   332,   34  Am.   St.   811,   20 
S.  W.  142,  16  L.  R.  A.  719 ;  Black  v.  Gregg,  58  Mo.  565 
Barrett  v.  Tracewell,  21  W.  Va.  656.) 

BUDGE,  J. — This  is  an  action  to  foreclose  a  mortgage 
on  certain  lands  in  Bonner  county.  The  mortgage  was  exe- 
cuted April  9,  1907,  by  David  Coolin,  now  deceased,  and 
Edith  F.  Coolin,  then  his  wife.  One  P.  C.  Shine,  the  mort- 
gagee designated  in  the  mortgage,  took  the  purported  ac- 
knowledgments of  the  mortgagors.  Shine  assigned  the 
mortgage  to  one  William  Vane,  April  14,  1909,  and  Vane 
in  turn  assigned  the  mortgage  to  H.  Knudsen.  Knudsen 
instituted  the  foreclosure  proceeding  and  later  died,  and 
Emma  E.  Knudsen,  his  executrix,  was  substituted  as  plain- 
tiff. After  the  cause  was  at  issue,  it  was  tried  by  the  court. 
Findings  of  fact  and  conclusions  of  law  were  filed,  and 
judgment  entered  decreeing  foreclosure  against  an  undi- 
vided one-seventh  interest  in  the  property,  which  was  found 
by  the  court  to  have  been  the  separate  property  of  David 
Coolin,  deceased,  having  descended  to  him  as  his  share  of 
his  deceased  mother's  estate.    The  decree  denied  foreclosure 
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as  to  an  andivided  five-sevenths  of  the  property,  upon  the 
ground  that  it  was  eommonitj  property  which  was  oceapied 
by  the  mortgagors  as  a  residence  at  the  time  the  mortgage 
was  given,  and  that  the  mortgage  as  to  the  community  in- 
terest was  void  because  not  lawfully  acknowledged,  and 
denied  foreclosure  as  to  the  remaining  undivided  one- 
seventh  of  the  property  upon  the  ground  that  it  was  the 
separate  property  of  Edith  F.  Coolin,  and  that  the  mort- 
gage as  to  it  was  void  for  the  same  reason. 

This  appeal  is  from  that  portion  of  the  judgment  only 
which  denied  the  validity  of  the  mortgage  as  to  the  un- 
divided six-sevenths  interest  in  the  property.  The  finding 
of  the  court  as  to  this  undivided  six-sevenths  interest  in  the 
property  is  supported  by  the  evidence. 

As  to  the  one-seventh  interest  which  the  court  found  to 
be  the  separate  property  of  Edith  P.  Coolin,  the  only  point 
sought  to  be  made  by  appellant  is  that  the  evidence  shows 
that  it  was  the  separate  property  of  David  Coolin,  but  this 
finding  that  it  was  the  separate  property  of  the  wife  is 
supported  by  the  evidence.  However,  as  appellant  is  con- 
tending that  this  one-seventh  interest  in  the  property  is 
subject  to  the  mortgage,  it  becomes  necessary  to  determine 
whether  the  separate  property  of  a  married  woman,  under 
the  statutes  in  existence  at  the  time  this  mortgage  was  given 
can  be  bound  by  a  mortgage  signed  but  not  acknowledged 
by  her.  At  the  time  this  mortgage  was  given  the  law  in 
force  is  found  in  sec.  2  of  an  ant  passed  by  the  legisla- 
ture in  1903,  Sess.  Laws  ^903,  page  346,  and  is  now  C.  S., 
sec.  4667.    This  section  provides: 

'*Sec.  4657.  During  the  continuance  of  the  marriage  the 
wife  has  the  management,  control  and  absolute  power  of 
disposition  of  her  separate  property,  and  may  bargain,  sell 
and  convey  her  real  and  personal  property,  and  may  enter 
into  any  contract  with  reference  to  the  same,  in  the  same 
manner,  and  to  the  same  extent,  and  with  like  effect,  as  a 
married  man  may  in  relation  to  his  real  and  personal  prop- 
erty: Provided,  That  the  husband  shall  be  bound  by  such 
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contracts  to  no  greater  extent  or  effect  than  his  wife  under 
similar  circumstances  would  be  bound  by  his  contracts." 

Eespondent's  contention  is  that  Rev.  Statutes,  sec.  2922, 
which  was  not  expressly  repealed  until  1913,  and  which 
provided  that:  *'Sec.  2922.  No  estate  in  the  real  property 
of  a  married  woman  passes  by  any  grant  or  conveyance 
purporting  to  be  executed  or  acknowledged  by  her,  unless 
the  grant  or  instrument  is  acknowledged  by  her  in  the 
manner  prescribed  in  Chapter  3  of  this  Title,  and  her  hus- 
band, if  a  resident  of  the  State,  joins  with  her  in  the  exe- 
cution of  such  grant  or  conveyance,"  required  this  mortgage 
to  be  acknowledged  by  the  wife  in  order  to  give  it  any 
validity,  but  we  are  of  the  opinion  that  the  provisions  of 
the  section  of  the  1913  law  above  quoted  (now  C.  S., 
sec.  4657),  authorizing  the  wife  to  bargain,  sell  and  convey 
her  real  and  personal  property,  and  to  enter  into  any  con- 
tract with  reference  to  it,  in  the  same  manner  and  to  tho 
same  extent  and  with  like  effect  as  a  married  man  may  in 
relation  to  his  real  and  personal  property,  operated  to 
repeal  by  implication  Rev.  Statutes,  sec- 2922,  and  that  the 
mortgage  of  the  wife's  separate  property,  signed  by  her, 
though  not  acknowledged,  was  as  binding  upon  her  separate 
property  as  the  mortgage  upon  the  separate  property  of  the 
husband,  signed  but  not  acknowledged  by  him.  Under  this 
section  the  acknowledgment  of  the  wife  is  no  part  of  the 
execution  of  the  instrument,  which  though  not  acknowl- 
edged is  binding  between  the  parties  thereto  and  their 
assignees. 

As  to  the  undivided  five-sevenths  interest  which  the  court 
found  to  be  the  community  property  of  David  and  Edith  F. 
Coolin,  the  validity  of  the  mortgage  depends  upon  the  force 
and  effect  of  the  purported  acknowledgment.  In  Hv^Ties 
V.  Lataur  Creek  JR.  JR.  Co.,  30  Ida.  475,  166  Pac.  219,  this 
court  held,  construing  the  provisions  of  Rev.  Codes,  sec. 
3106,  which  was  in  force  at  the  time  the  mortgage  in  ques- 
tion was  given,  that  an  instrument  purporting  to  convey 
or  encumber  community  property  occupied  as  a  residence, 
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or  any  interest  therein,  in  which  the  wife  does  not  join,  is 
void,  and  in  Myers  v.  Eby,  33  Ida.  266,  193  Pac.  77,  it  was 
held  that,  *' Under  Rev.  Codes,  sec.  3106,  an  acknowledg- 
ment by  the  wife  as  provided  by  law  was  essential  to  the 
validity  of  the  mortgage''  of  community  property  occupied 
as  a  residence. 

As  already  noted,  the  purported  acknowledgment  upon 
the  mortgage  in  question  was  taken  by  P.  C.  Shine,  the 
mortgagee  designated  therein.  Although  there  is  some 
slight  conflict  in  the  authorities,  the  great  weight  of  au- 
thority supports  what  seems  to  us  the  true  rule,  that  an 
oflfieer  who  is  a  party  to  an  instrument  is  disqualified  to 
take  the  acknowledgment,  and  that  an  acknowledgment  be- 
fore the  grantee  or  mortgagee  named  in  a  deed  or  mortgage 
is  void.  {Rothschild  v.  Dauglier,  85  Tex.  332,  34  Am.  St 
811,  20  S.  W.  142,  16  L.  R.  A.  719,  and  note;  Havemeyer  v. 
Dahn,  48  Neb.  536,  58  Am.  St.  706,  67  N.  W.  489,  33 
L.  R.  A.  332,  and  note;  Ardmare  Nat,  Bank  v,  Briggs 
Machinery  &  S.  Co.,  20  Okl.  427,  129  Am.  St.  747,  94  Pac 
533,  16  Ann.  Cas.  133,  23  L.  R.  A.,  N.  S.,  1074,  and  note; 
Southern  Iron  &  Equipment  Co.  v.  Voyles,  138  Ga.  253, 
Ann.  Cas.  1913D,  369,  75  S.  E.  248,  4l  L.  R.  A.,  N.  S., 
375,  and  note.)  The  cases  holding  to  the  contrary  do  so 
upon  the  theory  that  the  taking  of  an  acknowledgment  is 
a  purely  ministerial  act.  The  authorities,  however,  are  gen- 
erally to  the  effect,  and  this  court  has  held  in  Myers  v.  Eby, 
supra,  that  the  taking  of  an  acknowledgment  is  a  quasi- 
judicial  act. 

Appellant  has  sought  to  overcome  the  force  of  this  rule 
by  a  plea  of  estoppel,  but  upon  the  question  of  estoppel 
the  court  found  that: 

**No  concealment  or  misrepresentation  was  made  by 
McLean  or  by  Edith  P.  Coolin  (now  Lythman)  either  to 
Knudsen  or  his  attorney.  The  purchase  of  the  note  and 
mortgage  by  Knudsen  though  initiated  by  friendship  was 
subjected  to  the  same  precaution  he  would  have  taken  in 
case  of  a  stranger.'* 
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This  finding:  is  supported  by  the  evidence  and  negatives 
any  question  of  estoppel. 

Appellant  has  also  sought  to  avoid  the  consequences  of 
the  rule  by  the  fact  that  this  mortgage  was  executed  in 
the  state  of  Washington.  This  contention  is  wholly  with- 
out merit,  for  it  is  settled  law  that  every  instrument  affect- 
ing the  title  to  real  property  is  subject  exclusively  to  the 
laws  of  the  state  or  government  within  whose  jurisdiction 
the  real  property  is  situated.  (Hannah  v.  Vensel,  19  Ida. 
796,  116  Pac.  115.) 

The  judgment  should  be  so  modified  that  it  will  decree 
the  mortgage  to  be  a  lien  also  upon  the  undivided  one- 
seventh  interest  in  the  property  which  the  court  found  to 
be  the  separate  property  of  respondent  Edith  P.  Lythman. 
As  so  modified  the  judgment  will  be  aflSrmed.  Costs  are 
awarded  to  appellant. 

Morgan,  C.  J.,  and  Rice,  J.,  concur. 


(May  23,  1921.) 

P.  H.   COSNEH,  Respondent,  v.  UNITED  MINES   COM- 
PANY, a  Corporation,  Appellant. 

[198  Pac.  472.] 

Kexpsbs'  Fees — Claim  poe  Wages — Demand— Attorney's  Fees. 

1.  An  allowance  of  $4.00  per  diem  each  for  two  keepers  for 
keeping  possession  of  and  preserving  property  nnder  attachment  is 
in  conflict  with  C.  S.,  sec.  3704,  which  provides  "that  no  more  than 
$3.00  per  diem  be  allowed  to  a  keeper."  In  this  case  $3.00  per 
diem  for  one  keeper  will  be  allowed,  although  the  trial  court  made 
no  order  allowing  keepers'  fees,  inasmuch  as  appellant  does  not 
question  such  allowance. 

2.  Where  in  a  claim  for  wages  no  demand  is  made  in  writing 
by  plaintiff  in  accordance  with  the  provisions  of  C.  S.,  sec.  7380, 
it  is  error  to  allow  attorney's  fees  to  plaintiff. 

Idaho,  Vol.  83—51 
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APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Camas  County.    Hon.  H.  P.  Ensign,  Judge. 

Motion  by  defendant  to  tax  costs.  Motion  denied.  De- 
fendant appeals.    Reversed. 

D.  W.  Zent,  for  Appellant. 

The  court  erred  in  allowing  keepers'  fees  to  two  keepers 
and  allowing  keepers'  fees  in  the  sura  of  $4  per  day  each 
(C.  S.,  sec.  3704) ;  tod  in  allowing  attoi^ey's  fees  to  re- 
spondent (C.  S.,  sec.  7380). 

E.  M.  Angel,  for  Respondent,  cites  no  authorities. 

DUNN,  J. — This  is  an  appeal  from  the  order  of  the  trial 
court,  made  after  judgment,  denying  the  motion  of  appellant 
to  tax  the  costs  herein,  and  also  denying  the  motion  of  ap- 
pellant for  a  continuance  of  the  hearing  of  said  motion. 

Appellant  assigns  three  errors:  First,  the  allowance  of 
fees  for  two  keepers  at  $4  per  day  each;  second,  the  allow- 
ance of  attorney's  fees  to  respondent;  third,  the  denying  of 
appellant's  motion  for  continuance. 

C.  S.,  sec.  3704  (C.  L.,  sec.  2122)  provides  that  the  sheriff 
may  demand  and  receive  '*for  his  trouble  and  expense  in 
taking  and  keeping  possession  of  and  preserving  property 
under  attachment  or  execution,  or  other  process,  such  sum 
as  the  court  may  order:  Provided,  that  no  more  than  $3 
per  diem  be  allowed  to  a  keeper." 

The  respondent  in  his  cost  bill  claims  $8  per  day  for  116 
days  for  two  watchmen,  making  a  total  of  $928.  It  may 
well  be  questioned  whether  respondent  could  legally  claim 
any  allowance  for  such  services,  there  being  no  evidence. in 
the  record  that  the  court  at  any  time  made  an  order  allow- 
ing keepers'  fees  (Berry  v.  G.  V.  B.  Mininff  Co.,  5  Ida.  691, 
51  Pac.  746).  However,  as  appellant  does  not  resist  the 
allowance  of  $3  per  day  for  one  keeper,  but  concedes  the 
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correctness  of  the  allowance  of  that  sum,  the  charge  for 
keeper  to  the  amount  of  $348  may  stand  in  this  case. 

In  the  affidavit  of  counsel  for  appellant  filed  in  support 
of  his  motion  to  tax  costs,  it  is  alleged  that  **no  demand 
was  made  as  required  by  law  before  the  commencement  of 
this  action  on  his  claim  for  wages  due,"  and  this  is  not 
controverted  by  the  respondent.  The  allowance  for  attor- 
ney's fees  on  the  three  causes  of  action  for  wages  should 
therefore  have  been  disallowed.  (C.  S.,  see.  7380  (C.  L., 
sec.  5148a) ;  OriffitJi  v.  Montandon,  4  Ida.  75,  35  Pac.  704.) 

On  the  showing  contained  in  the  record  we  cannot  say 
that  the  trial  judge  abused  his  discretion  in  denying  appel- 
lant's motion  for  continuance  of  the  hearing  of  his  applica- 
tion for  the  taxation  of  costs. 

The  order  appealed  from  is  reversed  in  the  two  particu- 
lars mentioned  herein  and  the  trial  court  is  directed  to 
modify  its  judgment  by  disallowing  the  item  of  $125  for 
attorney's  fees  and  reducing  the  item  of  $928  for  keepers 
to  $348.     Costs  awarded  to  appellant. 

Rice,  C.  J.,  and  Budge,  McCarthy,  and  Lee,  JJ.,  concur. 


(ICay  25,  1921.) 

STATE,  Respondent,  v.  VICENTE  RAMIREZ,  Appellant. 

[199  Pac.  376.] 

Criminal  Law — Trial — Evidence — Remarks  op  the  Court — ^Verdict. 
1.  In  order  for  a  witness  to  be  permitted  to  use  a  memorandum 
for  the  purpose  of  refreshing  his  memory  respecting  a  fact,  it 
should  be  shown  that  the  memorandum  was  written  by  the  witness, 
or  under  his  direction,  at  the  time  when  the  fact  occurred,  or  im- 
mediately thereafter,  or  at  any  other  time  when  the  fact  was  fresh 
in  his  memory  and  he  knew  that  the  same  was  correctly  stated  in 
the  writing  as  provided  by  C,  S.,  see.  8033. 
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2.  Where  a  witness  is  permitted  to  use  a  memorandum  for  the 
purpose  of  refreshing  his  memory,  and  it  is  not  shown  that  it  was 
prepared  in  accordance  with  the  provisions  of  C.  S.,  see.  8033, 
prejudicial  error  is  not  shown  where  the  testimony  of  the  witness, 
after  inspecting  it  is  substantially  the  same  as  his  testimony  given 
previous  to  his  inspection  thereof. 

3.  Error  in  permitting  a  witness  for  the  state  in  a  criminal  ease 
to  use  a  memorandum  for  the  pui^ose  of  refreshing  his  memoryi 
which  was  not  prepared  by  himself,  or  under  his  direction,  is  not 
prejudicial  where  the  defendant  subsequently  testifies  to  substan- 
tially all  the  facts  testified  to  by  the  witness  in  relation  to  matters 
contained  in  the  memorandum. 

4.  A  direction  given  by  the  trial  court  in  a  criminal  ease  to  an 
interpreter  in  the  following  words:  "Well,  just  give  what  he  an- 
swers now.  Don't  make  any  difference  what  he  said  before" — is 
not  a  comment  upon  the  credibility  of  the  witness,  nor  does  it 
amount  to  an  instruction  to  the  jury  to  disregard  the  previous 
testimony  of  the  witness,  or  that  the  jury  should  not  test  the 
eredibility  of  the  witness  in  view  of  any  conflicting  statements 
which  he  may  have  made  in  the  course  of  his  testimony. 

5.  The  testimony  of  a  physician  and  surgeon  to  the  effeet'  that 
stains  upon  overalls  worn  by  one  accused  of  murder  at  the  time  of 
the  homicide  consisted  of  blood  and  dirt  is  not  incompetent, 
although  there  was  no  evidence  at  the  trial  to  show  that  the  blood 
was  that  of  a  human  being,  and  although  the  witness  was  not  re- 
quired to  state  the  character  of  the  tests  he  made  to  determine 
what  caused  the  stains. 

6.  All  instructions  given  by  the  court  must  be  construed  to- 
gether. It  is  not  error  to  instruct  the  jury  that  circumstantial  evi- 
dence is  legal  evidence  in  an  instruction  defining  circumstantial 
evidence,  where  in  the  other  instructions  all  the  essential  elements 
of  the  crime  are  pointed  out,  and  the  jury  is  instructed  that  it  Is 
necessary  that  the  defendants  be  proved  guilty  so  clearly  and  con- 
clusively that  there  is  no  reasonable  theory  upon  which  they,  or 
either  or  both  of  them,  can  be  innocent,  in  order  to  render  a 
Terdict  of  conviction. 

7.  Under  G.  S.,  sec.  8212,  which  provides  that  every  person 
guilty  of  murder  in  the  first  degree  shall  suffer  death  or  be  pun- 
ished by  imprisonment  in  the  state  penitentiary  for  life,  and  that 
the  jury  may  decide  which  punishment  shall  be  inflicted,  a  verdiet 

6.    Law  of  evidence  of  blood-stains,  see  note  in  15  Ann.  Qu.  81L 
6.    Necessity  that  circumstantial   evidence  exclude   every   reasonable 
hypotheslB  except  guilt  of  defcnclaDt,  see  note  in  Ann.  Cas.  1913£^  42S. 
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finding  defendant  guilty  of  murder  in  the  first  degree  as  charged 
in  the  information,  and  fixing  the  penalty  at  execution,  is  not 
uncertain.  By  the  use  of  the  word  "execution"  in  the  verdict,  the 
jury  decided  that  the  punishment  to  be  inflicted  is  that  of  death. 

8.  A  judgment  of  t!onviction  in  a  criminal  case  cannot  be  per- 
mitted to  stand  unless  the  defendant  has  had  a  fair,  and  impartial 
trial.  But  where  an  appellant  seeks  a  reversal,  not  on  the  ground 
of  specific  errors  committed  at  the  trial  or  because  he  has  been  de- 
prived of  some  constitutional  or  statutory  right,  it  is  incumbent 
upon  him  to  cause  it  to  appear  that  the  verdict  of  conviction  re- 
sulted from  a  consideration  by  the  jury  of  incompetent  evidence, 
or  evidence  which  does  not  tend  to  prove  him  guilty  of  the  crime 
alleged,  or  that  the  trial  was  so  improperly  conducted  that  it  can 
be  determined  from  the  record  as  a  whole  that  the  defendant  was 
prejudiced  in  his  substantial  rights. 

APPEAL  from  the  District  Court  of  the  Ninth  Judicial 
District,  for  Madison  County.    Hon.  James  G.  Gwinn,  Judge. 

Appellant  was  convicted  of  murder  in  the  first  degree. 
Affirmed. 

J.  B.  Eldridge  and  Ira  E.  Barber,  for  Appellant. 

A  witness  can  only  refer  to  memoranda  made  by  himself, 
to  refresh  his  memory.  (Massey  v,  Hdckeit,  12  La.  Ann. 
54;  Price  v.  OarUmd,  3  N.  M.  505,  6  Pac.  472;  Dunght 
V.  CvMvng,  91  Hun,  38,  36  N.  Y.  Supp.  99.) 

A  witness  may  refresh  his  memory  by  a  writing  only 
when  it  was  written  by  the  witness,  or  under  his  direction, 
at  the  time  when  the  fact  occurred,  or  immediately  there- 
after, or  at  another  time  when  the  fact  was  fresh  in  his 
memory,  and  he  knew  that  the  same  was  correctly  stated 
in  the  writing.  {Maivchester  Assur,  Co,  v,  Oregon  R.  Co., 
46  Or.  162,  114  Am.  St.  863,  79  Pac.  60, '69  L.  E.  A.  475; 
Underhill,  Crim.  Ev.,  sec.  217.) 

The  court  erred  in  instructing  the  jury  that  circumstan- 
tial evidence  was  legal  evidence,  without  going  further  and 
instructing  as  to  the  essential  requirements  of  circumstantial 
evidence  in  order  to  justify  a  conviction.  (Robertson  v.  State, 
33  Tex.  Cr.  366,  26  S.  W.  508;  State  v.  Fitzgerald,  72  Vt. 
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142,  47  Atl.  403;  Hamilton  v.  State,  96  Ga.  301,  22  S.  E. 
528.) 

The  jury  fixed  the  punishment  at  execution.  An  exam- 
ination of  authorities  gives  such  varied  meaning  to  the  word 
''execution*'  as  to  leave  the  duty  of  the  court  a  mere  matter 
of  conjecture.  ** Execution,'*  generally  speaking,  is  to  put 
the  party  entitled  into  possession  of  that  which  the  law- 
gives  him ;  to  put  the  judgment  of  the  law  into  force ;  a  carry- 
ing out  of  the  final  decree  of  the  court;  a  process  authoriz- 
ing seizure  or  appropriation  in  order  to  the  satisfaction 
of  a  judgment ;  or  putting  the  sentence  of  the  law  into  force. 
(3  Words  &  Phrases,  2564,  2565.)  Similar  verdictr^  have 
been  held  to  be  bad.  {Thetge  v.  State,  83  Ind.  126;  Twba- 
ville  V.  State,  58  Ga.  545 ;  Washington  v.  State,  55  Fla,  194, 
46  So.  417;  Allen  v.  State,  52  Ala.  391;  Commonwealth  v. 
Walsh,  132  Mass.  8;  O'Leary  v.  People,  17  How.  Pr.  (N.  Y.) 
316.) 

Having  permitted  the  jury  to  be  discharged  and  separated, 
the  court  was  without  power  to  make  correction,  and  the 
verdict  must  fail  to  support  the  judgment  and  order  of  the 
court.     (C.  S.,  sec.  8999;  12  Cyc.  699,  700,  and  cases  cited.) 

Sec.  18,  art.  1,  of  the  constitution,  guarantees  to  a  defend- 
ant a  fair  and  impartial  trial.  {Day  v.  Day,  12  Ida.  556, 
10  Ann.  Cas.  260,  86  Pac.  531 ;  BeU  v.  Bell,  18  Ida.  636,  111 
Pae.  1074.) 

Prejudicial  remarks  of  trial  courts  constitute  error. 
{Howland  v.  Oakland  ConsoL  St.  Ry.  Co.,  115  Cal.  487,  47 
Pac.  255;  Schneider  v,  Oreai  Northern  By,  Co,,  47  Wash.  45, 
91  Pac.  565;  Peterson  v.  Pittsburg  Silver  Peak  Oold  Min. 
Co,,  37  Nev.  117,  140  Pac.  519 ;  Koontz  v.  State,  10  Okl.  Cr, 
553,  Ann.  Cas.  1916A,  689,  139  Pac.  842;  Wheeler  v.  Wal- 
lace, 53  Mich.  355,  19  N.  W.  33;  Chicago  City  Ry.  Co.  v. 
Wall,  93  111.  App.  411 ;  State  v.  Jackson,  83  Wash.  514,  145 
Pac.  470.) 

**It  is  the  duty  of  the  court  to  abstain  carefully  from 
any  expression  of  opinion  or  comment  upon  the  facts  or 
evidence,  not  only  in  its  charge  to  the  jury,  but  also  on 
the  examination  of  witnesses  and  otherwise  during  the  course 
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of  the  trial."  (16  Corpus  Juris,  832;  26  E.  C.  L.  1027; 
State  V.  Clark,  27  Ida.  48,  146  Pac.  1107.) 

When  an  expert  is  placed  upon  the  stand  and  testifies 
positively  that  stains  are  what  they  appear  to  be,  namely, 
blood,  he  must  show  how  or  in  what  manner  his  examina- 
tion was  made,  to  make  such  evidence  competent  and  legal 
evidence.  (1  Wharton,  Crim.  Ev.,  10th  ed.,  sec.  423;  Under- 
bill, Crim.  Ev.,  2d  ed.,  sec.  334.) 

An  incompetent  defense  is  ground  for  new  trial.  {State 
V,  Jones,  12  Mo.  App.  93;  State  v.  Letvis,  9  Mo.  App.  321; 
State  V.  Benge,  61  Iowa,  658,  17  N.  W.  100.) 

Roy  L.  Black,  Attorney  General,  and  James  L.  Boone, 
Assistant,  for  Respondent. 

A  witness  is  permitted  to  refresh  and  assist  his  memory 
by  the  use  of  a  written  instrument  and  it  is  not  necessary 
that  the  writing  should  have  been  made  by  the  witness,  pro- 
viding after  inspecting  it,  he  can  speak  as  to  the  facts  from 
his  qwn  recollection.  {State  v.  Marren,  17  Ida.  766,  107  Pac. 
993;  1  Greenleaf,  sec.  436.) 

A  verdict  of  the  jury  will -be  reasonably  considered  and 
in  such  manner  as  to  give  effect  to  the  meaning  intended. 
{RusseU  V.  State,  97  Ark.  92,  133  S.  W.  188;  State  v.  Mc- 
Donough,  232  Mo.  219,  134  S.  W.  545;  Pearson  v.  State, 
79  Tex.  Cr.  609,  187  S.  W.  336,  337;  Lee  v.  State,  83  Tex. 
Cr.  532,  204  S.  W.  110;  KendaU  v.  State,  183  Ind.  162, 
105  N.  E.  899;  Ex  parte  Booth,  39  Nev.  183,  154  Pac.  933; 
L.  R.  A.  1916P,  960;  1  Bishop's  New  Crim.  Law,  sec.  105; 
Richardson  v.  State,  72  Fla.  154,  72  So.  665;  Goodman  v. 
State,  188  Ind.  70,  121  N.  E.  826;  Abbott's  Trial  Brief, 
Crim.  Causes,  p.  728;  Wehh  v.  State,  138  Ala.  53,  34  So. 
1011.) 

In  the  absence  of  a  request  for  an  instruction  defining 
circumstantial  evidence,  error  cannot  be  predicated  on  an 
instruction  defining  circumstantial  evidence  where  the  latter 
correctly  states  the  law,  so  far  as  it  goes.  {State  v.  Nolan, 
31  Ida.  71,  169  Pac.  295.^ 
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All  instructions  given  by  the  court  shall  be  taken  and 
read  together  and  considered  as  a  whole  as  the  law  govern- 
ing the  case.  (Kennon  v.  OUmer,  5  Mont.  257,  51  Am.  Rep. 
45,  5  Pac.  847;  State  v.  Corcoran,  7  Ida.  220,  61  Pac  1034; 
Hansen  v.  Haley,  11  Ida.  278,  81  Pac.  935;  State  v.  Bond, 
12  Ida.  424,  86  Pac.  43;  Sta;te  v.  Neil,  13  Ida.  539,  90  Pac 
860,  91  Pac.  318;  Barrow  v.  B.  B.  Leivk  Lumber  Co.,  14 
Ida.  698,  95  Pac.  682;  Anderson  v.  Great  Northern  R.  B. 
Co.,  15  Ida.  513,  99  Pac.  91;  Just  v.  Idaho  Canal  etc.  Co., 
16  Ida.  639,  133  Am.  St.  140,  102  Pac.  381;  TM^n  v.  Hub- 
hard,  25  Ida.  677,  139  Pac.  1133;  Oshorn  v.  Cary,  28  Ida. 
89,  152  Pac.  473;  Whitney  v.  Cleveland,  13  Ida.  558,  91 
Pac.  176;  People  v.  Cleveland,  49  Cal.  578;  People  v.  Arm- 
strong, 114  Cal.  670,  46  Pac.  611 ;  State  v.  Pettit,  ante,  p.  326, 
193  Pac.  1015;  14  R.  C.  L.,  sec.  76,  p.  820.) 

''Execution"  defined  as  capital  punishment.  (Punk  & 
Wagnall's  New  Standard  Dictionary;  Webster's  New  Inter- 
national Dictionary;  a  New  English  Dictionary.) 

Remarks  of  a  court,  not  addressed  to  the  jury,  will  not 
be  considered  as  a  comment  on  the  evidence,  or  witness' 
credibility.  {State  v.  Mann,  39  Wash.  144,  81  Pac.  561.) 
A  remark  of  the  judge  on  admission  or  rejection  of  evi- 
dence is  not  error  where  the  jurors  could  not  infer  the  opin- 
ion of  the  court  on  the  guilt  or  innocence  of  the  accused. 
{State  V.  Roland,  11  Ida.  490,  83  Pac.  337.) 

A  witness,  may  testify  that  a  certain  substance  is  blood. 
{State  V.  Rice,  7  Ida.  762,  66  Pac.  87;  Staie  v.  Henry,  51 
W.  Va.  283,  41  S.  E.  439;  Greenfield  v.  People,  85  N.  Y. 
75,  39  Am.  Rep.  636.) 

RICE,  C.  J. — The  appellant  and  Pedro  Espinoza  were 
convicted  of  the  murder  of  Francisco  Biscarra  in  Madison 
county.    Appellant  was  sentenced  to  be  hanged. 

At  the  trial,  during  the  examination  of  the  sheriff,  Mr. 
Corey,  he  was  questioned  as  to  a  conversation  which  he  had 
carried  on  in  his  oiBce  with  appellant  after  he  had  made 
the  arrest.  He  stated  that  appellant  told  him,  during  the 
conversation,  that  the  deceased  had  gone  to  El  Paso,  Texaa 
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He  was  asked  whether  or  not  he  had  told  appellant,  prior 
to  the  time  this  statement  was  made,  that  the  body  of  de- 
ceased had  been  discovered.  The  sheriflf  stated  that  he  told 
him  of  that  fact  during  the  conversation,  biit  whether  before 
or  after  the  statement  was  made  by  appellant  to  the  effetet 
that  the  deceased  had  gone  to  El  Paso,  he  did  not  know. 
Thereupon,  the  sheriff  testified  that  the  conversation  was  in 
the  nature  of  questions  and  answers;  that  he  had  it  taken 
down  in  shorthand  by  the  son  of  the  prosecuting  attorney, 
and  afterwards  had  a  transcript  made.  The  transcript  was 
placed  in  his  hands  and  he  was  asked  to  refresh  his  mem- 
ory, but  after  refreshing  his  memory  therefrom  he  testified 
that  when  he  first  started  the  conversation  he  told  appellant 
that  Biscarra  was  dead. 

C.  S.,  sec.  8033,  provides:  '*A  witness  is  allowed  to  re- 
fresh his  memory  respecting  a  fact,  by  anything  written  by 
himself,  or  under  his  direction,  at  the  time  whfen  the  fact 
occurred,  or  immediately  thereafter,  or  at  any  other  time 
when  the  fact  was  fresh  in  his  memory,  and  he  knew  that 
the  same  was  correctly  stated  in  the  writing " 

This  statute  was  considered  in  the  case  of  State  v.  Marren, 
17  Ida.  766,  107  Pac.  993.  In  that  case  the  court  quoted 
with  approval  from  1  Greenleaf  on  Evidence,  sec.  436,  in 
part  as  follows:  **It  does  not  seem  to  be  necessary  that 
the  writing  should  have  been  made  by  the  witness  himself, 
nor  that  it  should  be  an  original  writing,  provided,  after 
inspecting  it,  he  can  speak  to  the  facts  from  his  own  recol- 
lection." 

However,  we  are  of  the  opinion  that  the  language  of  the 
statute  is  controlling.  Although  it  seems  that  the  transcript 
was  made  under  the  direction  of  the  sheriff,  it  does  not 
appear  that  it  was  made  at  the  time  when  the  fact  occurred 
or  immediately  thereafter,  or  that  when  it  was  made  the  fact 
was  fresh  in  his  memory  and  that  he  knew  the  transcript 
was  correct.  The  showing  with  reference  thereto  did  not 
bring  the  transcript  within  the  terms  of  the  statute,  and 
it  should  not  have  been  used  by  the  sheriff  to  refresh  his 
memory.    Nevertheless,  the  matter  could  not  have  caused 
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any  injury  to  appellant.  The  purpose  of  placing  the  tran- 
script in  the  hands  of  the  sheriff  was  to  enable  him  to  re- 
fresh his  memory  so  that  he  could  testify  as  to  whether 
or  not,  when  appellant  made  the  statement  that  deceased 
had  gone  to  El  Paso,  he  (appellant)  had  been  told  that  the 
body  of  Biscarra  had  been  discovered.  The  testimony  of 
the  witness,  however,  was  substantially  the  same  after  he 
examined  the  transcript  as  it  had  been  before* 

With  regard  to  the  objection  that  the  witness  Munns  liad 
been  permitted  to  refresh  his  memory  by  referring  to  the 
same  transcript,  it  is  suflScient  to  say  that  any  error  com- 
mitted thereby  was  cured  by  the  subsequent  testimony  of 
appellant  himself.  Appellant  testijQed  to'  substantially  all 
the  facts  contained  in  the  testimony  of  the  witness  Munns, 
so  far  as  the  transcript  had  any  bearing. 

During  the  cross-examination  of  the  witness  Garcia,  which 
was  conducted  by  means  of  an  interpreter,  the  interpreter 
volunteered  the  following  statement:  **But  he  said  before 
that  it  was  plenty  moonlight  enough  that  he  could  see  every- 
thing in  the  room.  To  this  the  court  responded:  "Well, 
just  give  what  he  answers  now.  Don't  make  any  difference 
what  he  said  before." 

It  is  contended  that  this  remark  of  the  court  was  a  com- 
ment upon  the  credibility  of  the  witness;  that  it  in  effect 
was  an  instruction  to  the  jury  to  disregard  the  previous 
testimony  of  the  witness  and  consider  only  that  which  he 
was  then  giving,  and  also  that  the  jury  was  not  to  test  the 
credibility  of  the  witness  in  view  of  any  conflicting  state- 
ments he  may  have  made  in  the  course  of  his  testimony. 
This  remark  of  the  court  could  not  reasonably  have  been 
so  understood.  It  amounted  to  nothing  more  than  a  di- 
rection to  the  interpreter  to  translate  the  answers  of  the 
witness  just  as  he  gave  them,  and  that  it  did  not  make  any 
difference  to  the  interpreter  what  the  previous  answers  of 
the  witness  may  have  been.  It  was  directed  to  the  inter- 
preter and  not  to  the  jury,  and  the  purport  was  so  plain 
that  it  would  be  altogether  unreasonable  to  assume  that  any 
injury  resulted  to  appellant  therefrom. 
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It  is  also  urged  that  the  court  erred  in  receiving  and 
permitting  to  go  to  the  jury  the  evidence  of  Dr.  Walker, 
to  the  effect  that  stains  upon  the  overalls  worn  by  ap- 
pellant at  the  time  of  the  homicide  consisted  of  dirt  and 
blood  mixed,  when  there  is  no  evidence  in  the  record  to 
show  that  the  blood  was  human  blood  and  without  any  • 
evidence  to  show  how  the  examination  was  made.  No  ob- 
jection was  made  to  the  receiving  of  this  testimony.  We 
are  concerned  only  with  the  question  of  its  competency. 

A  nonexpert  witness  may  testify  that  stains  found  upon 
different  articles  had  the  appearance  of  blood-stains.  {State 
V.  Welch,  36  W.  Va.  690,  15  S.  E.  419;  Commonwealth 
V,  Sturtivant,  117  Mass.  122,  19  Am.  Eep.  401.)  A  non- 
expert  witness  may  also  testify  that  stains  or  discolorations 
were  caused  by  blood.  (State  v.  Bice,  7  Ida.  762,  66  Pac. 
87;  People  v.  Lout  Tung,  90  Cal.  377,  27  Pac.  295;  People 
V.  Gonzalez,  35  N.  Y.  49 ;  Greenfield  v.  People,  85.  N.  Y.  75, 
39  Am.  Bep.  636;  Lightner  v.  State,  195  Ala.  687,  71  So. 
469.)  This  is  especially  true  when  a  witness  is  describing 
objects  which  cannot  be  brought  into  the  courtroom  as  ex- 
hibits. The  authorities,  however,  do  not  confine  such  testi- 
mony to  cases  where  the  objects  themselves  cannot  be  ex- 
hibited to  the  jury,  but  courts  have  frequently  permitted 
such  testimony  to  be  given  with  regard  to  exhibits  received 
on  the  trial  of  the  cause.  (People  v.  Gonzalez,  supra; 
Comm^mwealth  v,  Sty^rtivant,  supra;  State  v.  Bradley,  67  Vt. 
465,  32  Atl.  238.)  In  the  case  of  Johnson  v.  State,  80  Miss. 
798,  32  So.  49,  it  was  held  to  be  error  to  permit  a  witness 
to  testify  that  there  was  blood  on  a  shirt  and  a  pair  of 
overalls,  and  that  they  appeared  to  have  been  washed  in 
places,  without  producing  them  or  explaining  their  non- 
production. 

Dr.  Walker  testified  as  to  his  qualifications  as  a  physician 
and  surgeon.  He  was  not  asked  to  testify  as  to  his  quali- 
fications as  a  microscopist,  or  that  he  had  experience  in 
making  cTiemical  analyses  of  blood.  Neither  was  he  exam- 
ined as  to  the  character  of  the  tests  which  he  made  to  de- 
termine whether  or  not  the  stains  were  made  by  blood  and 
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dirt  mixed.  His  testimony,  however,  was  not  incompetent. 
The  testimony  which  he  gave  did  not  require,  for  its  re- 
ception that  he  qualify  himself  as  an  expert.  In  State  v. 
Bradley,  supra,  it  was  held  that  a  physician  of  experience 
could  testify  and  give  his  opinion  as  such  that  certain  dia- 
colorations  were  made  by  blood,  the  matter  with  reference 
to  which  he  was  testifying  coming  within  the  scope  of  his 
profession  and  experience.  Dr.  Walker  was  not  asked,  nor 
did  he  testify  that  the  blood  was  that  of  a  human  being. 

In  charging  the  jury,  the  court  gave  instruction  No.  22 
as  follows:  ** Circumstantial  evidence  in  criminal  cases  is 
the  proof  of  such  facts  and  circumstances,  connected  with 
or  surrounding  the  commission  of  the  crime  charged  as 
tends  to  show  the  guilt  or  innocence  of  the  party  charged; 
and  these  facts  and  circumstances  must  be  su£Q:ciently  con- 
clusive to  convince  the  jury  to  a  moral  certainty  and  beyond 
a  reasonable  doubt  of  the  guilt  of  the  defendants,  or  either 
or  both  of  them,  as  charged  in  the  information  before  the 
jury  can  convict  them,  or  either  or  both  of  them;  and  if 
the  facts  and  circumstances  shown  by  the  evidence  in  this 
case  are  suflBcient  to  satisfy  the  jury  of  the  guilt  of  the 
defendants,  or  either  or  both  of  them,  beyond  a  -reasonable 
doubt  then  such  evidence  is  suflBcient  to  authorize  the  jury 
in  finding  the  defendants,  or  either  or  both  of  them,  as 
the  evidence  may  disclose,  guilty.  The  law  demands  a  con- 
viction wherever  there  is  sufficient  legal  evidence  to  show 
the  defendants'  guilt,  or  either  or  both  of  them,  as  the  case 
may  be,  beyond  a  reasonable  doubt,  and  circumstantial  evi- 
dence is  legal  evidence." 

It  is  urged  that  it  is  error  to  instruct  the  jury  that  cir- 
cumstantial evidence  is  legal  evidence,  without  going  fur- 
ther and  instructing  as  to  the  essential  requirements  of  cir- 
cumstantial evidence  in  order  to  warrant  a  conviction.  In 
this  connection  it  should  be  noted  that  there  was  direct  testi- 
mony as  to  the  commission  of  the  crime  by  appellant.  In 
instruction  No.  5,  the  court  enumerated  the  essential  in- 
gredients of  the  charge  contained  in  the  information,  all  of 
which,  the  jury  was  informed,  must  be  proved  beyond  a 
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reasonable  doubt  and  to  a  moral  certainty  in  order  for 
defendants,  or  either  of  them,  to  be  convicted.  The  court 
also  gave  instruction  No.  15  as  follows:  *'The  jury  are 
instructed  that  mere  probabilitjes  are  not  suflBcient  to  war- 
rant a  conviction ;  nor  is  it  suflScient  that  the  greater  weight 
or  preponderance  of  the  evidence  supports  the -allegations 
of  the  information.  To  warrant  a  conviction  of  the  de- 
fendants, or  either  or  both  of  them,  they  must  be  proved  to 
be  guilty  so  clearly  and  conclusively  that  there  is  no  rea- 
sonable theory  upon  which  they,  or  either  or  both  of  them, 
can  be  innocent,  when  all  the  evidence  in  the  case  is  taken 
together.  So  that  unless  the  jury,  after  a  careful  and 
thorough  consideration  of  all  of  the  evidence  in  the  case, 
can  say  and  feel  that  every  material  allegation  in  the  in- 
formation is  proved  beyond  a  reasonable  doubt,  and  to  a 
moral  certainty,  the  jury  should  find  the  defendants,  or 
either  or  both  of  them,  as  the  evidence  may  disclose,  not 
guilty.*' 

In  view  of  the  entire  charge  to  the  jury,  error  cannot 
be  predicated  upon  the  giving  of  instruction  No.  22. 

Appellant  contends  that  the  court  erred  in  entering  judg- 
ment upon  the  verdict  as  rendered.  The  verdict  is  as  fol- 
lows: **We,  the  jury,  duly  sworn  and  impaneled  in  the 
above-entitled  cause,  find  the  defendants  Visente  Ramirez  and 
Pedro  Espinoza  guilty  of  murder  in  the  first  degree,  as 
charged  in  the  information  and  fix  the  penalty  for  Visente 
Ramirez  at  Execution  and  for  Pedro  Espinoza  at ." 

The  jury  was  instructed  in  the  language  of  C.  S.,  sec. 
8212,  as  follows:  ** Every  person  guilty  of  murder  in  the 
first  degree  shall  suffer  death  or  be  punished  by  imprison- 
ment in  the  state  prison  for  life,  and  the  jury  may  decide 
which  punishment  shall  be  inflicted." 

It  is  contended  that  the  word  ''execution"  does  not  have 
the  same  meaning  as  the  word  ''death,"  and  that  the  ver- 
dict does  not  amount  to  a  decision  of  the  jury  fixing  the 
punishment  at  death.  It  is  suggested  by  counsel  for  re- 
spondent that  if  the  word  "execution"  in  the  verdict  does 
not  mean  the  infliction  of  the  death  penalty,  the  result  is 
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that  the  jury  failed  to  decide  which  punishment  should  be 
inflicted  and  that  it  then  became  the  duty  of  the  court 
to  do  80  and  to  enter  judgment.  In  order  for  that  result 
to  be  reached,  it  would  be  necessary  to  ignore  the  word 
** execution''  in  the  verdict  and  treat  it  as  a  surplusage. 
That  principle  cannot  obtain  in  this  case*  The  statute  gives 
the  jury  the  permissive  right  to  decide  which  of  two  penal- 
ties may  be  inflicted.  When  the  jury  exercises  that  right, 
its  action  is  binding  upon  the  court.  The  jury  undertook 
to  exercise  that  right,  and  its  action  in  so  doing  cannot  be 
ignored.  If  a  verdict  discloses  that  the  jury  intended  to 
decide  which  punishment  should  be  inflicted,  and  it  is  un- 
certain as  to  what  its  decision  is,  it  is  the  imperative  duty 
of  the  trial  court  to  refuse  to  accept  the  proffered  verdict 
and  return  it  to  the  jury  for  correction. 

The  verdict  of  the  jury,  however,  was' not  uncertain. 

Bishop's  New  Criminal  Procedure,  vol.  2,  2d  ed.,  sec. 
1005,  contains  the  following:  ''The  language  of  the  verdict, 
being  that  of  *lay  people,'  need  not  follow  the  strict  rules 
of  pleading,  or  be  otherwise  technical.  Whatever  conveys 
the  idea  to  the  common  understanding  will  suffice.  And  all 
fair  intendments  will  be  made  to  «upport  it." 

In  Richardson  v.  State,  72  Fla.  154,  72  So.  665,  it  is  said: 
"Verdicts  in  criminal  cases  should  be  certain  and  import  a 
definite  meaning,  free  from  ambiguity;  but  any  words  that 
convey  beyond  a  rea;sonable  doubt  the  meaning  and  intention 
of  the  jury  are  sufficient,  and  all  fair  intendments  should 
be  made  to  sustain  them.  If  the  intention  of  the  jury  is 
correctly  manifested  in  the  language  used,  mere  inaccuracies 
of  expression  will  not  vitiate  the  verdict."  (See,  also,  State 
V.  Schweitzer,  18  Ida.  609,  111  Pac.  130;  Wiainffkam  v. 
State,  62  Tex.  Cr.  55,  136  S.  W.  470.) 

That  the  word  ''execution"  is  often  used  to  indicate  the 
infliction  of  the  death  penalty  upon  the  sentence  or  judg- 
ment of  a  competent  tribunal  is  recognized  by  the  standard 
dictionaries  of  the  English  language.  « 

One  of  the  definitions  of  the  word  "execution"  contained 
in  Webster's  New  International  Dictionary,  is  aa  follows: 
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**(6)  Formerly,  any  punishment  ordered  legally;  now, 
specif.,  capital  punishment;  a  putting  to  death  as  a  legal 
penalty." 

In  Funk  &  Wagnall's  New  Standard  Dictionary,  the  word 
"execution"  is  defined  as  follows:  **(3)  The  infliction  of 
capital  punishment  in  accordance  with  the  sentence  of  a 
court." 

The  New  BYiglish  Dictionary  contains  the  following  defi- 
nition of  the  word:  "(8).  The  infliction  of  punishment  in 
pursuance  of  a  judicial  sentence;  an  instance  of  this  .... 
(b)  spec,  the  infliction  of  capital  punishment;  the  putting 
(a  person)  to  death  in  pursuance  fit  a  judicial  or  author- 
itative sentence." 

There  can  be  no  doubt  that  when  the  jury  by  its  verdict 
fixed  the  penalty  of  Vicente  Ramirez  at  execution,  it  was 
exercising  the  right  granted  by  section  8212  and  decided 
that  the  punishment  to  be  inflicted  in  his  case  was  that  of 
death. 

Finally  it  is  urged  that  appellant  failed  to  have  a  fair  and 
impartial  trial,  and  that  the  judgment  should  be  reversed  on 
that  account.  That  a  judgment  of  conviction  cannot  be  per- 
mitted to  stand  unless  the  defendant  has  had  a  fair  and  im- 
partial trial  is  fundamental.  In  order  to  secure  a  fair  and 
impartial  trial  the  constitution  and  the  statutes  contain 
many  provisions. 

Art.  1,  sec.  13,  provides  that  in  all  criminal  prosecutions, 
the  party  accused  shall  have  the  right  to  a  speedy  and  pub- 
lic trial;  to  have  the  process  of  the  court  to  compel  the 
attendance  of  witnesses  in  his  behalf,  and  to  appear  and 
defend  in  person  and  with  counsel;  that  no  person  shall 
be  twice-  put  in  jeopardy  for  the  same  offense;  nor  be 
compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self; nor  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law.  Art.  1,  sec.  18,  provides  that  courts 
of  justice  shall  be  open  to  every  person  and  a  speedy  rem- 
edy afforded  for  every  injury  of  person,  property  or  char- 
acter, and  right  and  justice  shall  be  administered  without 
sale,  denial,  delay  or  prejudice. 
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The  statutes  also  contain  many  provisions,  the  purpose  of 
which  is  to  insure  a  defendant  in  a  criminal  case  a  fair 
and  impartial  trial.  If  he  should  be  proceeded  against 
by  information,  he  must  have  had  a  preliminary  examina- 
tion, unless  he  waives  the  same;  he  must  have  been  com- 
mitted by  a  magistrate  to  answer  the  charge  which  is  there- 
after set  forth  in  the  information;  his  right  to  challenge 
those  who  are  called  as  jurors  is  amply  preserved,  and  there 
are  many  other  provisions  which  it  would  serve  no  good 
purpose  to  enumerate. 

It  is  not  contended  that  appellant  has  been  deprived  of 
any  specific  constitutional  or  statutory  right.  But  aside 
from  these,  it  is  urged  that  an  inspection  of  the  record 
shows  he  did  not  have  a  fair  trial  or  an  adequate  defense. 
Doubtless  it  is  possible  that  a  record  may  disclose  that 
although  a  defendant  has  not  been  deprived  of  any  specific 
constitutional  or  statutory  right  or  guarantee,  yet  he  has  not 
had  a  fair  and  impartial  trial,  and  he  might  be  entitled 
to  a  reversal  of  the  judgment,  but  when  this  field  is  entered 
it  is  one  which  is  not  well  defined.  In  the  case  of  The 
Queen  v.  Oibson,  L.  R.  18  Q.  B.  Div.  537,  a  judgment  of 
conviction  was  reversed  because  the  identification  of  the 
prisoner  was  made  by  evidence  legally  incompetent.  Lord 
Chief  Justice  Coleridge  remarked:  **I  am  of  opiilion  that 
the  true  principle  which  governs  the  present  case  is  that 
it  is  the  duty  of  the  judge  in  criminal  trials  to  take  care 
that  the  verdict  of  the  jury  is  not  founded  upon  any  evi- 
dence except  that  which  the  law  allows.  Here  evidence 
which  was  at  law  inadmissible  was  allowed  to  go  to  the 
jury."  It  appears,  in  that  case,  that  though  the  prisoner 
was  defended  by  counsel,  no  objection  was  made  at  the  trial 
to  the  reception  of  the  incompetent  evidence. 

Where  one  convicted  of  crime  fails  to  show  specific  preju- 
dicial error  committed  at  the  trial,  and  the  record  fails 
to  disclose  that  he  has  been  deprived  of  some  constitutional 
or  statutory  right  or  guarantee,  he  cannot  secure  a  reversal 
on  the  ground  that  he  did  not  receive  a  fair  and  impartial 
trial  unless  it  appears  that  he  has  been  convicted  from  a 
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consideration  of  incompetent  evidence,  or  evidence  which 
does  not  tend  to  prove  him  guilty  of  the  crime  alleged,  or 
unless  it  appears  from  the  record  that  the  trial  was  so  im- 
properly conducted  that  the  appellate  coUrt  is  enabled  to 
say  from  the  record  as  a  whole  that  defendant  was  deprived 
of  his  substantial  rights. 

Counsel  suggests,  it  is  true,  that  witnesses  were  not  cross- 
examined  to  the  extent  that  they  might  have  been;  that 
the  prosecuting  attorney  was.  allowed  to  ask  leading  ques- 
tions to  a  greater  extent  than  was  fair;  that  counsel  for 
the  defense,  appointed  by  the  court,  consented  to  go  to  trial 
within  twelve  days  after  their  appointment,  a  length  of  time 
manifestly  too  short  to  prepare  for  the  defense  of  such  a 
serious  charge,  and  that  apparently  no  effort  was  made  to 
obtain  evidence  of  the  previous  good  reputation  of  appel- 
lant. But  we  do  not  consider  any  of  these  matters,  or  all 
of  them  together,  sufficient  to  negative  the  presumption  of 
a  fair  trial.  Probably  no  counsel  conducts  a  defense  of 
one  accused  of  crime  in  the  same  manner  as  another  counsel 
would  do.  Criticism  which  is  believed  to  be  well  founded 
might  be  urged  with  reference  to  any  criminal  defense,  but 
such  criticism  cannot  lead  to  a  reversal  of  the  judgment 
unless  it  becomes  apparent  that  the  substantial  rights  of  the 
defendant  have  been  invaded  and  that  there  has  been  a 
perversion  of  justice. 

From  the  record  in  this  case,  it  does  not  appear  that 
appellant  was  not  accorded  a  fair  and  impartial  triaL 

The  judgment  is  affirmed. 

Budge,  McCarthy,  Dunn  and  Lee,  JJ.,  concur. 
Petition  for  rehearing  is  denied. 

Idaho,  Vol.  88—62 
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ABUSE  OF  DISCBBTION. 
Where  the  showing  fails  to  present  any  fact  which  can  appeal 
to  the  discretion  of  the  courts  it  is  an  abuse  of  the  trial  court's 
discretion,   and   is   error  to   vacate   a  judgment   and  set  aside   a 
default.     (Armstrong  v.  Hartford  Pire  Ins.  Co.,  303.) 
See  Appeal  and  Error,  45;  Divorce,  3;  Evidence,  2;  Jury,  5. 

ACCESSOEY  AFTEB  THE  FACT. 
See  Criminal  Law,  34. 

ACCOMPLICE. 
See  Criminal  Law,  33. 

ACKNOWLEDGMENTS. 

1.  The  statute  of  Idaho  requires  that  a  person  acknowledging 
the  execution  of  an  instrunmnt  shall  be  personally  present  before 
the  officer  who  takes  and  certifies  such  acknowledgment.  (Myers 
V.  Eby,  266.) 

2.  Where  the  personal  presence  of  a  party  before  an  officer  is 
a  requirement  of  the  statute,  an  acknowledgment  made  by  a  person 
not  in  the  presence  of  the  officer,  by  means  of  the  telephone,  is 
void.     (Myers   v.   Eby,    266.) 

3.  The  taking  of  an   acknowledgment   is  a   guo^t- judicial   act, 
and  an  officer  who  is  himself  a  party  to  an  instrument  is  dis-  ^ 
qualified  to  take  the  acknowledgment,  and  an  acknowledgment 
80  taken  is  void.     (Knudsen  v.  Ljrthman,   7^) 

See  Married  Women,  7-9. 

ACTIONS. 
See  Corporations,  6;  Divorce,  10;  Guardian  and  Ward,  1« 

ACT  OF  GOD. 
See  Common  Carriers,  1,  2;  Damages,  3,  4. 

AITIDAVITS. 
In  accordance  with  C.  8.,  sec.   7998,  an  affidavit  taken  in  an- 
other state,  to  be  used  in  this  state,  may  be  taken  before  any 
notary  pubUe  in  such  state.     (Dahlstrom  v.  Walker,  374.) 

(819) 
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AGENT. 
Bee  Foreign  Corporations,  l,  2. 

ALIBI. 
See  Criminal  Law,  29,  30. 

ALIMONY. 
Courts   of  equity  have  inherent   jurisdiction  to   award   aKmony 
for  the  support  of  the  wife  and  minor  children  independent  of 
any  action  for  divorce  or  of  any  statutory  provision.     (Simonton 
Y«  Simonton,  255.) 

See  Divorce,  7. 

APPEAL  AND  ERBOB. 
Becord  on  Appeal, 

1.  If  the  transcript  does  not  contain  a  certificate  showing  what 
papers  were  submitted  to  the  judge  and  by  him  used  on  the 
hearing  of  a  motion  for  a  new  trial,  or  other  contested  motion, 
the  order  disposing  of  the  same  cannot  be  reviewed.  (Lyons  ?• 
Lambriz,   99.) 

2.  On  appeal  from  an  order  of  the  court  granting  or  denying 
a  contested  motion,  the  action  of  the  court  cannot  be  reviewed  un- 
less the  record  contains  a  certificate  identifying  the  papers  pre- 
sented to  and  used  in  the  consideration  of  the  motion.  (Talbot 
V.    ColUns,    169.) 

3.  The  errors  relied  upon  for  reversal  should  be  distinctly 
enumerated  in  appellant's  brief  in  conformity  with  Bule  42. 
However,  in  this  case  there  is  a  distinct  enumeration  of  the 
errors  relied  upon  in  the  argument  in  the  brief.  Therefore,  we 
do  not  feel  constrained  io  entertain  a  motion  to  strike  the  brief 
from  the  files.     (Noble  v.-  Harris,  188.) 

4.  Where  appellants  do  not  show  that  the  failure  of  the  re- 
porter to  lodge  his  transcript  with  the  clerk  of  the  court  below 
within  the  time  granted  by  the  trial  judge  is  without  fault  on 
their  part,  the  trial  judge  should  refuse  to  settle  the  same,  and 
even  though  settled  by  the  trial  judge,  the  transcript  will,  upon 
motion,  be  stricken  from  the  record  on  appeaL  (Berg  v.  Pen- 
nington,  198.) 

5.  Where  an  exception  is  not  taken  and  saved  at  the  time  an 
order  overruling  a  motion  for  a  new  trial  is  made,  or  if  the  objec- 
tion to  the  order  is  not  properly  presented  in  the  record  by  bill 
of  exceptions,  the  objections  are  waived,  and  will  not  be  consid- 
ered on  appeal.     (State  v.  Subisaretta,  473.) 
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APPEAL  AND  EBROB    (Continued). 

6.  This  court  cannot  review  an  order  denying  motion  for  a 
new  trial,  overruling  a  demurrer  to  an  information^  denying  a 
motion  to  set  aside  an  information  or  refusing  to  arrest  judg- 
ment, nor  can  it  pass  upon  objections  to  instructions  given  on 
the  court's  motion,  unless  such  matters  are  presented  by  bill  or 
bills  of  exceptions  settled  as  required  by  law.  (State  v.  Ford, 
689.) 

7.  Assignments  of  error  involving  the  action  of  the  trial  court 
in  overruling  motion  to  quash  the  information,  demurrer  to  the 
information  and  objections  to  the  introduction  of  testimony,  and 
in  denying  motion  in  arrest  of  judgment,  are  not  reviewable  upon 
appeal  when  no  exceptions  thereto  were  taken  or  preserved  in  a 
bill  of  exceptions.     (State  v.  White,  697;   State  v.  Colvard,  702.) 

8.  Instructions  given  by  the  court  of  its  own  motion,  to  which 
no  exceptions  were  taken  or  preserved  in  a  bill  of  exceptions, 
are  not  reviewable  on  appeal.  (State  v.  White,  697;  State  v. 
Colvard,  702.) 

9.  A  ruling  of  the  district  court  on  a  motion  for  new  trial 
will  not  be  reviewed  in  the  absence  of  the  certificate  required  by 
nile  24  of  the  rules  of  this  court,  showing  what  papers  were 
•ubmitted  to  the  trial  judge  and  used  by  him  on  the  hearing  of 
the  motion,  and  that  such  papers  constitute  all  the  records, 
papers  and  files  used  or  considered  by  said  judge  on  such  hear- 
ing.    (Spencer  v.  John,  717.) 

10.  Upon  appeal  from  a  judgment,  where  the  reporter's  tran- 
script has  been  stricken  from  the  files,  the  only  record  remain- 
ing before  this  court  is  the  judgment-roll.  (Bergh  v.  Penning- 
ton, 726.) 

11.  Upon  appeal  from  a  judgment,  where  the  record  consists 
of  the  judgment-roll  only,  and  where,  as  in  this  case,  the  findings 
ate  responsive  to  the  material  issues  presented  by  the  pleadings 
and  sustain  the  conclusions  of  law  and  the  decree  entered  thereon, 
the  judgment  will  be  afiirmed.     (Bergh  v.  Pennington,  726.) 

Itutruetions  to  Jury, 

12.  Even  though  the  trial  court  should  err  in  refusing  a  re- 
quested instruction,  such  refusal  does  not  require  the  reversal  of  the 
jitdgment  where  the  jury  by  a  specific  finding  of  fact  distinctly 
negatived  the  hypothesis  upon  which  alone  the  instruction  was  based. 
(KinjBell  v.  Chicago  etc.  By.  Co.,   1.) 

13.  Error  cannot  be  predicated  on  failure  to  instruct  the  jury 
as  to  the  measure  of  damages,  in  the  absence  of  a  request  for 
such  jurisdiction.     (Joyco  Brothers  v.  Stanfield,  68.) 
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APPEAL  AND  ERROE    (Continued). 

14.  AU  the  instruetionB  given  must  be  read  and  considered  to- 
gether in  order  to  determine  whether  or  not  the  charge  eorreetlj 
states  the  law  applicable  to  the  facts  of  the  case.  (Lyons  ▼. 
Lambrizy  99.) 

15.  It  is  not  prejudicial  error  to  refuse  to  strike  out  erroneous 
testimony,  nor  to  refuse  to  instruct  the  jury  to  disregard  the  same 
when  by  his  subsequent  answers  the  witness  has  shown  that  he 
had  no  personal  knowledge  of  the  facts  testified  to.  (State  ▼. 
Sheehan,  103.) 

16.  Nor  is  it  prejudicial  error  for  the  court  to  instruct  the 
jury  that  they  may  give  such  testimony  what  weight  they  think 
it  is  entitled  to,  when  it  is  apparent  from  all  of  the  facts  and 
circumstances  in  connection  therewith  that  the  jury  could  not 
have  been  misled  or  the  defendant  prejudiced  thereby.  (State  v. 
Sheehan,  103.) 

17.  Instructions  given  examined  and  found  to  state  the  law 
applicable  to  the  case  correctly.  (Stine  Lumber  &  Shingle  Co.  v. 
Hemenway,  384.) 

18.  Instructions  offered  by  appellant  and  refused  by  the  eourt 
examined,  and  so  far  as  not  included  in  the  instructions  given, 
found  not  to  state  the  law  correctly,  and  to  be  inapplicable  to  the 
evidence.     (Stine  Lumber  ft  Shingle  Co.  v.  Hemenway,  384.) 

19.  Heldy  that  the  trial  court  in  this  case  committed  no  preju- 
dicial or  reversible  error  in  the  admission  of  evidence  of  the  giving 
or  refusal  to  give  certain  instructions.     (State  v.  Sheehan,  553.) 

20.  The  judgment  of  the  lower  court  will  not  be  reversed  on  ac- 
count of  error  in  the  admission  of  evidence,  where  such  error  is  cor- 
rected by  proper  admonitions  or  instructions  to  the  jury  to  disregard 
such  testimony,  and  it  does  not  appear  that  such  admonitions  or 
instructions  of  the  court  have  failed  of  their  purpose.  (Smith 
V.   Hines,  582.) 

Dismissal  of  Appeal, 

21.  Failure  to  file  brief  within  the  time  prescribed  by  Rule  45 
is  not  a  ground  for  dismissal  of  appeal.     (Noble  v.  Harris,  188.) 

22.  Failure  to  serve  notice  of  appeal  upon  a  party  whose  in- 
terest will  not  be  adversely  affected  by  a  modification  of  the 
judgment  is  not  ground  for  dismissal  of  the  appeal.  (Bergh  v. 
Pennington,  198.) 

23.  An  order  for  a  judgment  is  not  appealable.  (Seisser  v. 
Oregon  Short  Line  R.  R.  Co.,  291.) 

24.  A  motion  to  dismiss  an  appeal,  on  the  ground  that  the  sub- 
stance of  the  controversy  between  the  parties  has  disappeared,  will 
be   overruled  if   the   appeal  presents   a   question   the   decision   of 
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APPEAL  AND  ERROB    (Continued). 

which  may  result  in  liability  on  an  injunction  bond  given  in  the 
case.     (Chrom  v.  Frahm,  314;  Warner  v.  Frahm,  319.) 

25.  In  the  absence  of  a  showing  of  valid  service  of  the  notice 
of  appeal,  an  attempted  appeal  should  be  dismissed.  (Davis  v. 
Bach,  551.)  ' 

26.  Where  a  sheriif  is  disqualified  from  serving  a  notice  of 
appeal  because  a  party  to  the  case,  attempted  service  by  him  in 
his  official  capacity,  by  his  deputy,  is  ineffective;  and  in  such 
ease  his  return  is  no  proof  of  service.     (Davis  v.  Bach,  551.) 

27.  When  it  appears  from  the '  record  that  no  final  judgment 
has  been  entered,  an  attempted  appeal  from  a  judgment  in  an 
action  will  be  dismissed.  (Continental  and  Commercial  Trust  and 
Savings  Bank   v.   Werner,    764.) 

Beview,  Afflrmancey  Beversal, 

28.  Assignments  of  error  which  involve  no  federal  question  can- 
not be  reviewed  by  the  supreme  court  of  the  United  States  under 
the  Judicial  Code,  sec.  237.     (Kinzell  v.  Chicago    etc.  By.  Co.,  1.) 

29.  An  error  by  the  trial  judge,  which  could  not  have  resulted 
in  the  disadvantage  of  appellant,  cannot  be  made  the  basis  of 
the  reversal  of  a  judgment.     (Joyce  Brothers  v.  Stanfield,  68.) 

30.  An  appeal  which  is  prematurely  taken  does  not  confer 
jurisdiction  on  this  court  and  its  dismissal,  although  on  other  than 
jurisdictional  grounds,  is  not  an  affirmance  of  the  judgment,  nor 
does  it  defeat  an  appeal  regularly  taken  within  the  time  and  in 
the  manner  prescribed  by  law.     (Stout  v.  Cunningham,  83.) 

31.  Prejudicial  error  cannot  be  predicated  upon  the  refusal  of 
the  court  to  strike  out  the  testimony  of  a  witness  estimating  his 
damages  for  the  loss  of  pasture  at  $20  x>er  acre  where  upon 
cross-examination  he  gave  as  his  reasons  therefor  that  it  would 
cost  him  that  amount  to  buy  like  pasture,  or  feed  to  take  the 
place  thereof,  no  other  pasture  being  available,  and  there  being 
no  substantial  conflict  as  to  the  estimate  of  damages  to  the  pas- 
ture, between  the  testimony  of  witnesses  for  appellant  and 
respondent.  (Groefsema  v.  Mountain  Home  Co-operative  Irr.  Co., 
86.) 

32.  Under  the  constitution  of  this  state,  the  legislature  may 
not  prescribe  the  time  or  place  of  hearing  and  determining  any 
cause  pending  on  appeal  in  the  supreme  court.  (Talbot  v.  Collins, 
169.) 

33.  The  question  as  to  whether  a  cross-complaint  states  a  cause 
of  action  so  as  to  invest  the  trial  court  with  jurisdiction  to  con- 
sider the  matters  therein  set  forth  is  fundamental  and  presents 
itself  on  appeal  from  a  judgment.     (Talbot  v.  Collins,  169.) 
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84.  As  a  general  rule,  a  party  cannot  avail  himself  of  a  de- 
fense for  the  first  time  in  the  appellate  court;  nor  will  a  ques- 
tion not  raised  in  the  trial  court  be  considered  on  appeal.  (Grant 
y.   St.   James   Mining   Co.,   Ltd.,    221.) 

35.  A  judgment  will  be  reversed  when  the  findings  are  not  sup- 
ported by  the  evidence.     (Rivers  v.   Rivers,  349.) 

36.  When  the  conclusions  of  law  and  the  judgment  based 
thereon  are  not  sustained  by  the  facts  found,  the  judgment  will 
be  reversed  or  modified.     (Willis' v.  Willis,  353.) 

37.  A  judgment  not  sustained  by  the  pleadings  will  be  reversed 
or  modified.     (Willis  v.  Willis,  353.) 

38.  Where  testimony  in  the  court  below  is  taken  before  a 
referee,  this  court  will  pass  upon  its  weight  and  credibility  even 
in  the  presence  of  confiict.     (Jackson  v.  Cowan,  525.) 

39.  Under  the  provisions  of  C.  S.,  sec.  7170  (R.  8.,  sec.  4824, 
as  amended  by  Laws  of  1907,  p.  483),  the  verdict  of  a  jury  will 
not  be  set  aside  where  there  is  substantial  evidence  to  support 
such  verdict.  (Watkins  v.  Mountain  Home  Co-operative  Lrr.  Co., 
623.) 

40.  Tinker  the  provisions  of  C.  S.,  sec.  6861  (R.  C,  sec.  4397), 
in  an  action  for  recovery  of  money  only  or  specific  real  property, 
it  is  optional  with  the  court  to  submit  or  refuse  to  submit  "par- 
ticular questions  of  fact"  to  the  jury.  (Watkins  v.  Mountain 
Home  Co-operative  lrr.  Co.,  623.) 

41.  Where  the  court  on  its  own  motion  or  the  motion  of  either 
party  has  submitted  "particular  questions  of  fact"  to  the  jury, 
it  is  not  reversible  error  for  the  court  to  receive  a  general 
verdict  with  such  questions  as  may  have  been  answered,  and  this 
is  in  effect  a  withdrawal  of  the  questions  that  the  jury  has 
failed  to  answer.  (Watkins  ▼.  Mountain  Home  Co-operative  Lrr. 
Co.,   623.) 

42.  Where  requests  for  the  submission  of  "particular  questions 
of  fact"  are  made,  the  questions  should  be  so  framed  as  to  call 
for  an  answer  as  direct  as  the  nature  of  the  inquiry  will  admit. 
(Watkins  v.  Mountain  Home  Co-operative  lrr.  Co.,  623.) 

43.  The  "particular  questions"  submitted  in  this  case  and  not 
specifically  answered  by  the  jury,  held  to  have  been  in  effect 
answered  by  the  general  verdict  and  questions  that  were  an- 
swered.    (Watkins  v.  Mountain  Home  Co-operative  lrr.  Co.,  623.) 

44.  Where  attention  of  the  court  is  called  to  objectionable 
remarks  of  counsel,  and  it  instructs  the  jury  to  disregard  them, 
such  conduct  of  counsel  will  not  ordinarily  be  grounds  for  a  re- 
versal of  the  judgment.     (Watkins  v.  Mountain  Home  Co-operative 


lrr.  Co.,  623.) 
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APPEAL  AND  ERROR    (Continued). 

45.  The  action  of  a  trial  court  in  refusing  to  set  aside  a  judg- 
ment by  default  on  account  of  inadvertence,  surprise  or  excusable 
neglect  will  not  be   disturbed  on   appeal,  unless   it  appears   that 
there  has  been  an  abuse  of  the  discretion  vested  in  such  court ' 
(Newman  v.  Oheesman  Automobile  Co.,  685,  688.) 

46.  Held,  under  the  facts  in  this  ease  the  court  did  not  err  in 
overruling  appellant's  motion  that  the  court  advise  the  jury  to 
acquit  appellant.     (State  v.  White,  697;  State  v.  Colvard,  702.) 

47.  The  record  in  this  case  fails  to  disclose  by  competent  evi- 
dence any  attempt  on  the  part  of  the  sheriff  or  his  deputies 
to  lure  appellant  into  the  commission  of  the  offense  for  which 
he  was  convicted,  and  error  cannot  be  predicated  upon  the  re- 
fusal of  the  court  to  give  appellant's  requested  ^  instructions 
thereon.     (State  v.  White,   697.;    State  v.   Colvard,   702.) 

48.  The  unlawful  possession  of  intoxicating  liquor  was  a  crime 
under  the  statutes  of  this  state  at  the  time  appellant  was  con- 
victed thereof.     (State  v.  White,  697;  State  v.  Colvard,  702.) 

49.  Where  there  is  a  substantial  conflict  in  the  evidence  in  a 
criminal  case  and  there  is  sufficient  competent  evidence  to  sustain 
the  verdict  of  the  jury,  such  verdict  will  not  be  disturbed  on 
appeal.     (State  v.  White,  697;  State  v.  Colvard,  702.) 

50.  Where  there  is  no  substantial  evidence  in  the  record  on 
appeal  to  support  the  verdict  or  judgment  of  the  court  below,  thq 
judgment  will  be  reversed.     (Spencer  v.  John,  717.) 

61.  The  action  of  the  trial  court  in  permitting  a  party,  who 
has  an  interest  in  the  controversy  but  is  represented  by  a  trustee, 
to  intervene,  if  error,  was  harmless,  inasmuch  as  no  substantial 
right  of  appellants  could  have  been  affected  thereby.  (Bergh  v. 
Pennington,  726.) 
See  Abuse  of  Discretion;  Common  Carriers,  6;  Corporations,  7;  Crim- 
inal Law,  2,  10-12,  38-41;  Divorce,  4;  Estates  of  Deceased  Per- 
sons,  1;  Evidence,  3-9,  24;  Guardian  and  Ward,  4-6;  Judgment; 
Jury,  3,  7;  Justice's  and  Probate  Court;  Nonsuit,  3;  Security  to 
Keep  the  Peace;  Waters  and  Watercourses,  4-11. 

APPROPRIATION. 

See  Municipal  Corporations,   1-4;   State  University,  3-7;   Waters  and 

Watercourses,  3,  14. 

ASSESSMENT. 
1.    Where   a    county   assessor   inseparably   commingles   property 
which  he  has  jurisdiction  to  assess  with  property  which  he  has  no 
jurisdiction  to  assess  in  his  description  thereof  on  the  assessment- 
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ASSESSMENT   (Continued). 

roll,    tKe    entire    assessment    is    void.     (Chicago   etc.   Bj,  Co.   t. 
Kootenai  Count7y  234.) 

2.  Where  the  assessment  of  property  is  void,  it  is  not  incum- 
bent upon  the  owner  thereof  to  tender  payment  of  the  taxes 
thereon  as  a  condition  precedent  to  his  right  to  cancel  a  tax  sale 
certificate  based  upon  such  void  assessment.  (Chicago  etc.  Bj. 
Co.  V.  Kootenai  County,  234.) 

See  Bailroads. 

ASSIGNMENT    FOB    BENEFIT   OP    CBEDITOBS. 

1.  A  voluntary  assignment  for  benefit  of  creditors  is  valid. 
(Bogers  v.  Boise  Association  of  Credit  Men,  513.) 

2.  Intent  to  delay  or  defraud  creditors  is  a  question  of  fact. 
The  mere  fact  that  a  transfer  prefers  certain  creditors  does  not 
avoid  it  under  C.  S.,  sec.  5433.  (Bogers  y.  Boise  Association  of 
Credit  Men,  513.) 

3.  Provisions  authorizing  the  assignee  to  continue  the  business, 
and  delay  sale  of  the  assets,  until  they  can  be  wisely  and  pru- 
dently' reduced  to  money,  do  not  invalidate  such  assignment. 
(Bogers  v.  Boise  Association  of  Credit  Men,  513.) 

4.  The  payment  of  the  debts  and  administration  of  the  trust 
for  that  purpose  is  sufficient  consideration.  (Bogers  v.  Boise 
Association  of  Credit  Men,  513.) 

5.  A  provision  for  payment  of  the  balance  to  the  assignors 
after  payment  of  all  the  debts  does  not  invalidate  the  assign- 
ment.    (Bogers  v.   Boise  Association  of  Credit  Men,  513.) 

ASSIGNMENTS   OF  EBBOB. 
See  Appeal  and  Error,  7,  28. 

ASSUMPTION    OF    BISK. 
See  Employer  and  Employee,   1,  2. 

ATTACHMENT. 

1.  Where  the  legal  title  to  attached  real  property  was  in  the 
United  States  at  the  date  of  the  levy,  and  the  equitable  title  was 
in  one  who  was  under  contract  to  convey  the  property  to  the  de- 
fendant in  the  attachment  suit  and  another,  the  defendant  had  an 
attachable  interest  in  such  real  property.  (Moseley  v.  Fidelity 
and  Deposit  Co.,  37.) 

2.  Under  the  statute  of  this  state  one  against  whom  an  attach- 
ment has  \\Tongfully  issued  is  entitled  to  recover  aa  a  part  of  hia 
damages  therefor  from  the  surety  on  the  attachment  bond  the  necea- 
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ATTACHMENT   (Continued). 

sary  expenses  ineurred  by  him  in  defending  against  such  attach- 
ment.    (Moselej  v.  Fidelity  and  Deposit  Co.,  37.) 

8.  Where  plaintiff  and  defendant  in  an  attachment  suit  were 
both  nonresidents  of  the  state  at  the  date  of  the  commencement  of 
the  action,  the  attachment  proceeding  alone  being  the  effective 
cause  of  bringing  the  defendant  into  the  Idaho  court,  and  the  de- 
fendant having  thereafter  been  compelled  to  try  the  case  on  its 
meirits  in  order  to  purge  his  property  of  the  attachment  lien,  upon 
winning  such  suit  he  is  entitled  to  recover  from  the  surety  on  the 
attachment  bond,  aa  proper  damages,  his  necessary  expenses,  court 
*cost8  and  attorney  fees  incurred  in  defending  the  attachment  suit. 
(Moseley  v.  Fidelity  and  Deposit  Co.,  37.) 

4.  An  allowance  of  $4.00  per  diem  each  for  two  keepers  for 
keeping  possession  of  and  preserving  property  under  attachment  is 
in  conflict  with  C.  S.,  sec.  3704,  which  provides  "that  no  more  than 
$3.00  per  diem  be  allowed  to  a  keeper."  In  this  case  $3.00  per 
diem  for  one  keeper  will  be  allowed,  although  the  trial  court  made 
no  order  allowing  keepers'  fees,  inasmuch  as  appellant  does  not 
question  such  allowance.     (Cosner  v.  United  Mines    Co.,  801.) 

5.  Where  in  a  claim  for  wages  no  demand  is  made  in  writing 
by  plaintiff  in  accordance  with  the  provisions  of  C.  S.,  sec.  7380, 
it  is  error  to  allow  attorney's  fees  to  plaintiff.  (Cosner  y.  United 
Mines  Co.,   801.) 

ATTORNEYS. 
Acta  committed  and  opinions  expressed  by  an  attorney  of  this 
eourt,  during  the  war,  which  were  not  in  accord  with  the  stand- 
ard of  patriotism  set  by  the  Bar  Association  and  observed 
by  the  average  citizen  and  member  of  the  profession,  but  which 
nevertheless  did  not  amount  to  treason,  nor  to  a  violation  of  the 
espionage  law  then  in  force,  or  of  any  federal  or  state  statute, 
nor  to  a  violation  of  the  oath  and  duties  of  an  attorney,  as  pre- 
scribed by  the  statutes  and  the  decisions  and  rules  of  this  court, 
do  not  constitute  legal  ground  for  disbarment  or  suspension.  (In 
re  Clifton,  614.) 

See  Appeal  and  EVror,  44. 

ATTORNEYS'   FEES. 
See  Attachment,  5;  Divorce,  2,  3,  5-11;  Employer  and  Employee,  6, 7. 

BAR    TO    ACTION. 
See  Nonsuit,  4;   Torts,  1, 

BILL   OF   EXCEPTIONS. 
See    Appeal    and    Error,    5-11. 
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BUiLS  AND  NOTES. 
See  Negotiable   Instrumenti. 

BOND  ISSUE. 
See  Irrigation  Districts. 

BONDS. 

See  Irrigation  Districts;   Municipal  Corporations,  8;  Municipal  Sfiwer- 

age  Improvement. 

BOOK  ENTBIES. 
See  Evidence,  22-24. 

BUEGLARY. 
See  Criminal  Law,  85. 

CANALS. 
See   Corporations,  2;   Waters   and   WatercoorseBi   12. 

CABRIEBS. 
See  Common  Oarrien. 

CASUALTY. 
See  Municipal   Corporations,   1,   &» 

CERTIORARI. 
See  Courts,  1,  2. 

CHATTEL  MORTGAGE. 

1.  Where  the  mortgagee  in  a  chattel  mortgage  forecloses  such 
mortgage  by  notice  and  sale  before  the  debt  is  due,  it  is  a  oon> 
version  of  the  mortgaged  property.  (First  Savings  Bank  of 
Pocatello  V.   Sherman,  343.) 

2.  Where  a  note  is  secured  by  a  chattel  mortgage,  which  is 
foreclosed  by  the  mortgagee  by  summary  proceedings  by  notiee 
and  sale  before  the  note  is  due,  and  the  amount  received  at  tlie 
foreclosure  sale  is  indorsed  on  the  note,  and  suit  is  brought  by 
the  mortgagee  to  recover  the  balance  due  on  the  note  from  the 
mortgagors,  a  cause  of  action  arising  out  of  the  conversion  of  the 
mortgaged  chattels  by  such  wrongful  foreclosure  is  a  counter- 
claim, though  denominated  a  cross-complaint,  and  is  deemed  con- 
troverted under  C.  S.,  sec.  6717.  (First  Savings  Bank  of  Poca- 
tello V.  Sherman,  343.) 
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CHATTEL  MORTGAGE   (Continned). 

8.  A  mortgage  on  a  growing  crop  dviij  recorded  is  valid  aa 
against  one  who  purchases  the  crop  from  the  mortgagor  after 
severance.     (Adams  v.  Caldwell  Milling  &  Elevator  Co.,  677.) 

4.  One  who  purchases  such  a  crop  from  the  mortgagor  with- 
out the  consent  of  the  mortgagee  is  liable  to  the  mortgagee  in 
conversion  for  the  reasonable  value  of  the  crop  so  purchased, 
up  to  the  amount  due  and  unpaid  on  the  mortgage.  (Adams  v. 
Caldwell  Milling  ft  Elevator   Co.,   677.) 

CLASS  LEGISLATION. 
See  Constitutional  Law,  1. 

OOEBCION. 
See  Remedies  at  Law,  2. 

COMMON  CARRIERS. 

1.  Under  the  Carmack  Amendment,  liability  of  a  carrier  for 
damages  as  initial  carrier  depends  upon  the  reception  of  goods 
in  one  state  for  transportation  to  a  point  in  another  state  or  terri- 
iOTj,  rather  than  the  intention  which  the  shipper  may  have  had  at 
the  time  of  loading  the  cars  but  which  does  not  find  expression  in . 
some  form  of  contract;  and  where  all  the  obligations  of  a  previous 
contract  of  shipment  are  terminated,  and  there  has  been  a  deliv- 
ery to  the  consignee  prior  to  the  making  of  the  subsequent  con- 
tract for  shipment  into  another  state,  the  carrier  receiving  the 
property  under  the  subsequent  contract  of  shipment  is  the  initial 
carrier.     (Rice  v.  Oregon  Short  Line  R.  R.  Co.,  565.) 

2.  A  carrier  is  liable  for  damages  proximately  caused  by  an 
act  of  God,  in  case  its  failure  to  use  reasonable  diligence  to  pre- 
vent or  mitigate  the  damage  contributes  to  the  loss.  (Rice  v. 
Oregon  Short  Line  R.  R.  Co.,  565.) 

3.  Held,  that  plaintiff's  right  to  recover  in  this  action,  taking 
the  allegations  of  the  complaint  all  together,  is  not  based  upon 
alleged  oral  contract,  but  on  the  alleged  carelessness  and  negligence 
of  defendant  railroad  corporation  in  performing  its  obligations 
as  a  common  carrier.     (Smith  v.  Hines,  582.) 

4.  Instruction  in  regard  to  liability  of  common  carrier  in  pro- 
viding proper  facilities  for  unloading  of  livestock  considered  and 
approved.     (Smith  v.  Hines,  582.) 

5.  A  common  carrier  is  required  to  deliver  goods  intrusted  to 
him  at  a  safe  place  accessible  to  the  consignee,  and  where  delivery 
of  livestock  is  to  be  made  from  a  car,  such  ear  must  be  placed  by 
the  carrier  where  it  may  be  conveiiiently  unloaded  by  the  consignee. 
(Smith  y.  Hines,  582.) 
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COMMON  CARBIEB8  (Continued). 

6.  In  an  action  for  ddmages,  where  there  is  substantial  evi- 
dence to  support  the  finding  of  the  jury  that  defendant  was  negli- 
gent, such  finding  will  not  be  disturbed  hj  the  appellate  court. 
(Smith  V.  Hines,  582.) 

7.  Where,  in  an  action  against  a  carrier  for  damages  to  sheep 
before  delivery  to  consignee,  it  is  alleged  and  proved  that  the  market 
value  of  such  sheep  wa§  depreciated  by  reason  of  the  fact  that  they 
would  not  breed  on  account  of  the  injuries  sustained,  and  that  this 
element  of  damage  flowed  directly  from  the  injuries  in  question, 
the  jury  under  proper  instructions  from  the  court  may  award  plain- 
tiff just  compensation  for  the  loss  thereby  sustained.  (Smith  t. 
Hines,  582.) 

Bee  Constitutional  Law,  1;  Sale  of  Personal  Property,  2, 

COMMUNITY  PROPERTY. 
See  Divorce,  1,  6;  Husband  and  Wife,  1,  2;  Married  Women,  3-». 

CJONDITIONAL  SALES. 
See  Contracts,  2;  Lease,  2. 

CONFISCATION. 
See  Intoxicating  Liquors. 

CONFLICT  OF  EVIDENCBL 
See  Evidence,  1-9. 

CONSIDERATION. 
See  Contracts,  1,  4. 

CONSPIRACY. 
See  Divorce,  4. 

CONSTITUTIONAL  LAW. 

1.  A  law  which  is  made  applicable  to  one  class  of  persona 
alone  must  bf  based  on  a  substantial  difference  between  the  situ- 
ation  of  its  members  and  that  of  those  to  whom  it  does  not  apply, 
and  one  which  purports  to  impose  on  a  certain  class,  engaged  in 
the  transportation  of  freight  and  passengers  for  hire,  burdensome 
taxes  and  regulations,  and  to  exempt  therefrom  others  engaged  in 
the  same  business,  without  justification  or  reason  for  the  classifica- 
tion, conflicts  with  art.  1,  sec.  13,  of  the  constitution  of  Idaho. 
(State  V.  Crosson,  140.) 

2.  The  power  of  the  legislature  to  enact  that  proof  of  a 
given  fact  shall  be  prima  facie  evidence  of  another  fact  is  limited 
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CONSTITUTIONAL  LAW   (Continued). 

by  the  rale  that  there  must  bie  some  rational  connection  between 
the  fact  proved  and  the  ultimate  fact  presumed,  and,  in  criminal 
cases,  that  the  evidence  shall  not  be  deemed  conclusive.  (State  v. 
Grimmett,  203.) 

3.  When  a  constitutional  provision  or  legislative  act  is  fairly 
open  to  two  constructions,  one  of  which  will  carry  out  and  the 
other  defeat  some  great  public  purpose  for  which  it  was  designed, 
the  former  construction  should  be  applied.  (State  v.  State 
Board  of  Education,   415.) 

4.  The  power  of  the  state  legislature  in  the  creation  of  in- 
debtedness, or  the  expenditure  of  state  funds,  or  making  appro- 
priations is  plenary,  except  as  limited  by  the  state  constitution. 
(State  V.  Banks,  765.) 

5.^  S.  B.  No.  319,  1921  Session  Laws,  page  112,  authorizing 
and  directing  the  state  treasurer  to  appoint  a  fiscal  agent,  is  not 
in  conflict  with  the  state  constitution.     (State  v.  Banks,  765.) 

6.  Chapter  193  of  the  Session  Laws  of  1919,  proposed  Idaho 
state  highway  bonds,  fourth  issue,  to  vote  of  the  people,  meets 
the  requirements  of  art.  8,  sec.  1,  of  the  state  constitution,  and 
is  a  valid  act  of  the  state  legislature.  (State  v.  Banks,  765.) 
See  Appeal  and  Error,  32;  Corporations,  1,  2;  Highway  Districts,  1; 
Municipal  Corporations,  6;  Municipal  Sewerage  Improvement,  2; 
State  University,   1-4. 

CONTRACTS. 

1.  If  a  claim  is  made  in  good  faith  for  unliquidatecT  damage! 
and  is  disputed  and,  by  way  of  compromise,  the  claimant  prom- 
ises to  forbear  to  sue  on  it,  and  the  one  against  whom  it  is  made 
promises  to  pay  a  sum  of  money  in  full  satisfaction  of  the  claim, 
the  agreement  is  based  on  a  valuable  consideration,  and  may  be 
enforced  in  an  action  at  law.     (Ticknor  v.  McGinnis,  308.) 

2.  Conditional  sales,  like  other  contracts,  are  to  be  construed 
according  to  the  intent  of  the  parties  as  disclosed  by  the  terms 
employed  when  they  are  not  ambiguous.     (Naylor  v.  Simmons,  320). 

3.  The  statute  of  frauds  does  not  apply  to  a  contract  which 
has  been  fully  performed.     (Willis  v.  Willis,  353.) 

4.  The  completion  of  diversion  works  in  time  to  protect  per- 
mit-holder's rights  which  might  otherwise  be  lost  is  such  a 
benefit  to  the  permit-holder  as  to  constitute  a  valid  considera- 
tion for  an  agreement  that  the  right  to  use  the  waters  diverted 
by  the  works  as  between  the  parties  should  be  equal  as  to  priority. 
(Willis  V.  Willis,  363.) 

5.  Where  the  purpose  and  tendency  of  evidence  is  to  prove  the 
rescission  of  a  contract  of  sale,  and  the  verdict  on  that  point  is 
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CONTRACTS  (Continued), 

in  appellant's  favor,  the  admission  of  the  evidence,  although 
erroneous,  does  not  result  in  his  injury.  (Downing  v.  Panata, 
300.) 

See  Lease;  Married  Women;  Sale  of  Personal  Property;  Specific  Per- 
formance; Vendor  and  Vendee,  3,  6. 

CONTRTBTTTORY  NEGLIGE'NCB. 
See  Employer  and  Employee,  4;  Nonsuit,  2. 

CONVERSION. 
Bfie  Chattel  Mortgaj^e,  1-4;  Trusts,  3. 

CORPORATIONS. 
Private  Corporatiom. 

1.  Private  corporations  are  '^persons"  within  the  meaning  of 
the  provision  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States, , whereby  each  state  is  prohibited  from  denying 
to  any  person  within  its  borders  the  equal  protection  of  the  laws. 
(Crom  V.  Prahm,  314;   Warner  v.  Frahm,  319.) 

ComtitutionaLl  Law, 

2.  A  statute  whereby  it  is  sought  to  grant  rights,  powers  and 
privileges  to  corporations  organized  and  existing  for  the  control 
or  management  of  irrigation  canal  systems,  constructed  and 
operated  pursuant  to  the  Carey  Adt  of  Congress,  while  they  are 
denied  to  other  corporations,  although  organized  and  eadsting  for 
the  control  and  management  of  like  enterprises,  but  which  have 
procured  their  canal  systems  from  sources  other  than  Carey  Act 
construction  companies,  is  in  contravention  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States.  (Crom  v. 
Frahm,  314;   Warner  v.   Frahm,  319.) 

Confession  of  Judgment  by. 

3.  As  a  general  rule,  a  corporation,  in  a  proper  ease,  by  its 
proper  officer,  may  confess  judgment  without  action.  (Dahlstrom 
V.  Walker,  374.) 

4.  A  confession  of  judgment  in  this  state,  executed  in  con- 
formity with  the  statute,  in  substance  and  form,  by  an  officer 
having  apparent  authority  so  to  do,  and  in  additio^i  thereto  re- 
citing that  his  action  in  so  doing  was  authorized  by  the  directors 
of  the  corporation,  whose  action  was  ratified  by  the  stockholdera 
thereof,  is  not  void  upon  its  face  and  is  not  subject  to  successful 
collateral  attack.     (Dahlstrom  v.  Walker,  374.) 
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COBPOBATIONS  (Continued). 

5.  A  judgment  of  a  corporation  obtained  by  eonfesfdon,  in 
favor  of  an  officer  thereof,  is  not  void  when  it  doea  not  appear 
that  it  was  fraudulently  obtained.     (DahUtrom  v.  Walker,  374.) 

Defunct  Corporations, 

6.  A  new  corporation  which  claims  to  have  succeeded  to  the 
interests  ot  a  defunct  corporation  has  no  right  to  continue  the 
action  in  the  absence  of  an  order  of  the  court  allowing  it  to  do 
so.     (Holter  v.   Hauser,  406.) 

7.  An  attempted  appeal  in  the  name  of  a  defunct  corpora- 
tion, no  order  having  been  made  allowing  the  new  corporation 
to  continue  the  action,  confers  no  jurisdiction  on  this  court,  and 
should  be  dismissed  on  .the  court's  own  motion.  (Holter  v.  Hauser, 
406.) 

OfUcers  of. 

8.  An  officer  or  director  of  a  corporation,  or,  a  general  man* 
ager  who  is  neither  a  stockholder,  officer  nor  director,  but  merely 
an  employee  of  the  company,  does  not  sustain  a  fiduciary  rela- 
tion to  an  individual  stockholder  with  respect  to  his  stock,  and 
consequently  may  purchase  stock  from  him  with  the  same  freedom 
as  though  he  were  a  stranger,  and  in  so  doing  the  mere  failure 
to  disclose  information  as  to  the  value  of  the  stock  or  the  fact 
that  he  will  be  able  to  dispose  of  it  at  a  higher  price  will  not 
render  him  liable,  in  the  absence  of  actual  fraudulent  mis- 
represent ationf.     (Stout  V.  Cunningham,  464.) 

9.  In  this  case  the  defendant  Blanchard  &  Company  sent  to 
the  shareholders  of  the  Boise  power  company  a  circular  letter  in 
which  the  following  language  was  used:  "A  proposition  in  the 
nature  of  a  sale  and  merger  has  been  made  us  on  behalf  of  the 
shareholders."  This  was  followed  by  a  letter  to  the*  shareholders 
from  the  City  Trust  Company,  referring  to  the  first  letter,  and 
advising  shareholders  to  send  their  shares  of  stock  to  the  latter 
company,  properly  indorsed,  to  be  by  said  trust  company  delivered 
upon  payment  being  made,  together  with  other  information  show- 
ing that  a  sale  of  such  stock  was  being  negotiated.  Held,  suffi- 
cient notice  to  put  shareholders  upon  inquiry  as  to  who  was 
assuming  to  act  in  their  behalf  and  what  interest  he  had  in  such 
proposed  sale.     (Stout  v.  Cunningham,  464.) 

See  Default,   2;    Foreign   Corporations;   Married  Women,   5,   6;    State 
University;   Stock  and  Stockholders. 

COSTS. 
1.    When  costs  are  awarded  on  appeal  by  the  supreme  court, 
inch   costa   are   taxed   according   to   the  provisions   of   C.   S.,   sec.  . 
Idaho,  Vol.  88—58 
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COSTS  (Continued). 

7219,  and  rules  89  and  40  of  this  ^urt,  and  become  a  part  of 
its  judgment;  the  lower  court  ia  without  authority  to  strike  such 
costs  from  the  judgment.  *  (Mountain  Home  Lumber  CJo.  ▼.  Swart- 
wout,  737.) 

2.  Where  a  judgement  has  been  reversed  and  remanded  to  the 
trial  court,  with  directions  to  enter  a  specific  judgment,  and 
costs  have  been  awarded  to  the  prevailing  party  by  thia  court, 
he  may  file  and  serve  a  memorandum  of  his  costs  incurred  in  the 
lower  court  within  five  days  after  he  has  notice  of  the  filing  of 
I  the  remiititur  from  this  court  (Mountain  Home  Lumber  Co.  t. 
Swartwout,  737.) 

See  Divorce,  9,  IL 

COUNTERCLAIM. 
See  Chattel  Mortgage,  2;  Pleading,  8. 

COUNTIES. 

1.  Under  the  provisions  of  art.  7,  sec.  15,  of  the  constitution, 
and  C.  8.,  sec.  3219,  moneys  in  the  county  treasury  at  the  end  of 
the  county  fiscal  year  are  to  be  transferred  to  the  warrant  re- 
demption fund  by  resolution  of  the  board  of  county  commissioners 
only  when  they  are  not  needed  in  the  payment  of  current  expenses 
for  the  purposes  or  funds  for  which  they  were  collected.  (Laclede 
Highway  District  v.  Bonner  County,  476.) 

2.  The  determination  as  to  whether  moneys  remaining  in  the 
county  treasury  at  the  end  of  the  fiscal  year  shall  be  deemed 
needed  for  current  expenses,  for  the  purposes  or  funds  for  which 
they  were  collected,  or  whether  they  shall  be  transferred  to  the 
warrant  redemption  fund,  rests  in  the  discretion  of  the  board  of 
county  commissioners.  (Laclede  Highway  District  v.  Bonner 
County,  476.) 

3.  The  purpose  of  art.  7,  sec.  15  of  the  constitution  is  to  put 
county  finances  on  a  cash  basis,  and  the  legislature  is  without 
authority  to  direct  the  transfer  of  moneys  to  the  warrant  redemp- 
tion fund  out  of  any  fund  at  the  end  of  the  fiscal  year,  so  long 
as  such  moneys  are  needed  in  such  fund  to  meet  the  expenaes 
chargeable  thereto,  in  order  that  the  fund  may  be  kept  on  a  eash 
basis;  and  only  the  surplus  above  the  amount  needed  for  current 
expenses  may  property  be  transferred  to  the  warrant  redemption 
fund  to  take  up  outstanding  unpaid  warrants  drawn  upon  other 
funds.     (Laclede  Highway  District  v.  Bonner  County,  476.) 

See  Highway  Districts,  3,  4. 


Digitized  by 


Google 


Index— Vol.  33.  835 


COUNTY  COMMISSIONE'BS. 
Set   Oountiea;    ElectioziB^    4;    Herd    District;    Highway    Difltriets,    4; 

Taxation. 

OOUBTS. 

1.  Tlie  jurisdiction  of  the  supreme  court  of  the  United  States 
to  review  the  proceedings  of  state  courts  is  not  that  of  a  general 
reviewing  court,  but  is  limited  to  specific  inetancee  of  denials  of 
federal  rights  or  federal  questions  involved.  (Einzell  v.  diicago 
etc.  By.  Co.,  1.) 

2.  Where  a  state  court  has  declined  to  rule  on  errors  properly 
assigned  upon  the  theory  that  the  decision  of  the  federal  question  in- 
volved disposes  of  the  case,  and  the  cause  on  certiorari  to  the  su- 
preme court  of  the  United  States  is  reversed  and  remanded  for 
further  proceedings  not  inconsistent  with  the  decision  of  the  latter 
court,  the  former  court  should  dispose  of  the  errors  so  left  un- 
decided.    (Kinzell  v.  Chicago  etc.  Bj.  Co.,  1.) 

3.  In  the  absence  of  statutory  authority,  a  court  is  without 
power  to ,  direct  or  authorize  a  guardian  to  mortgage  his  ward's 
property.     (Wright  v.  Atwood,  455.) 

4.  The  judgment  of  a  court  of  general  jurisdiction  may  be 
collaterally  attacked*  when  such  court  has  exceeded  the  power  con- 
ferred upon  it  by  statute,  although  it  may  have  had  jurisdiction 
of  the  subject  matter  and  of  the  parties  to  the  suit.  (Wright 
y.  Atwood,  455.) 

5.  When  a  particular  judgment  is  directed  by  an  appellate 
court,  the  lower  court,  in  entering  such  judgment,  does  not  act 
of  its  own  motion,  but  in  obedience  to  its  superior,  and  no  modi- 
fication of  such  judgment  can  be  made  by  the  lower  court;  its 
act  is  a  purely  ministerial  act.  (Mountain  Home  Lumber  Co.  v. 
Swartwout,  737.) 

6.  Where  the  supreme  court  remands  a  cause  with  directions 
to  enter  a  special  judgment,  the  clerk  of  this  court  must  certify 
the  same  to  the  clerk  below,  who  must  attach  such  certificate  to 
the  judgment-roll;  in  so  doing,  the  clerk  of  the  lower  court  acts 
ministerially,  and  by  authority  of  this  court.  (Mountain  Home 
Lumber  Co.  v.  Swartwout,  737.) 

See   Costs;    Inebriates;    Judgment,  4,  5;    Justice's   or  Probate  Court. 

CBEDITOBS.  » 

See  Assignment  for  Benefit  of  Creditors,  1-5;  Estates  of  Deceased 
Persons,  2,  3,  5;  Guardian  and  Ward,  1-3;  Husband  and  Wife, 
7-10;  Stock  and  Stockholders;   Trusts. 
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CRIMINAL  LAW. 
Fleadingg — Motions, 

1.  A  criminal  complaint,  in  order  to  be  sufficient,  tnnst  set 
forth  all  the  elements  necessary  to  constitute  the  crime  sought  to 
be  charged.     (State  t.  Bidegain,  66.) 

2.  A  departure  from  the  form  or  mode  prescribed  in  the  code 
respecting  pleadings  and  proceedings  in  criminal  cases  or  mistakes 
and  errors  therein  which  do  not  tend  to  prejudice  the  substantia] 
rights  of  the  defendant  will  not  justify  the  reversal  of  a  judg- 
ment of  conviction.     (State  v.  McBride,  124.) 

3.  If  a  demurrer  to  an  information  ia  allowed,  the  judgment  is 
final  and  a  bar  to  a  future  prosecution  for  the  same  offense,  un- 
less the  court  directs  the  prosecuting  attorney  to  file  another  in- 
formation, or,  in  case  of  an  indictment,  directs  the  case  to  be 
resubmitted  to  the  same  or  another  grand  jury;  but  in  order 
that  the  action  of  the  court  in  sustaining  a  demurrer  may  be  a 
bar  to  a  future  prosecution,  proof  must  be  submitted  that  the 
offense  thereafter  charged  is  the  same.     (State  y.  Bilboa,  128.) 

4.  G.  S.,  sec.  8829,  does  not  authorize  inclusion  in  an  informa- 
tion of  more  than  one  offense,  except  when  the  offenses  charged 
relate  to  the  sales  of  intoxicating  liquor.     (State  y.  Bilboa,  128.) 

5.  The  fact  that  two  offenses  are  charged  in  a  complaint  be- 
fore a  committing  magistrate  does  not  deprive  the  prosecuting 
attorney  of  power  to  file  an  information  charging  an  offense  for 
which  the  accused  has  been  held  to  answer.  (State  v.  Bilboa, 
128.) 

6.  Where  an  information  charges  more  than  one  offense,  con- 
trary to  the  provisions  of  the  statute,  a  demurrer  thereto  on  the 
ground  of  duplicity  in  the  information  should  be  granted.  (State 
y.  Bilboa,  128.) 

7.  A  motion  to  set  aside  an  indictment,  if  made  at  the  time  of 
arraignment,  may  be  made  for  any  cause  which  would  have  been 
good  ground  for  challenge,  cither  to  the  panel,  or  to  an  individual 
grand  juror.     (State  v.  Koberts,  30.) 

8.  An  irregularity  in  the  procedure  whereby  a  grand  jury  is 
summoned  is  not  ground  for  quashing  an  indictment  found  by  it 
unless  prejudice  is  shown  to  have  been  thereby  occasioned  to  the 
substantial  rights  of  the  accused,  but  where  through  failure  to  con- 
form to  the  requirements  of  the  law  the  grand  jury  acquires  no 
legal  existence,  the  indictment  should  be  quashed,  upon  proper  mo- 
tion seasonably  made.     (State  v.  Roberts,  30.) 

9.  A  grand  jury  has  no  authority  to  inquire  and  present  un- 
ices legally  impaneled,  and  an  indictment  found  by  si^cteen  men, 
all  or  some  of  whom  have  been  summoned  by  the  sheriff  without 
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CRIMINAL  LAW   (Continued). 

legal  process  authorizing  and  directing  him  to  do  80;  is  subject  to 
motion  to  quash.     (State  v.  Boberts,  30.) 

10.  Where  an  information  charges  more  than  one  offense  and 
a  demurrer  is  interposed  upon  that  ground,  and  the  jury  finds 
the  defendant  guilty  of  all  the  offenses  charged,  a  motion  in 
arrest  of  judgment  should  be  granted.     (State  v.  Hall,  135.) 

11.  Where  a  motion  in  arrest  of  judgment  has  been  interposed 
by  a  defendant  who  has  been  found  guilty  of  several  offenses 
charged  in  a  single  information,  to  which  infonnation  a  demurrer 
has  been  filed'  upon  the  ground  of  duplicity,  it  is  error  for  the 
eourt  to  grant  the  motion  as  to  all  but  one  of  the  offenses  of 
which  defendant  has  been  found  guilty,  and  to  permit  the  prose- 
euting  attorney  to  select  the  offense  upon  which  the  defendant 
shall  be  sentenced.     (State  y.  Hall,  135.) 

LimitaUont, 

12.  Statutes  of  limitation  in  criminal  eases  differ  from  those 
in  civil  cases,  in  that  in  civil  cases  they  are  statutes  of  repose, 
while  in  criminal  eases  they  create  a  bar  to  the  prosecution. 
(State  y.  Steensland,  529.) 

13.  The  time  within  which  a|i  offense  is  committed  is  a  juris- 
dictional fact  in  all  cases  subject  to  limitation.  (State  v.  Steens- 
land,  529.) 

14.  A  plea  of  not  guilty  raises  the  issue  of  the  bar  of  the 
statute  of  limitations  in  all  cases  where  the  prosecution  of  the 
offense  is  subject  to  limitation.     (State  v.  Steensland,  529.) 

15.  Where  the  issue  of  the  statute  of  limitations  is  raised  by 
a  plea  of  not  guilty,  the  time  when  the  offense  was  committed 
becomes  a  material  element  in  the  case,  and  proof  must  be  made 
by  the  state  tending  to  show  that  its  right  to  prosecute  and 
punish  for  the  offense  alleged  in  the  indictment  or  information 
is  not  barred.     (State  v.  Steensland,  629.) 

Instructions  to  Jury, 

16.  An  instruction  that  "Under  the  laws  of  this  state  all  per- 
sons concerned  in  the  commission  of  a  crime,  whether  they  directly 
commit  the  act  constituting  the  offense  or  aid  and  abet  in  its 
commission,  or  advise  and  encourage  its  commission,  are  princi- 
pals in  any  crime  so  committed,  .  .  .  .  "  is  in  substantial  con- 
formity with  C.  S.,  section  8093,  and  correctly  states  the  law. 
(State  V.  Sheehan,  103.) 

17.  An  instruction  that  failure  to  retain  in  one's  possession  for 
thirty  days  the  hides  taken  off  of  any  cattle  slaughtered  by  him 
is  prima  fade  evidence  of  the  commission  by  such  person  of  the 
crime  of  grand  larceny  as  to  the  cattle  so  slaughtered  is  error, 
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CBIMINAIi  LAW   (ContSnned). 

sinee  it  permits  a  conviction  of  the  crime  of  grand  larceny  with- 
out any  proof  of  the  corpus  deHcti,     (State  v.  Grimmett,  203.) 

18.  In  this  case  the  conrt  properly  instructed  the  juiy  thafc  it 
is  not  necessaiy  for  the  prosecutrix  to  be  corroborated  as  to  the 
particular  acts  constituting  the  offense,  but  unnecessarily  injected 
into  the  instruction  the  words,  ''and  the  corroborating  drcum- 
Btances  and  facts  testified  to  by  other  witnesses"  without  adding 
thereto  the  further  condition^  "if  you  find  from  the  evidence  that 
there  are  eonroborating  facts  and  circumstances,"  but  since  the 
court  amply  protected  the  appellant  in  other  instructions,  the 
error  was  without  prejudice  to  any  of  his  substantial  rights. 
(State  V.  Pettit,  326.) 

19.  A  requested  instruction  requiring  the  conrt  to  single  out 
any  particular  fact  in  evidence  and  suggest  to  the  jury  the  effect 
which  may  be  given  <to  it  is  properly  refused.  (State  v.  Pettit, 
826.) 

20.  Certain  instructions  considered  and  found  that  no  error  was 
committed  by  the  trial  court  in  giving  them.  (State  t.  Pettit, 
326.) 

20^'.  All  instructions  given  by  the  court  must  be  construed  to- 
gether. It  is  not  error  to  instruct  the  jury  that  circumstantial  evi- 
dence is  legal  evidence  in  an  instruction  defining  circumstantial 
evidence,  where  in  the  other  instructions  all  the  essential  elements 
of  the  crime  are  pointed  out,  and  the  jury  is  instructed  that  it  is 
necessary  that  the  defendants  be  proved  guilty  so  clearly  and  con- 
clusively that  there  is  no  reasonable  theory  upon  which  they,  or 
either  or  both  of  them,  can  be  innocent,  in  order  to  render  a 
verdict  of  conviction.     (State  v.  Bamirez,  803.) 

Evidence. 

21.  Evidence  examined  and  found  to  be  insufficient  to  sustain 
the  verdict.     (State  v.  Mallea,  65.) 

^2.  Where  the  evidence  shows  the  defendant  entered  a  building, 
committed  a  theft  and  immediately  went  out,  the  question  as  to 
whether  the  entry  was  made  with  burglarious  intent  is  one  for 
the  jury.     (State  v.  Dwyer,  224.) 

28.  lli  order  to  sustain  a  conviction  based  solely  on  circumstan- 
tial evidence,  the  circumstances  must  be  consistent  with  the  guilt 
of  the  accused  and  inconsistent  with  his  innocence,  and  incapable 
of  explanation  on  any  other  reasonable  hypothesis  than  that  of 
guilt.     (State  v.  Marcoe,  284.) 

24.  Particular  acts  of  unchastity  on  the  part  of  the  prosecutrix 
in  a  rape  case  are  not  admissible  to  impeach  her  evidence,  but 
might  be  admissible  for  the  purpose  of  rebutting  the  inference  of 
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CRIMINAL  LAW   (Continued). 

guilt  to  be  drawn  from  expert  medical  testimony  tending  to  -show 
that  an  act  of  sexual  intercourse  had  been  committed.  (State  v. 
Pettit,  326.) 

25.  A  stipulation  in  a  criminal  case  that  an  absent  witness,  if 
present,  would  testify  to  certain  facts  is  not  an  admission  of  the 
truth  thereof,  but  such  evidence  is  as  much  subject  to  rebuttal  as 
any  other  evidence  in  the  case.     (State  v.  Pettit,  326.) 

26.  It  is  proper  for  the  jury  to  consider  the  arguments  of 
counsel,  in  analyzing  the  evidence  and  applying  the  instructions  of 
the  court  to  it,  in  so  far  as  such  arguments  may  assist  the  jury  in 
arriving  at  the  truth.  Beyond  this  their  consideration  of  the  case 
must  be  confined  to  the  evidence  admitted  by  the  court  and  to  the 
court's  instructions.     (State   v.   Pettit,   326.) 

27.  Where  one  is  informed  against  for  the  crime  of  obtaining 
money  by  false  pretenses,  proof  that  the  defendant  obtained  money 
through  the  medium  of  a  check  drawn  upon  a  bank  is  sufficient 
to  sustain  the  allegation  charging  the  crime.  (State  t.  Sheehan, 
663.)  . 

28.  In  a  prosecution  for  obtaining  money  by  false  pretenses 
the  state  need  not  prove  that  the  defendant  in  the  mannet  al- 
leged obtained  the  exact  amount  of  money  charged  in  the  in- 
formation. The  allegation  as  to  the  amount  of  money  obtained 
is  not  descriptive  of  an  essential  ingredient  of  the  offense.  (State 
T.  Sheehan,  553.) 

29.  It  is  incumbent  upon  one  interposing  the  defense  of  alibi 
in  a  criminal  case  to  prove  the  alleged  fact  of  cUihi,  not  beyond 
a  reasonable  doubt  nor  by  a  preponderance  of  the  evidence,  but 
by  such  evidence  and  to  such  a  degree  of  certainty  as  will,  when 
the  whole  evidence  is  considered,  create  and  leave  in  the  minds 
of  the  jury  a  reasonable  doubt  of  the  guilt  of  the  accused.  (State 
T.  Sheehan,  553.) 

30.  The  defense  of  alibi  in  a  criminal  case  raises  a  question 
of  fact,  and  the  verdict  of  a  jury  thereon  will  not  be  disturbed 
on  appeal  where  there  is  substantial  evidence  to  support  the 
verdict.     (State  v.  Sheehan,  553.) 

31.  In  a  criminal .  prosecution  the  state  cannot  introduce  in 
evidence,  for  use  as  a  standard  for  comparison  with  a  signature 
claimed  to  have  been  made  by  the  defendant,  checks  which  were 
drawn  by  a  witness  in  favor  of  the  defendant  and  which  were 
subsequently  returned  to  the  witness  with  the  purported  signa- 
ture of  the  defendant  indorsed  thereon,  Where  it  appears  that 
the  witness  has  never  seen  the  defendant  write,  and  that  he  has 
no  knowledge  of  the  defendant's  signature  other  than  the  fact 
that  his  name  purported  to  be  indorsed  on  the  checks  when  they 
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CBIMINAL  LAW   (Continued). 

were  returned  to  the  witneaa  from  the  bank.     (State  v.  BimsBfieldy 
660.) 

Parties  to  Crime. 

32.  0.  S.,  section  8093,  makes  onQ  who  aids,  abets  or  eneomages 
another  in  the  transportation  of  intoxicating  liquor  into  the  state 
of  Idaho  guilty  of  the  act  of  transporting  whether  or  not  he  was 
actually  present  and  participating  in  such  suit.  (State  t.  Shee- 
han,  103.) 

83.  An  accomplice  is  a  person  concerned  in  the  commission  of 
a  crime,  whether  he  directly  participates  in  the  commission  of  the 
act  constituting  the  offense  or  aids  and  abets  in  its  eommission, 
or,  not  being  present,  has  advised  or  encouraged  its  commission. 
(State  ▼.  Grimmett,  203.) 

34.  An  accessory  after  the  fact  is  not  an  accomplice  in  the 
eommission  of  a  crime.     (State  v.  Grimmett,  203.) 

35.  One  who  enters  a  building  with  intent  to  steal  anything  to 
be  found  therein,  which  he  may  desire  to  appropriate,  is  guilty  of 
burglary,  although  he  has  xio  specific  article  of  personal  property 
in  mind  when  he  makes  the  entry.     (State  v.  Dwyer,  224.) 

36.  C.  S.,  sec.  8091,  provides:  ''The  following  persons  are  liable 
to  punishment  under  the  laws  of  this  state:  1.  All  persons  who 
commit,  in  whole  or  in  part,  any  crime  within  this  state."  Under 
this  section  one  charged  with  the  crime  of  obtaining  money  by 
false  pretenses  who  commits  any  portion  of  such  crime  within 
this  state  is  punishable  to  the  same  extent  and  in  the  same  man- 
ner as  though  all  of  the  acts  which  constituted  the  crime  had 
been  committed  within  this  state.     (State  y.  Sheehan,  553.) 

37.  Under  the  iacts  as  shown  by  the  record  in  this  ease,  de- 
fendant was  a  party  to  the  crime  of  obtaining  money  by  false 
pretenses,  which  crime  was  initiated  in  Ada  county,  and  under 
the  provisions  of  C.  S.,  sec.  8688,  the  district  court  for  Ada 
county  had  jurisdiction  of  the  offense.     (State  v.  Sheehan,  553.) 

37a.  A  direction  given  by  the  trial  court  in  a  criminal  case  to 
an  interpreter  in  the  following  words:  "Well,  just  give  what  he 
answers  now.  Don't  make  any  difference  what  he  said  before" — ia 
not  a  comment  upon  the  credibility  of  the  witness,  nor  does  it 
amount  to  an  instruction  to  the  jury  to  disregard  the  previous 
testimony  of  the  witness,  or  that  the  jury  should  not  test  the 
credibility  of  the  witness  in  view  of  any  conflicting  statements 
which  he  may  have  made  in  the  course  of 'his  testimony.  (State 
T.  Bamirez,  803.) 

37b.  The  testimony  of  a  physician  and  surgeon  to  the  effect 
that  stains  upon  overalls  worn  by  one  accused  of  murder  at  the 
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CBIMINAL  LAW   (Continued). 

time  of  the  homicide  consisted  of  blood  and  dirt  is  not  incompe- 
tent, although  there  was  no  evidence  at  the  trial  to  show  that  the 
blood  was  that  of  a  human  being,  and  although  the  witness  was 
not  required  to  state  the  character  of  the  tests  he  made  to  deter- 
mine what  caused  the  stains.     (State  v.  Bamirez,  803.) 

Appeal  and  Error, 

38.  The  action  of  a  trial  judge  in  denying  a  motion  to  quash 
an  indictment  is  reviewable.     (State  v.  Boberts,  30.) 

39.  Where  an  information  charges  more  than  one  offense,  a 
motion  on  the  part  of  defendant  that  the  state  be  required  to 
elect  upon  which  charge  it  will  prosecute  should  be  granted  at  the 
openii^  of  the  trial,  and  where  the  motion  is  renewed  at  the  close 
of  the  state's  evidence,  it  is  prejudicial  error  to  deny  the  same. 
(State  V.  Bilboa,  128.) 

40.  Where  in  a  criminal  case  after  a  jury  had  been  passed  for 
cause  the  court,  under  the  provisions  of  C.  S.,  sec.  8968,  excused 
one  of  the  jurors  on  account  of  sickness,  the  defendant  did  not 
thereby  become  entitled  to  another  peremptory  challenge  in  addi- 
tion to  the  number  prescribed  by  law.     (State  v.  Pettit,  326.) 

41.  When,  from  an  examination  of  the  entire  record,  it  clearly 
appears  that  a  defendant  charged  with  crime  has  not  had  a 
fair  and  impartial  trial,  the  judgment  will  be  reversed  and  a 
new  trial  granted.     (State  v.  Blank,  730.) 

42.  Error  in  permitting  a  witness  for  the  state  in  a  criminal 
ease  to  use  a  memorandum  for  the  purpose  of  refreshing  his  mem- 
ory, which  was  not  prepared  by  himself,  or  under  his  direction,  is 
not  prejudicial  where  the  defendant  subsequently  testifies  to  sub- 
stantially all  the  facts  testified  to  by  the  witness  in  relation  to 
matters  contained  in  the  memorandum.     (State  v.  Bamirez,  803.) 

Judffment. 

43.  A  judgment  in  a  criminal  case  imposing  sentence  of  im- 
prisonment, and  also  fine  and  costs,  may  further  provide  that 
in  default  of  payment  of  the  fine  and  costs  the  defendant  shall 
be  confined  in  the  county  jail  at  the  rate  of  one  day  for  each 
two  dollars  of  the  amount  of  the  fine  and  costs  remaining  un- 
paid.    (State  V.  Goodrich,  654.) 

44.  A  judgment  of  conviction  in  a  criminal  case  cannot  be  per- 
mitted to  stand  unless  the  defendant  has  had  a  fair  and  impartial 
triaL  But  where  an  appellant  seeks  a  reversal,  not  on  the  ground 
of  specific  errors  committed  at  the  trial  or  because  he  has  been  de- 
prived of  some  constitutional  or  statutory  right,  it  is  incumbent 
upon  him  to  cause  it  to  appear  that  the  verdict  of  conviction  re- 
sulted from  a  consideration  by  the  jury  of  incompetent  evidence, 
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CRIMINAL  LAW   (Continued). 

or  evidence  which  does  not  tend  to  prove  him  gnilty  of  the  criin» 
alleged,  or  that  the  trial  was  so  improperly  conducted  that  it  can 
be  determined  from  the  record  as  a  whole  that  the  defendant  was 
prejudiced  in  his  substantial  rights.     (State  ▼.  Bamirez,  803.) 

Verdioi. 

45.  Under  C.  8.,  sec.  8212,  which  provides  that  every  person 
guilty  of  murder  in  the  first  degree  shall  suffer  death  or  be  pun- 
ished by  imprisonment  in  the  state  penitentiary  for  life,  and  that 
the  jury  may  decide  which  punishment  shall  be  inflicted,  a  verdiet 
finding  defendant  guilty  of  murder  in  the  first  degree  as  charged 
in  the  information^  and  fixing  the  penalty  at  execution,  is  not 
uncertain.  By  the  use  of  the  word  "execution"  in  the  verdict,  the 
jury  decided  that  the  punishment  to  be  inflicted  is  that  of  death. 
(State  V.  BamireE,  803.) 
See  Appeal  and  Error,  47,  49;  Constitutional  Law^  2;  Jury,  6,  7; 
Security  to  Keep  the  Peace. 

CBOP  MOBTGAGB. 
See  Chattel  Mortgage. 

CROSS-COMPLAINT. 
See  Chattel  Mortgage,  2;  Dismissal  of  Action,  2,  3;  Pleading,  3. 

DAMAGES. 

1.  In  an  action  to  recover  damage  for  the  destruction  of  vege- 
tation growing  on  plaintiff's  land,  where  it  is  alleged  in  the  com- 
plaint and  denied  in  the  answer  that  the  premises  were  of  great 
value  for  pasturage  purposes,  it  is  competent  to  show  that  plain- 
tiff had  theretofore  used,  and  intended  thereafter  to  use,  the  land 
as  a  pasture.     (Joyce  Brothers  v.  Stanfield,  68.) 

2.  In  an  action  to  recover  damage  for  destruction  of  pasturage 
which  did  not  have  a  market  value,  testimony  of  witnesses,  skilled 
and  experienced  in  raising  and  feeding  livestock  in  the  com- 
munity where  it  was  destroyed,  as  to  its  value,  is  competent. 
(Joyce  Brothers  v.  Stanfield,  68.) 

3.  The  distinguishing  characteristic  of  an  "act  of  God"  is  that 
it  proceeds  from  the  forces  of  nature  alone;  to  the  entire  exclusion 
of  human  agency.     (Rice  v.  Oregon  Short  Line  B.  B.  Co.,  565.) 

4.  When  an  act  of  God  is  relied  upon  as  a  defense  in  an  action 
for  damages,  it  is  not  sufficiently  accurate  to  instruct  the  jury  that 
a  natural  event  is  an  act  of  God  if  it  be  not  reasonably  antici- 
pated, since  the  reasonableness  of  the  anticipation  in  such  cases 
is  not  to  be  tested  by  ordinary  standards.  (Bice  v.  Oregon  Short 
Line  B.  B.  Co.,  565.) 
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DAMAGES  (Gontiiined). 

6.  The  measure  of  damages  for  the  destruotion  of  trees  can- 
not be  based  solely  upon  the  cost  of,  their  production,  to  the 
time  of  such  loss.  (Watkins  y.  Mountain  Home  Co-operative  Irr. 
Co.,  623.) 

Bee  Appeal  and  E'rror,  81;  Attachment,  2,  8;  Common  Carriers,  1, 
2,  6;  Consideration;  Employer  and  Employee,  5;  Judgment,  1; 
Landlord  and  Tenant,  2;  Partnership;  Torts,  2. 

DECLABATIONS  OP  DECEDENT. 
See  Eyidence,  15-17. 

DEEDS. 
DetoHpiion  in, 

1.  A  deed  to  a  tract  of  land  contained  the  following  excep- 
tion: "Saying  and  excepting  further  such  railroad  right  of  way 
as  was  granted  to  Oregon  Short  Line  Bailway  Company,  its  suc- 
cessors and  assigns,  by  acts  of  Congress,  said  Oregon  Short  Line 
running  through  said  conveyed  lands  with  its  main  line."  Held, 
that  the  exception  did  not  refer  to  land  adjacent  to  the  right 
of  way  granted  by  act  of  Congress  to  the  railroad  company  for 
station  grounds.     (Bliss  Townsite  Co.  t.  Morris-Roberts  Co.,  110.) 

2.  A  covenant  of  seizin  is  not  implied  from  the  use  of  the 
words  "grant,  b&rg&in,  sell,  convey  and  confirm"  contained  in  a 
deed.     (Bliss  Townsite  Co.  v.  Morris-Roberts  Co.,  110.) 

3.  Under  C.  S.,  section  5384,  a  covenant  of  seizin  is  not  im* 
plied  from  the  use  of  the  word  "grant"  in  a  deed.  (Bliss  Town- 
site  Co.  v.  Morris-Roberts  Co.,  110.) 

Warranty. 

4.  Failure  to  make  a  warrantor  a  party  to  an  action  against 
a  warrantee  by  one  seeking  to  establish  a  paramount  title  and 
right  to  possession  of  a  tract  of  land  does  not  release  the  war- 
rantor from  liability  upon  his  covenant  of  warranty.  (Bliss 
Townsite  Co.  v.  Morris-Roberts  Co.  110.) 

Mutual  Mistake. 

5.  When  a  mutual  mistake  is  properly  alleged  either  in  a  com- 
plaint seeking  affirmatively  to  have  the  deed  reformed  or  in  an 
answer  as  a  defense  against  an  action  seeking* to  enforce  strictly 
the  terms  of  the  deed,  parol  evidence  is  admissible  for  the  pur- 
pose of  establishing  the  fact  that  the  deed  as  actually  written 
does  not  express  the  real  intent  of  the  parties,  but  fails  to  do 
80  because  of  such  mutual  mistake.     (Udelavitz  v.  Ketchen,  165.) 
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DEEDS   (Continued). 

6.  In  order  to  entitle  a  party  to  such  relief,  either  affirmatively 
or  by  way  of  defense  upon  the  ground  of  mistake,  it  must  appear 
that  the  mistake  was  mutual.     (IJdelavitz  t.   Ketchen,   165.) 

7.  The  evidence  of  the  mutual  mistake  must  be  so  dear  and 
satisfactory  as  to  leave  no  fair  and  reasonable  doubt  that  the 
writing  does  not  correctly  embody  the  real  intention  of  the  par- 
ties. A  mere  preponderance  of  the  evidence  will  not  suffice,  and 
the  burden  of  proof  is  on  the  party  alleging  the  mutual  mistjike. 
(Udelavitz  v.  Eetchen,  165.) 

See  Tax  Sale. 

DEFAULT. 

1.  While  the  granting  or  refusing  to  grant  a  motion  to  vacate 
a  judgment  and  set  aside  a  default,  where  right  to  relief  is  baaed 
on  the  claim  that  they  have  been  permitted  to  be  taken  and  en- 
tered through  mistake,  inadvertence,  surprise  or  excusable  neglect, 
is  a  matter  which  rests  largely  in  the  discretion  of  the  trial  judge, 
reference  is. always  had  in  stating  that  rule  to  a  sound,  judicial, 
reviewable  discretion,  in  the  exercise  of  which  courts  must  bear  in 
mind  a  judgment  is  property  of  which  the  owner  must  not  be  de- 
prived without  due  process  of  law,  and  the  mistake  or  neglect,  to 
be  sufficient,  must  be  such  as  may  be  expected  on  the  part  of  a 
reasonably  prudent  person  situated  as  was  the  party  against  whom 
the  judgment  was  entered.     (Ticknor  v.  McGinnis,  308.) 

2.  A  default  and  default  judgment  entered  on  the  motion  of 
an  attorney  representing  a  corporation  whose  corporate  charter 
has  expired  are  null  and  void.     (Holter  v.  Hauser,  406.) 

See  Abuse  of  Discretion. 

DEPARTMENT  OF  PUBLIC  WOJlKa 
See  State  University,  6. 

DISBARMENT. 
See  Attorneys. 

DISCRETION  OF  COURT. 
See  Divorce,  7,  9. 

DISMISSAL  OF  ACTION. 

1.    Under  C.  S.,  sec  6830,  a  plaintiff  has  an  absolute  right  to 

dismiss  his  action,  providing  a  counterclaim  has  not  been  filed  or 

affirmative    relief    sought    by    the    cross -complaint    or    answer    of 

defendant.     (Ramsey  v.  District   Court  of  Sixth   Judicial  Dist.,  296.) 
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DISMISSAL  OF  ACTION   (Continued). 

2.  In  order  for  a  cross-complaint  to  be  sufficient  to  prevent 
plaintiff  from  dismissing  his  action,  it  must  state  facts  sufficient 
to  entitle  the  cross-complainant  to  affirmative  relief.  (Bamsej  v. 
District  Court  of  Sixth  Judicial  Dist.,  296.) « 

3.  A  cross-complaint  filed  by  a  defendant  in  an  action  for  the 
adjudication  of  water  rights  from  a  stream,  but  which  states  only 
that  the  cross-complainant  is  the  owner  of  certain  lands;  that  he 
has  appropriated  water  for  their  irrigation  and  used  the  water 
each  and  every  irrigation  season  thereafter  upon  such  lands;  that 
the  lands  are  arid  in  character  and  require  artificial  irrigation  for 
the  production  of  crops,  does  not  state  facts  which  entitle  the 
cross-complainant  to  affirmative  relief.  (Ramsey  v.  District  Court 
of  Sixth  Judicial  Dist.,  296.) 

4.  Upon  dismissal  of  an  action  by  a  plaititiff,  the  court 
thereby  loses  jurisdiction,  and  a  writ  of  prohibition  may  issue  to 
prevent  further  proceedings  in  the  action.  (Ramsey  v.  District 
Court  of  Sixth  Judicial  Dist.,  296.) 

6.  Under  C.  S.,  sec.  6830,  the  plaintiff  in  an  action  for  divorce 
has  an  absolute  right  to  dismiss  his  action,  where  a  counterclaim  has 
not  been  made  and  no  affirmative  relief  is  sought  by  the  defendant. 
If  a  motion  to  dismiss  be  made,  the  court  has  no  power  to  deny  it, 
notwithstanding  a  motion  for  change  of  venue  is  pending.  (Spen- 
cer V.  Ensign,  577.) 

6.  The  provision  of  C.  S.,  sec.  6830,  subd.  1,  defines  the  right 
of  the  plaintiff  to  a  dismissal  of  the  action,  and  where  a  motion  to 
dismiss  is  seasonably  made  by  plaintiff,  the  court  has  no  other  alter- 
native than  to  direct  the  clerk  to  enter  an  order  dismissing  it. 
(Spencer  v.  Ensign,  577.) 

7.  Held,  that  a  stipulation  that  plaintiff's  couijsel  would  appear 
and  confess  a  motion  for  change  of  venue  and  have  the  court  make 
an  order  changing  the  place  of  trial  does  not  preclude  plaintiff  from 
moving  for  a  dismissal  of  his  action  at  any  time  before  trial,  where 
a  counterclaim  has  not  been  made  and  no  affirmative  relief  is  sought 
by  defendant.     (Speneer  v.  Ensign,  577.) 

DIVORCE. 
1.  In  an  action  for  divorce,  on  the  ground  of  extreme  cruelty, 
the  court  should  make  findings  upon  every  charge  of  misconduct 
of  that  nature  on  which  testimony  has  been  presented.  Whether 
such  charges  are  true  or  false,  a  finding  thereon  is  required  when 
community  property  is  to  be  divided,  to  enable  the  court,  if  a 
divorce  is  granted,  to  make  an  equitable  division  thereof.  (Qtlla- 
ban  V.  CaUahan,  241.) 
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DIVOBOE  (Continued). 

2.  Where  counsel  for  the  wife  u  responsible  for  acts  of  ex- 
treme erueltj  on  her  part  whieh  might  be  the  basis  of  a  divorce 
on  that  ground,  the  husband  is  not  required  to  paj  for  the  aer- 
Tiees  of  such  counsel  rendered  on  her  behalf  in  the  case.  (Calla- 
han   T.  Callahan^  241.) 

3.  In  an  action  for  divorce  where  counsel  entered  into  a  stip- 
ulation to  the  effect  that  the  trial  court  should  fix  the  amount  of 
attorney  fees  and  suit  money  to  be  allowed  the  wife,  without  ex- 
pert testimony  as  to  the  value  of  the  attorney's  services  rendered 
in  her  behalf,  and  without  evidence  of  the  amount  of  suit  money 
expended,  or  for  what  purpose,  other  than  the  filing  of  a  state- 

'  ment  l^  her  attorney  of  the  amount  so  expended,  the  husband  is 
bound  by  such  stipulation  and  cannot  thereafter  be  heard  to  com- 
plain, in  the  absence  of  a  showing  that  the  trial  court  abused 
its  discretion  in  making  the  allowance.  (Callahan  v.  Callahan^ 
241.) 

4.  In  an  action  for  divorce,  where  conspiracy  is  alleged  in  the 
cross-complaint,  the  court  need  not  fijid  on  all  the  various  allega- 
tions which  it  is  claimed  tend  to  prove  the  existence  of  such  con- 
spiracy when  the  court  actually  finds,  as  an  ultimate  fact,  that 
no  conspiracy  was  entered  into;  and  such  finding,  based  on  sub- 
stantially conflicting  evidence,  will  not  be  disturbed.  (OEiIlahan  y. 
CaUahan,  241.) 

5.  The  amount  of  attorney  fees  and  suit  money  fixed  by  the 
court,  upon  stipulation  of  counsel  in  this  case,  will  not  be  dis- 
turbed, except  in  so  far  as  the  matter  may  be  affected  by  findings 
hereafter  to  be  made  by  the  district  court  in  regard  to  the 
charges  of  misconduct  by  respondent  with  her  counsel.  (Callahan 
T.  Callahan,  241.) 

6.  The  district  court  may,  upon  the  cause  being  remanded  to 
it  for  additional  findings,  make  a  new  order  with  respect  to  the 
division  of  the  community  property,  assigning  it  to  the  respective 
parties  in  such  proportions  as,  from  all  of  the  facts  heretofore 
found  and  to  be  hereafter  found,  and  the  condition  of  the  par- 
ties, the^  court  may  deem  just,  as  directed  by  C.  8.,  sec  4650. 
(Callahan  v.  Callahan,  241.) 

7.  Under  the  provisions  of  C.  S.,  sees.  4642  and  4653,  the 
awarding  of  alimony,  attorney  fees  and  costs,  in  a  divorce  action, 
rests  in  the  discretion  of  the  trial  court;  and  it  may  at  any  time, 
while  the  action  is  pending,  require  the  husband  to  pay  for  such 
services  as  may  be  necessaiy  to  enable  the  wife  to  prosecute  or 
defend  the  action.     (Taylor  v.  Taylor,  445.) 

8.  The  language  used  in  C.  S.,  sec.  4642,  "while  an  action 
for   divorce  is   pending,"   covers   the   entire   time    from   the   corn- 
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DIVOBCB  (Continued). 

meneement  of  the  suit  until  and  including  the  final   order  dis- 
posing of  the  same.     (Tfaylor  v.  Taylbr,  446.) 

9.  When,  in  a  divorce  case,  the  wife  has  incurred  liabilities 
for  attorney  fees  and  other  expenses  of  the  suit,  the  trial  court 
may,  in  its  discretion,  under  the  provisions  of  sec.  4642,  supra, 
after  such  expenses  have  been  incurred  and  at  any  time  while  the 
action  is  pending,  upon  proper  showing  being  made,  order  the 
husband  to  advance  the  money  to  pay  them.  Donaldson  v,  Donald' 
son,  31  Ida.  181,  170  Pao.  94,  modified.     (Taylor  v.  Taylor,  445.) 

10.  The  provisions  of  0.  S.,  sec.  6576,  allowing  an  attorney  a 
lien  upon  his  client's  cause  of  action  or  counterclaim,  are  broad 
enough  to  include  all  forms  of  civil  actions.  (Taylor  v.  Taylor, 
445.) 

11.  An  action  for  decree  of  divorce,  after  condonation  by  the 
injured  spouse,  may  be  continued  for  the  purpose  of  requiring  the 
husband  to  pay  attorney  fees  and  costs  expended  in  connection 
therewith,  in  a  proper  case.     (Taylor  v.  Taylor,  445.) 

See  Alimony;  Dismissal  of  Action,  5. 

DUBBSS. 
Bee  Evidence,  26;  Bemedies  at  Law,  2. 

ELECTIONS. 

1.  Under  a  statute  which  provides  that  the  notices  of  an  elec- 
tion posted  in  the  several  precincts  shall  name  the  place  of  hold- 
ing such  election,  the  designation  of  the  polling  place  in  the 
notice  as  "the  usual  voting  place**  is  a  substantial  compliance 
with  the  statute  where  it  appears  that  there  were  no  changes 
in  the  boundaries  of  the  election  precincts,  or  in  the  polling 
places,  for  seven  years  preceding  the  election.  (Weisgerber  v.  Nez 
Perce  County,  670.) 

2.  Statutory  directions  as  to  the  time  and  manner  of  giving 
notice  of  elections  are  mandatory  upon  the  officers  charged  with 
the  duty  of  calling  the  election,  and  will  be  upheld  strictly  in 
a  direct  action  instituted  before  an  election;  but  after  an  elec- 
tion has  been  held,  such  statutory  requirements  are  directory 
unless  it  appears  that  the  failure  to  give  notice  for  the  full  time 
specified  by  the  statute  has  prevented  electors  from  giving  a 
full  and  free  expression  of  their  will  at  the  election  or  unless 
the  statute  contains  a  further  provision  to  the  effect  that  fail- 
ure to  give  notice  for  the  statutory  time  will  render  the  election 
void.     (Weisgerber  v.  Nes  Perce  County,  670.) 

3.  The  failure  of  the  electors  to  organize  an  election  board 
and   take  part   in   the  election   in  two  precincts   of  the   county 
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ELECTIONS  (Continued). 

doea  not  invalidate  the  election.     ( WeiBgerber  v.  Nez  Perce  Countj, 
670.) 

4.  Proof  bj  affidavit  of  the  posting  of  notices  of  election  is 
not  required  to  be  filed  with  the  board  of  county  commissioners. 
The  facts  with  reference  to  the  posting  of  notices  may  be  de- 
termined by  any  competent  proof.  (Weisgerber  v.  Ne«  Perce 
County,  670.) 

6.  The  law  does  not  require  that  notices  of  election  be  posted 
by  designated  officials  only.  They  may  be  posted  by  private 
citizens.     (Weisgerber  v.  Nez  Perce  County,  670.) 

See  Highway  Districts,  1,  2;  Municipal  Corporations,  3-^. 

EMPLOYEE  AND  EMPLOYEE. 
Anwnption  of  ^itik, 

1.  An  employee  working  on  a  dozer  assumes  the  risk  of  a  eoQi>- 
ling  made  by  a  work  train  at  the  usual  and  customary  speed,  but 
be  docs  not  assume  the  additional  risk  of  a  coupling  negligently  at- 
tempted at  an  unusual  and  excessive  rate  of  speed,  for  he  has  the 
right  to  assume  that  the  coupling  will  be  made  at  the  usual  rate 
of  speed,  and  if  a  coupling  is  attempted  at  an  excessive  rate  of 
speed,  he  is  not  in  a  position  to  exercise  any  choice  in  the  matter. 
(Kinzell  v.  Chicago  etc.  By.  Co.,  1.), 

2.  An  employee  working  upon  a  dozer  assumes  the  risk  inroWed 
in  the  use,  in  the  customary  manner,  of  such  safety  appliances  as 
are  usually  and  generally  furnished  for  the  use  of  his  fellow-ser- 
vants, but  he  does  not  assume  the  additional  risk  entailed  by  the 
omission  of  such  a  customary  appliance  where  he  has  no  previous  no- 
tice of  such  omission,  for  he  is  placed  in  a  position  where  he  baa 
no  choice  in  the  matter.     (Kinzell  v.  Chicago  etc  By.  Co.^  1.) 

Fellow-iervant  Docirine. 

8.  Under  the  federal  employer's  liability  act  the  follow-servant 
doctrine  no  longer  obtains,  but  the  employer  is  liable  to  the  em- 
ployee for  injuries  caused  by  the  negligence  of  other  employees  when 
acting  within  the  scope  of  their  employment.  (Kinzell  y.  Chicago 
etc.  Ry.  Co.,  1.) 

Negligence, 

4.  It  is  a  part  of  the  trainmen'a  duties  when  moving  a  work 
train  toward  a  dozer  for  the  purpose  of  coupling  thereto  to  keep  a 
lookout  in  the  direction  in  which  they  are .  going,  to  reduce  the 
speed  80  that  when  attempting  to  couple  the  train  shall  not  strike 
the  dozer  with  great  or  unusual  force  or  violence,  and  an  omission 
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EMPLOYEE  AND  EMPLOYEE   (Continued). 

to  observe  this  dutj  is  negligence.     (Kiuzell  t.  Chicago  etc.  B7. 
Co.,  1.) 

Damages. 

5.  In  an  action  for  damages  for  personal  injuries,  brought  hy 
the  injured  employee  himself,  under  the  federal  employers'  liability 
act,  the  jury  may  take  into  consideration  in  assessing  the  damages 
his  pain  and  suffering,  his  mental  anguish,  the  bodily  injury  sus- 
tained by  him,  his  pecuniary  loss,  his  loss  of  power  and  capacity  for 
work  and  its  effect  upon  his  futurg.  (Kinzell  y.  Chicago  etc.  By. 
Oo.,  1.) 

Constitutional  -Law, 

6.  Under  C.  S.,  sec.  7380,  a  mechanic,  artisan,  miner,  laborer, 
servant  or  employee  cannot  recover  for  attorney  fees,  in  addition 
to  his  wages,  when  he  has  made  demand  in  writing  for  an  amount 
greater  than  is  found  to  be  due.  (Marrs  v.  Oregon  Short  Line 
E.  R.  Co.,  785.) 

7.  The  penalty  provided  for  in  C.  S.,  sec.  7381,  may  be  re- 
covered by  an  employee,  although  he  demands  a  greater  amount 
than   is   due   from   his  employer.     (Marrs  v.   Oregon  Short   Line 

'  B.  U  Co.,  785.) 

See  Evidence,  15-17. 

EMPLOYEE'S  LIABILITY. 
See  Employer  and  Employefii  1-iS. 

EQUITY. 
See  Laches;  Trusts,  2. 

ESTATES  OF  DECEASED  PERSONS. 

1.  The  probate  court  while  exercising  its  jurisdiction  sf  a 
court  of  probate  does  not  have  power  to  settle  disputes  involving 
adverse  claims  to  property  alleged  to  belong  to  the  estate  of  a 
deceased  person.     (Simonton  y.   Simonton,   255.) 

2.  Under  the  code  system,  a  simple  contract  creditor  may  sue 
to  recover  a  judgment  for  the  indebtedness  and  in  the  same  action 
avail  himself  of  the  equitable  power  of  the  court  to  pursue  prop* 
erty  which  could  not  be  reached  in  an  action  at  law.  (Simonton 
V.  Simonton,  255.) 

3.  When  an  executor  or  an  administrator  sets  up  an  adverse 
claim  to  property  alleged  by  a  creditor  to  belong  to  the  estate, 
such  creditor,  even  though  his  claim  has  been  rejected  by  the 
administrator   or   executor,    may   sue   him    to    determine   the   title 
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ESTATES  OF  DECEASED  PEBSONS  (Continued). 

thereto,  in  an  action  to  recover  his  debt.     (Simonton  ▼.  Simonton, 
255.) 

4.  The  right  of  adminiitrators  appointed  bj  the  courts  of 
another  state  to  sue  in  this  state  cannot  be  questioned  for  the 
first  time  in  the  supreme  court  upon  appeal.  (Dahlstrom  ▼• 
Walker,   374.) 

5.  An  action  to  recover  a  trust  fund  from  an  administrator 
of  an  estate  of  a  deceased  person  is  not  an  action  upon  a  claim 
against  the  estate.  The  presentation  of  a  "claim"  to  the  admin- 
istrator is  not  required,  and  C.  S.,  sees.  7588  and  7590,  havQ  no 
application  in  such  cases.     (Martin  y.  Smith,  692.) 

6ee  Husband  and  Wife,  6;   Trusts,  4,  5. 

ESTOPPEL. 
See  Foreign  Corporations,  4;  Marrigd  Women,  4. 

EVICTION. 

!•  A  breach  of  a  covenant  of  warranty  does  not  occur  until 
eviction  from  the  land  conveyed  by  one  having  paramount  title. 
(BUas  Townsite  Co.  v.  Morris-Boberts  Co.,  110.) 

2.  To  constitute  an  eviction  which  will  operate  as  a  breach 
of  covenant  of  warranty,  the  ouster  need  not  be  from  the  entire 
premises,  but  from  part  only  of  them.  (Bliss  Townsite  Co.  t. 
Horris-Boberts  Co.,  110.) 

EfVIDBNCB. 
Conflict  of  Evidence. 

1.  When  the  evidence  is  conflicting  upon  any  issue  of  fact,  such 
issue  should  be  determined  by  the  jury.  (Kinzell  v.  Chicago  etc 
By.  Co.,  1.) 

2.  Held,  that  in  view  of  the  sharp  conflict  in  the  evidence  upon 
the  questions  to  which  the  experimental  evidence  was  directed,  the 
trial  court  did  not  abuse  its  discretion  in  permitting  respondent 
to  reopen  his  case.     (Kinzell  v.  Chicago  etc.  By.  Co.,  1.) 

8.  An  appellate  court  will  not  disturb  the  judgment  of  a  trial 
court  because  of  conflict  in  the  evidence,  where  there  is  sufficient 
proof,  if  uncontradicted,  to  sustain  it.     (Clifford  v.  Lake,  77.) 

4.  If  there  is  substantial  evidence  sustaining  the  verdict,  it 
will  not  be  disturbed  on  appeal  because  of  conflict.  (Lyons  v. 
Lambriz,  99.) 

5.  A  verdict  founded  upon  conflicting  evidence  will  not  be 
disturbed  where  there  is  substantial  evidence  to  sustain  it. 
(Lisenby  v.  Intermountain  State  Bank,  101.) 
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ETTDENOE  (Gontiiiaed). 

6.  On  an  appeal  in  a  proceeding  niider  the  drainage  statute,  as 
4m  other  api>eal8|  this  court  wiH  not  disturb  the  verdict  of  a  jury 
or  the  judgment  of  a  trial  court  because  of  conflict  in  the  evi- 
denee  where  there  is  sufficient  proof,  if  uncontradicted,  to  sus- 
tain it     (Burt  T.  Stuart,  138.) 

7.  Where  the  material  eyidence  is  not  all  documentary,  but  is 
in  part  oral  and  oonflicting,  this  court  will  not  disturb  either  the 
yerdict  of  the  jury  or  the  finding  of  the  trial  court  if  there  is 
substantial  evidence  to  support  either.     (Black  v.  Black,  226.) 

8.  An  appellate  court  will  not  disturb  the  verdict  of  a  jury  or 
the  judgment  of  a  trial  court  because  of  conflict  in  the  evidence 
when  there  is  sufficient  proof,  if  uncontradicted|  to  sustain  it, 
(Bafns  V.  Peeper,  324.) 

9.  When  there  is  substantial  evidence  to  sustain  a  verdict,  it 
will  not  be  disturbed  on  appeal  because  of  conflict.  (Haydon  v. 
Branson,  368.) 

Admiation  and  BxeluHon  of. 

10.  In  an  action  for  damages  for  alleged  failure  to  deliver, 
during  an  irrigation  season,  the  amount  of  water  called  for  by 
water  deed,  evidence  of  certain  conversations  with  officers  of  ap- 
pellant company,  wherein  they  told  witnesit  the  company  would 
begin  to  deliver  water  the  first  day  of  May,  was  properly  ad- 
mitted, and  it  being  conceded  under  the  warranty  in  the  water 
deed  that  delivery  was  to  begin  on  that  date,  no  prejudice  could 
result  therefrom.  (Groefsema  v.  Mountain  Home  Co-operative  Irr. 
Co.,  86.) 

11.  Under  laeh  etreumstanees  evidence  of  failure  to  deliver 
water  from  the  let  until  the  12th  of  May  was  properly  admitted 
as  bearing  upon  the  matters  which  gave  rise  to  respondents'  al- 
leged damages,  in  connection  with  other  evidence  showing  that  the 
proper  amount  of  water  was  not  delivered  during  the  season. 
(Groefsema  v.  Mountain  Home  Co-operative  Irr.  Co.,  86.) 

12.  Testimony  of  a  witness  that  he  received  a  certain  amount 
of  water  on  a  portion  of  his  land  was  not  subject  to  motion  to 
strike.  It  was  competent  to  show  the  amount  of  water  ^  applied 
to  each  tract  separately,  and  by  a  simple  mathematical  calculation 
to  show  that  the  obligation  in  the  deed  to  furnish  two  acre-feet 
per  acre  had  not  been  fulfilled.  (Groefsema  v.  Mountain  Home 
Co-operative  Irr.  Co.,  86.) 

13.  A  printed  notice  published  by  appellant  containing  the 
statement  that  it  had  more  water  in  its  reservoir  at  the  dose  of 
the  1914  season  than  was  ever  stored  in  the  reservoir  at  the  com- 
mencement of  any  irrigation  season  in  the  history  of  the  project, 
excepting  1914;   that  the  tunnels  and  flumes  had  been  repaired. 
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EVIDENCE   (Continued). 

ditches  enlarged,  and  while  the  snowfall  during  the  winter  months 
had  been  a  little  below  the  average,  no  farmer  under  the  STSteni 
had  occasion  to  be  exercised  as  to  the  water  supply  for  1915, 
was  properly  admitted  as  an  admission  bearing  upon  the  quantity 
of  water  which  the  company  actually  had  stored  in  its  reservoir 
for  the  1915  season.  (Groefsema  v.  Mountain  Home  Co-operativa 
Irr.  Co.,  86.) 

14.  Where  all  the  evidence  affirmatively  shows  that  appellant 
company  had  8,000  acre-feet  of  water  stored  in  its  reservoir  at 
the  beginning  of  the  irrigation  season;  that  during  the  season  it 
furnished  only  a  fraction  over  one  acre-foot  of  water  per  acre 
to  3,300  acres  of  land,  and  no  explanation  is  offered  as  to  what 
became  of  the  remainder  of  the  water,  or  why  it  was  impossible 
to  deliver  more  water  to  respondents  who  were  entitled  under 
their  water  deeds  to  two  acre-feet  per  acre,  the  evidence  is  suffi- 
cient to  sustain  a  verdict  awarding  respondents  damages  for  the 
failure,  neglect  or  refusal  of  appellant  to  deliver  to  respondents 
the  amount  of  water  to  which  they  were  entitled  by  their  deeds. 
(Groefsema  v.  Mountain  Home  Co-operative  Irr.  Co.,  S6.) 

15.  In  an  action  to  recover  damages  for  the  death  of  one  em- 
ployed in  a  lumber-mill,  statements  made  by  the  deceased  to  his 
daughter  at* the  hospital,  some  two  hours  after  the  accident  oc- 
curred, and  in  response  to  a  question  as  to  the  cause  of  the  acci- 
dent, under  circumstances  which  show  that  his  statement  was  not 
so  spontaneous  as  to  be  elicited  by  the  occasion  of  the  accident, 
are  not  properly  part  of  the  res  gestae,  (Erickson  ▼.  Edward 
Butledge  Timber  Co.,  179.) 

16.  The  controlling  test  is  not  whether  the  statement  made  is 
probably  true,  but  whether  it  was  made  at  a  time  when  the  de- 
clarant was  in  such  a  calm,  reflective  and  deliberate  state  of  mind 
as  to  enable  him  to  fabricate  a  statement  if  he  chose,  thereby 
constituting  the  statement  a  narrative  of  a  past  transaction. 
Where  the  circumstances,  as  in  this  case,  show  that  the  statement 
was  made  while  the  declarant  was  in  such  a  state  of  mind,  it  is 
immaterial  whether  what  he  said  is  true  or  false.  In  either  event 
it  is  hearsay  and  is  not  admissible  as  a  part  of  the  res  gestae, 
and  the  error  in  admitting  it  is  regarded  as  prejudicial.  (Erick- 
son  V.   Edward   Rutledge   Timber  Co.,    179.) 

17.  Eeldf  that  the  lower  court  committed  no  error  in  granting 
a  motion  for  a  new  trial  upon  the  ground  that  certain  evidence 
which  had  been  admitted  as  part  of  the  res  gestae  was  not  prop- 
erly so  admitted,  but  was  hearsay.  (Erickson  v.  Edward  Butledge 
Timber  Co.,  179.) 
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EVIDENCE   (Continued). 

18.  Parol  evidence  of  an  unrecorded  brand  upon  an  animal  may 
be  introduced  for  purposee  of  identification,  but  not  for  the  pur- 
pose of  proving  ownership  by  brand.     (State^  v.  Grimmett,  203.) 

19.  In  an  action  on  contract  for  the  sale  of  timber  at  a  stip- 
ulated price  per  thousand  feet,  to  recover  the  alleged  balance  of 
the  purchase  price,  there  being  no  agreement  that  a  log  scale  of 
the  timber  should  be  final,  binding  or  conclusive  upon  the  parties, 

*  it  is  proper  to  receive  in  evidence  any  competent  proof  tending  to 
show  the  actual  amount  of  timber  logged,  and  the  question  of 
fraud  in  the  making  of  the  log  scale  is  not  involved.  (Hay don 
y.  Branson,   868.) 

20.  In  such  cases,  evidence  of  a  stump  scale,  made  after  the 
timber  has  been  logged  off,  is  competent  as  tending  to  show  the 
actual  amount  of  timber  logged,  and  its  weight  is  a  question  for 
the  jury.     (Haydon  v.  Branson,  368.) 

21.  Before  a  specimen  of  handwriting  is  admissible  in  evidence 
as  a  standard  of  comparison,  its  genuineness  must  be  admitted 
or  shown  by  clear  and  undoubted  testimony.  (State  v.  Brassfield, 
660.) 

22.  Begular  entries  in  the  due  course  of  business  are  admitted 
as  exceptions  to  the  hearsay  rule,  but  in  order  to  bring  such  en- 
tries within  the  exception,  a  practical  necessity  must  appear  for 
their  introduction  and  a  substantial  guaranty  that  the;  transactions 
actually  took  place  as  recorded.     (State  v.  Brassfield,  660.) 

23.  A  book  of  entries  manifestly  erased  or  altered  in  a  ma- 
terial particular  is  not  entitled  to  go  to  the  jury  as  evidence 
in  the  absence  of  a  satisfactory  explanation  of  such  alteration. 
(State  V.   Brassfield,   660.) 

24.  Where  a  bookkeeper  is  unable  to  vouch  for  the  correctness 
of  an  entry  upon  a  time-book,  or  of  the  time-slip  from  which  it 
was  made,  and  had  no  personal  knowledge  of  the  facts  in  the 
first  instance,  and  it  was  not  shown  that  she  obtained  such 
knowledge  from  an  authentic  report  made  to  her  in  the  regular 
course  of  business,  and  where  no  explanation  was  given  of  a 
manifest  alteration  upon  the  face  of  the  time-book  sheet  nor  of 
an  apparent  discrepancy  in  the  amount  of  wages  paid,  and  no 
proof  has  been  made  of  the  loss  of  the  original  slip,  nor  that 
better  evidence  was  not  obtainable,  nor  that  the  disputed  entry 
upon  the  time-slip  was  made  by  the  witness  whose  testimony 
is  sought  to  be  impeached  thereby  or  by  some  other  person,  the 
admission  of  a  sheet  from  such  time-book  bearing  such  entry 
constitutes  reversible  error,  no  proper  foundation  having  been 
laid  therefor.     (State  v.  Brassfield,  660.) 
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EVIDENCE  (Gontiiraed). 
BuHloieney  of. 

25.  Evidence  examined  and  KM  fnfficient  to  sappjort  the  find- 
ings  of  the  trial  court.     (Delap  t.  Lawion,  95.) 

26.  It  having  been  shown  that  appellant  had  collected  certain 
toma  of  money  from  respondent's  intestate  and  his  estate,  which 
were  not  due,  by  means  which  amounted  to  placing  the  payers 
under  duress,  the  burden  of  evidence  was  on  appellant  to  show, 
if  it  could,  that  it  did  not  collect  more  than  thereafter  became 
due  to  it  from  them.     (Gess  v.  Nampa  &  Meridian  Irr.  Dist.,  189.) 

27.  Evidence  in  this  ease  held  sufficient  to  sustain  the  verdict 
and  judgment.     (State  ▼.  Ford,  689.) 

28.  One  who  has  lived  upon  a  farm  and  grown  an  orchard 
and  shade  trees  is  competent  to  testify  as  to  the  value  of  trees 
that  have  been  injured  or  destroyed  in  that  vicinity.  (Watkins 
T.  Mountain  Home  Co-operative  Irr.  Co.,  628.) 

29.  Where  it  is  sought  to  impeach  a  witness  by  showing  that 
his  reputation  for  truth  and  veracity  is  bad,  the  time  toward 
which  the  question  is  directed  is  that  of  the  trial.  Whether 
or  not  the  evidence  offered  is  too  remote  to  be  of  any  probative 
value  is  addressed  to  the  discretion  of  the  trial  court.  (State  ▼. 
Goodrich,  654.) 

30.  When  the  reputation  of  a  witness  for  truth  and  veracity 
has  been  assailed,  greater  latitude  as  to  time  should  be  allowed 
in  supporting  the  reputation  of  the  witness  in  rebuttal  than  is 
allowed  in  attacking  his  reputation.     (State  v.  Goodrich,  654.) 

31.  When  it  is  sought  to  show  the  bias  of  a  witness  by  proof 
of  his  declarations,  such  evidence  should  be  considered  as  impeach- 
ing in  character  and  should  be  governed  as  to  the  method  of  its 
production  by  C.  S.,  sec.   8039.     (State  v.  Goodrich,  654.) 

32.  In  order  for  a  witness  to  be  permitted  to  use  a  memoran- 
dum for  the  purpose  of  refreshing  his  memory  respecting  a  fact,  it 
should  In  shown  that  the  memorandum  was  written  by  the  witnesSy 
or  under  his  direction,  at  the  time  when  the  fact  occurred,  or  im- 
mediately thereafter,  or  at  any  other  time  when  the  fact  was  fresh 
in  his  memory  and  he  knew  that  the  same  was  correctlj  stated  in 
the  writing  as  provided  by  C.  S.,  sec.  8033.  (Stete  v.  Bamirea, 
803.) 

33.  Where  a  witness  is  permitted  to  use  a  memorandum  for  the 
purpose  of  refreshing  his  memory,  and  it  is  not  shown  that  it  was 
prepared   in   accordance  with  the  provisions  of  C.   S.,  sec.   8033, 
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EVIDENCE   (Contimied). 

prejudicial  error  is  not  shown  where  the  testimony  of  the  witness, 
after  inspecting  it  is  substantially  the  same  as  his  testimony  given 
previous  to  his  inspection  thereof.     (State  v.  Bamirez,  803.) 

See  Contracts,  5;  Criminal  Law,  21-31;  Damages,  1,  2;  Divorce,  3; 
Findings,  3;  Praucl;  Husband  and  Wife,  1,  2,  7-10;  Judicial 
Notice;  Mistake;  New  Trial;  Nonsuit;  Witnesses. 

EXCEPTIONS. 
See  Appeal  and  Error,  5-11. 

BXECUTOBS  AND  ADMINISTBATOES. 
See  Estates  of  Deceased  Persons. 

EXPEET  TESTIMONY. 
See  Witnesses. 

FBDEBAL  EMPLOYEES'  LIABILITY  ACT. 
See  Employer  and  Employee,  5. 

FKDEBAL  LAND  GBANTS.  ' 

See  State  University,  4. 

PELLOW-SEBVANT  DOCTBINB. 
See  Employer  and  ]^mployee,  3* 

»  FINDINGS. 

1.  The  findings  of  the  trial  court  should  specifically  set  forth 
the  ultimate  facts  found  in  response  to  the  issues  presented  by 
the  pleadings.     (Fehr  v.  Haworth,  96.) 

2.  Findings  of  fact  are  to  be  liberally  construed  in  support 
of  the  judgment.     (Fehr  v.  Haworth,  96.) 

3.  A  finding  that  respondent  had  not  appropriated  property 
to  his  own  use  and  benefit  is  sustained  by  evidence  which  shows 
that  a  sale  of  the  property  by  him  to  a  third  party  was  ratified 
by  the  proper  officers  of  the  company  owning  the  property. 
(Grant  v.  St.  James  Mining  Co.,  221.) 

See  Divorce,  1,  4-6;  Jury,  2. 

FOBECLOSUBE. 
1.    A  judgment  by  confession  for  an  amount  due  upon  a  judg- 
ment <of  foreclosure  of  a  mortgage,  in  consideration  of  a  release 
of  the  judgment  of  foreclosure,   is  not  illegal  or  against  public 
policy.     B.  8.,  sec.  4520  (now  C.  S.,  sec.  6949),  does  not  contain 
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F0BECL08URE    (Continued). 

a  limitation  upon  the  power  to  enter  into  a  contract  by  which  a 
mortgagee  may  agree  to  waive  or  release  the  security  of  his 
mortgage.  This  section  refers  only  to  the  form  of  action  to  re- 
cover a  debt  which  at  the  time  of  its  commencement  is  secured  bj 
a  mortgage.     (Dahlstrom  t.  Walker,  374.) 

2.  Petitioner's  mere  delay  in  seeking  possession  of  the  land  in 
controversy  did  not  make  appellant  a  tenant  on  agricultural  lands 
entitled  to  hold  over  under  C.  S.,  sec.  7322.  (Noble  ▼.  Harris, 
401.) 

8.  In  this  case  the  petitioner,  who  was  the  holder  of  the  sher- 
iff's deed  to  the  tract  of  land  in  controversy,  was  the  real  party 
in  interest  and  the  proper  person  to  apply  for  a  writ  of  assist- 
ance.    (Noble  V.  Harris,  401.) 

4.  Under  the  admitted  facts  in  this  case,  appellant  comes 
within  the  provisions  of  C.  S.,  sees.  6949  and  6674,  and  is  bound 
by  the  decree  of  foreclosure  as  fully  as  if  he  had  been  made  a 
party  to  the  foreclosure  proceedings  and  served  with  the  cross- 
complaint.     (Noble  V.  Harris,  401.) 

5.  A  note  and  mortgage  given  to  secure  its  payment  must  be 
construed  together  as  one  contract,  and  the  remedy  for  the  en- 
forcement of  the  conditions  thereof  is  the  one  referred  to  in 
O.  S.^  sec.  6949,  and  is  exclusive.  Whatever  will  prevent  the  run- 
ning of  the  period  of  limitations  as  to  the  debt  will  also  prevent 
it  as  to  the  lien  of  the  mortgage.  (Dighton  v.  First  Exchange 
Nat.  Bank,  273.) 

6.  The  grantee  of  a  mortgagor,  although  not  obligated  to  pay 
the  debt,  who  has  acquired  his  interest  in  the  mortgaged  prem- 
ises before  the  right  to  foreclose  was  barred,  cannot  successfully 
plead  the  statute  of  limitations  against  suit  to  foreclose  if  the 
debtor  has,  by  continued  absence  from  the  state,  suspended  the 
period  of  limitation  with  respect  to  the  debt.  (Dighton  ▼.  first 
Exchange  Nat.  Bank,  273.) 

See  Chattel  Mortgages,  1,  2;  Vendor  and  Vendee,  2. 

FOREIGN  CORPORATIONS. 
1.  A  foreign  corporation  doing  business  in  this  state,  having 
appointed  a  statutory  agent  upon  whom  process  may  be  served, 
but  which  fails  to  refill  the  office  of  statutory  agent  upon  his  re- 
moval from  the  state,  is  denied  the  benefit  of  the  statutes  of  the 
state  limiting  the  time  for  commencement  of  civil  actions  during 
the  time  the  designated  agent  is  absent  from  the  state.  (Dahl- 
strom V.  Walker,  374.) 
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POBEIGN  COBPOBATIONS    (Continued). 

2.  A  foreign  corporation  is  prohibited  by  the  constitution  from 
doing  any  business  within  this  state  until  it  has  complied  with  the 
provisions  thereof.     (Hoffstater,  Jewell^  439.) 

3.  A  foreign  corporation  which  engages  in  the  transaction  of 
that  kind  of  business,  or  any  part  thereof,  for  which  it  was 
created  and  organized,  is  ''doing  business"  within  the  meaning  of 
the  constitution  and  statutes  of  this  state.  (Hoff stater  v.  Jewell, 
439.) 

4.  Officers  and  directors  of  a  foreign  corporation,  the  right 
of  which  to  do  business  in  this  state  has  been  forfeited  for  fail- 
ure to  make  its  annual  report  and  pay  its  license  fee,  who,  after 
such  forfeiture,  acting  in  their  official  capacity,  direct  and  exe- 
cute a  trust  deed  conveying  property  of  the  corporation,  are 
estopped  from  denying  the  corporate  existence  of  such  corpora- 
tion and  from  showing  that  its  right  to  do  business  had  been 
forfeited  at  the  time  of  the  execution  of  the  trust  deed.  (Bergh 
▼.  Pennington,  728.) 

PBATJD.    • 

1.  Fraud  is  not  presumed,  and  an  allegation  thereof  lAust  be 
sustained  by  evidence  reasonably  clear  and  convincing.  (Fehr 
V.   Haworth,   96.) 

2.  A  cause  of  action  on  the  ground  of  fraud  is  barred  under 
the  provisions  of  C.  S.,  sec.  6611,  subd.  4,  within  three  years. 
(Stout  V.  Cunningham,   464.)  ' 

FRAUDULENT  CONVEY ANCB. 
See  Husband  and  Wife,  7-10. 

GBAND  JUBY. 
See  Criminal  Law,  7-9.  "^ 

GUARANTY. 
Where  one  executes  an  absolute  contract   of  guaranty  for  the 
payment  of  an  obligation,  a  right  of  action  accrues  against  him 
immediately    upon     the    breach     of    the    obligation    guaranteed. 
(W.  T.  Bawleigh  Medical  Co.  v.  Atwater,  399.) 

GUARDIAN  AND  WARD. 
1.    A  personal  action  cannot  be  maintained  to  recover  for  ser- 
vices  rendered  to   or  money   advanced   for   the   benefit   of  an   in- 
competent  ward   under   guardianship^    against    the   ward   after    he 
has  been  restored  to  competency.     (Talbot  v.  Collins,  169.) 
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GXTABDIAN  AND  WABD    (Continued). 

2.  The  procedure  in  a  probate  court  with  relation  to  the  el- 
tate  of  an  incompetent  person  is  in  the  nature  of  a  proceeding 
in  rem,     (Talbot  v.  Collins,  169.) 

8.  A  decree  of  a  probate  court  made  on  the  settlement  of  the 
iinal  account  of  a  guardian,  adjudging  that  a  certain  sum  is  due 
the  guardian  from  the  ward,  cannot  be  made  the  basis  of  a  per- 
sonal action  against  his  former  ward  after  he  has  been  restored 
to  competency.  Such  sum  must  be  recovered,  if  at  all,  out  of  his 
former  ward's  e?tate.     (Talbot  v.  Collins,  169.) 

4.  Under  C.  S.,  sec.  7173,  an  appeal  lies  from  the  proWe 
eourt  to  the  district  court  from  an  order  granting  or  refusing  to 
grant  letters  of  guardianship.     (Collins  ▼.  Lindsay,  230.) 

5.  Upon  an  appeal  to  the  district  court  from  the  probate  eourt 
in  guardianship  matters,  upon  questions  of  both  law  and  fact,  the 
trial  in  the  district  court  shall  be  de  novo.  The  district  eourt 
has  jurisdiction  to  retry  only  the  issues  framed  in  the  probate 
eourt,  and  is  authorized  to  enter  a  proper  judgment  upon  the 
issues  before  it.  Its  judgment  should  be  certified  back  to  the 
probate  court  for  execution.     (Collins  v.  Lindsay,  230.) 

6.  Issuance  of  letters  of  guardianship  by  the  district  court  in 
pursuance  of  its  judgment  ordering  the  appointment  of  a  guardian, 
upon  an  appeal  from  the  probate  court  from  an  order  refusing 
to  appoint  a  guardian,  is  an  irregularity.  (Collins  ▼.  Lindsay, 
280.) 

7..  Upon  the  resignation  of  a  guardian  to  whom  letters  of 
guardianship  were  irregularly  issued  out  of  the  distriet  court, 
the  probate  court  has  power  to  appoint  a  guardian  in  his  stead 
upon  proper  proceedings  taken  therefor.     (Collins  t.  Lindsay,  230.) 

8.  Under  the  provisions  of  C.  S.,  sec.  7016,  the  district  court 
is  without  jurisdiction  to  award  compensation  in  a  partition  suit 
against  a  .minor  unless  it  affirmatively  appears  that  such  minor 
has  personal  property  sufKcient  for  that  purpose.  (Wright  ▼• 
Atweod,  455.) 

9.  A  mortgage  given  by  a  guardian  for  his  ward  to  secure 
compensation  awarded  against  such  minor  in  a  partition  suit  is 
void,  and  the  decree  authorizing  its  execution  may  be  collaterally 
attacked  in  an  action  to  foreclose  such  mortgage.  (Wright  ▼. 
Atwood,  455.) 

6ee  Courts,  3,  6. 


HANDWRITING. 
Bee  Evidence,  21. 
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HEIRD  DISTRICT. 
A  berd  district  cannot  be  legally  ereatied  in  this  state  without 
subfltantial  compliance  with  all  the  statutory  requirements  govern- 
ing such  creation^  and  t  the  fact  of  such  compliance  should  affirma- 
tavely  appear  in  the  record  of  the  proceedings  of  the  board  of 
commiBsioners.     (State  ▼.  Oatlin,  437.) 

HIGHWAY  DISTRICTS. 

1.  The  constitution,  art.  8,  see.  3,  prohibits  m  highway  district 
from  incurring  any  indebtedness,  except  for  ordinary  and  neces- 
sary expenses  authorized  by  the  general  laws  of  the  state,  in  ex- 
cess of  the  income  and  revenue  provided  for  it  for  the  year  in 
which  such  indebtedness  is  sought  to  be  incurred,  without  the 
assent  of  two-thirds  of  the  qualified  electors  thereof  voting  at  an 
election  to  be  held  for  that  purpose,  nor  unless,  before  or  at  the 
time  of  incurring  such  indebtedness,  provision  shall  be  made  for 
the  collection  of  an  annual  tax  sufficient  to  pay  the  interest  on 
such  indebledness  as  it  falls  due,  tind  also  to  constitute  a  sinking 
fund  for  the  payment  of  the  principal  thereof,  within  twenty 
years  from  the  time  of  contracting  the  same.  (Allen  v.  Doumecq 
Highway  Dist.,  249.) 

2.  In  an  election  to  determine  whether  or  not  a  highway  dis- 
trict shall  issue  and  sell  bonds,  where  the  purposes  for  which  the 
money  to  Be  raised  thereby  constitute  separate  and  distinct  pro- 
posals, they  must  be  separately  stated  in  order  that  a  voter  may 
cast  his  vote  in  favor  of  one  and  against  the  other  if  he  desires 
to  do  so.     (Allen  v.  Doumecq  Highway  Dist.,  249.) 

3.  Under  the  provisions  of  C.  S.,  sees.  1524  and  1529,  a  high- 
way district  is  not  entitled  to  have  apportioned  to  it  any  part  of 
such  funds  as  are  necessary  to  satisfy  liabilities  which  the  county 
has  incurred  prior  to  the  organization  of  such  highway  district 
and  which  are  properly  chargeable  to  such  funds.  (Laclede  High- 
way Dist.  V.  Bonner  County,  476.) 

4.  Under  the  provisions  of  C.  S.,  sec.  1529,  which  provides  for 
the  apportionment  of  county  road  and  bridge  fund  levies  made 
after  the  organization  of  a  highway  district,  the  percentages 
specified  are  to  be  paid  respectively  to  the  county  and  district 
immediately  upon  collection  by  the  proper  officers,  and  the  board 
of  eounty  commissioners  is  without  lawful  authority  to  apportion 
the  same.     (Laclede  Highway  Dist.  v.  Bonner  County,  476.) 

See  Counties. 

HIGHWAY  BONDS. 
See  Constitutional  Law,  6;  Highway  Districts,  1,  2. 
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HUSBAND  AND  WIFE. 
Community  and  Separate  Property. 

1.  All  property  acquired  by  either  spouse  daring  eoTertare  is 
■  presumed   to   be   eommunity   property,    and   the   burden  of   proof 

rests  npon  the  party  who  asserts  it  is  separate  property  to'  show 
such  fact  by  a  preponderance  of  eyidence.     (Clifford  ▼.  Lake,  77.) 

2.  The  separate  property  of  either  spouse  may  undergo  mnta- 
tions  and  changes  during  the  marriage  relation  and  still  retain 
its  separate  character,  yet  the  proof  to  trace  and  identify  it  in 
its  changed  condition  must  be  clear  and  satisfactory.  (Clifford  t. 
Lake,  77.) 

Separate  Maintenance, 

3.  In  this  state  a  suit  for  separate  maintenance  may  be  main- 
tained by  a  wife,  based  on  C.  S.,  sec.  4654.  (Simonton  ▼.  Simon- 
ton,  255.) 

4.  An  order  included  in  a  final  judgment  directing  a  husband 
to  pay  a  specified  sum  per  month  for  the  support  'and  maintenance 
of  his  wife  and  minor  children  is  a  final  judgment  as  to  any 
instalments  actually  accrued,  notwithstanding  the  judgment  is  sub- 
ject to  subsequent  modification.     (Simonton  v.  Simonton,  255.) 

5.  Instalments  actually  accrued  under  such  a  judgment  consti- 
tute a  debt  which  will  support  an  action  at  law  notwithstanding 
the  fact  that  the  court  rendering  the  judgment  would  have  juris- 
diction to  enforce  it  by  contempt  proceedings  and  to  modify  it  as 
to  future  payments,  provided  no  modification  of  the  decree  has 
been  actually  made  prior  to  the  majority  of  such'  instalments. 
(Simonton  v.  Simonton,  255.) 

fi.  Where  the  husband  dies  without  seeking  a  modification  of 
the  decree,  it  may  be  enforced  against  his  estate,  even  though  the 
law  would  have  permitted  its  modification  during  his  lifetime. 
(Simonton  v.  Simonton,  255.) 

Conveyances  by. 

7.  A  conveyance  from  the  husband  to  the  wife  of  all  the  hus- 
band's property,  the  consideration  being  a  debt  alleged  to  be  due 
from  the  husband  to  the  wife  for  moneys  received  from  the  wife, 
cannot  be  sustained  against  creditors  at  the  time  of  such  con- 
veyance by  evidence  that  the  wife  has  turned  over  to  her  husband 
a  large  amount  of  her  separate  funds  to  be  used  by  him  in  his 
business  enterprises,  when  there  is  no  showing  of  an  agreement 
either  express  or  implied  that  he  would  repay  her.  (Moody  ▼. 
Beggs,  535.). 

8.  If  a  wife  places  her  separate  funds  in  the  hands  of  her 
]iusband   to  be   used  in   his   business  enterprises   and  he  so 
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HUSBAND  AND  WIFE  (Continued). 

them  through  a  long  period  of  time  and  then  eonveys  to  her 
all  of  hia  property  in  consideration  of  the  moneys  that  he  has 
received  from  her,  when  he  has  a  large  amount  of  indebtedness 
outstanding,  if  such  conveyance  is  questioned  by  the  creditors 
the  burden  is  upon  t^e  wife  to  show  clearly  that  at  the  time  she 
placed  her  moneys  in  the  hands  of  her  husband  they  were'  so 
placed  under  conditions  that  made  him  her  debtor;  and  in  the 
absence  of  such  proof  by  her,  her  title  must  fail.  (Moody  v. 
Beggs,  535.) 

9.  In  the  trial  of  an  action  involving  such*  a  title  to  real 
property  as  is  claimed  by  the  wife  in  this  case,  the  trial  court 
should  permit  a  thorough  cross-examination  of  the  wife  to  deter- 
mine whether  or  not  the  moneys  that  she  claims  to  have  placed 
in  the  hands  of  her  husband  have  been  repaid  to  her.  (Moody  ▼. 
Beggs,  535.) 

10.  Eeld,  in  this  case,  that  no  indebtedness  from  the  husband 
to  the  wife  was  shown,  and  therefore  there  was  no  consideration 
for  the  deed.     (Moody  y.  Beggs,  535.) 

See  Alimony;  Divorce;  Married  Women. 

INCOMPETENT  PERSONS. 
See  Guardian  and  Ward,  1-3. 

\ 
INEBBIATES. 

1.  C.  S.,  sec.  1191,  which  gives  the  district  courts  jurisdiction  to 
hear  and.  commit  persons  so  far  addicted  to  the  use  of  narcotics  as. 
to  have  lost  self-control,  or  who  are  dipsomaniacs  or  inebriates,  to 
the  insane  asylums  for  treatment,  is  an  exercise  of  the  police  power 
of  the  state.     (In  re  Hinkle,  605.) 

2.  These  proceedings  are  paternal  in  character,  and  not  criminal, 
and  while  analogous  to  the  appointment  of  a  temporary  guardian, 
they  are  not  guardianship  proceedings  within  the  meaning  of  art.  5, 
sec.  21,  of  the  constitution,  or  in  derogation  of  this  provision,  which 
gives  probate  courts  original  jurisdiction  in  matters  of  guardianship. 
(In  re  Hinkle,  605.) 

3.  Statutes  of  this  character  are  in  pari  materia  with  laws  for 
the  commitment  of  the  insane,  and  for  the  protection  and  safety  of 
the  general  public  against  the  acts  of  irresponsible  persons,  and 
also  have  for  their  purpose  the  exercise  of  the  power  of  the  state 
to  correct  the  habits  of  its  citizens,  when  such  habits  have  become 
a  menace  to  the  peace,  comfort,  good  order  and  health  of  the  state. 
(In  re  Hinkle,  605.) 

4.  A  commitment  made  by  the  district  court  under  this  statute, 
in  accordance  with  its  requirements,  is  valid  until  vacated  by  direct 
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INEBBIATE8  (Ck)ntiiiiied). 

proeeedingt  on  the  ground  that  the  penon  does  not  belong  to  the 
daee  defined,  or  nntil  it  ib  shown  that  he  has  soflBeientlj  zeeovered 
to  be  roetored  to  libert/.     (In  re  Hinkle,  605.) 

IN8TBUCTIONS  TO  JITBY. 

See  Appeal  and   Error,   12-20;    Common  Carriers,  4;   Criminal  Law, 

17-21;  Damages,  4;  Jury,  Z;   Trial,  2. 

INTEBVBNTION. 
6ee  Appeal  and  Error,  51. 

INTOXICATING  LIQUOBS. 
1.    The  nnlawfnl  use  of  an  automobile,  without  the  knowledge 
of  its  owner,  to  transport  intoxicating  liquor  does  not  forfeit  his 
right  to  claim  and  recoyer  possession  of  it,  nor  render  it  subject 
to  confiscation.     (Najlor  ▼.  Simmons,  320.) 
See  Appeal  and  Error,  48;  Criminal  Law,  4,  33;  Search-warrant. 

lEBIGATION. 
See  Corporations,  2;  Evidence,  10-14;  Pleading,  4;  Waters  and  Water- 

eourses,  9-14. 

IBEIGATION  DISTRICTS. 

1.  TTnder  the  provisions  of  C.  S.,  sec.  4367,  the  board  of 
directors  of  an  irrigation  district  may  in  their  discretion  oifer 
for  sale  and  sell  dulj  authorized  bonds  of  the  district  from  time 
to  time,  in  such  quantities  as  may  seem  under  existing  circum- 
stances to  be  desirable.  Delay  of  the  board  in  acting  does  not 
nullify  the  action  of  the  electors  in  authorizing  a  bond  issue. 
Such  delay  does  not  operate  to  relieve  the  board  of  their  duty 
nor  deprive  them  of  their  authority  to  issue  bonds  which  have 
been  duly  authorized,  provided  they  have  not  previously  with- 
drawn the  bonds  from  issue  in  accordance  with  the  statute,  and 
no  showing  is  made  of  a  change  of  circumstances  which  would 
render  it  impossible  to  carry  out  the  purpose  for  which  the  bonds 
were  authorized.     (Turner  ▼.  Roseberry  Irr.  Dist.,   746.) 

2.  Under  the  provisions  of  C.  S.,  sec.  4360,  all  bonds  of  a  seriea 
authorized  by  vote  of  the  electors  of  an  irrigation  district,  re- 
gardless of  when  they  may  be  issued,  must  bear  the  date  of  Janu- 
ary let,  or  July  Ist  next  following  the  date  of  their  authoriza- 
tion.    (Turner  v.  Boseberry  Irr.  Dist.,  746.) 

8.  An  irrigation  district  is  without  authority  to  issue  bonds 
maturing  less  than  11  or  more  than  20  years  from  the  date  of 
issue  thereof.     (Turner  ▼.  Boseberry  Irr.  Dist.,  746.) 
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IBBIGATION  DISTBICTS    (Continued). 

4.  Under  the  provisions  of  0.  &',,  sec.  4360,  an  inne  of  bonds 
of  an  irrigation  district  is  all  or  some  part  of  a  series  offered 
for  sale  at  any  one  time  hj  the  board  of  directors,  and  such 
bonds  begin  to  mature  from  the  date  of  the  resolution  bj  the 
board  of  directors  offering  the  issue  for  sale.  (Turner  ▼.  Bose- 
berry  Irr.  Dist.,   746.) 

5.  Bonds  of  an  irrigation  district  may  be  signed  by  the  offi- 
cer^ of  the  district  in  office  at  the  time  of  their  issuance  and 
delivery.     (Tumor  v.  Boseberry  Irr.  Dist.,  746.) 

JUDGMENT. 
Bxcessive  Dtmages, 

1.  Held,  that  the  judgment  is  excessive,  and  must  be  reduced 
from  $35,000  to  $25,000,  and  unless  plaintiff  consents  to  such  re- 
duction of  the  judgment,  a  new  trial  is  granted.  (Einzell  ▼. 
Qiicago  etc.  By.  Co.,  1.) 

Void. 

2.  A  judgment  in  the  nature  of  a  writ  of  mandate,  entered  in 
an  action  against  persons  not  parties  thereto,  is  without  the  jurisdic- 
tion of  the  court  and  is  void.  (Boise  City  National  Bank  V. 
Independent   School   Dist.    No.    40,    26.) 

3.  A  judgment  which  grants  relief  beyond  the  scope  of  the 
allegations  of  the  pleadings  and  issues  joined  or  litigated  in  the 
action  is  void.     (Miller  v.  Prout,  709.) 

Motion  to  Vacate, 

4.  The  district  court  is  without  jurisdiction  tp  entertain  m 
motion  to  vacate  a  judgment  upon  any  of  the  statutory  grounds, 
unless  the  motion  is  made  within  the  time  limited  by  the  statute. 
(Nixon  V.  Tongren,  287.) 

5.  The  district  court  may  at  any  time  vacate  or  set  aside  its 
judgment  previously  entered  when  it  is  apparent  from  the  face 
of  the  judgment-roll  that  such  judgment  is  void.  (Nixon  v.  Tong- 
ren, 287.) 

6.  When  the  district  court  has  lost  its  jurisdiction  to  enter- 
tain a  motion  to  vacate  its  judgment,  it  is  without  jurisdiction  to 
set  its  judgment  aside  unless  from  the  face  of  the  judgment-roll 
it  is  void,  except  where  an  independent  action  has  been  brought 
for  that  purpose.     (Nixon  v.  Tongren,  287.) 

7.  The  fact  that  a  judgment  may  be  dormant  does  not  prevent 
it  from  being  a  lawful  claim  against  the  judgment  debtor.  (Dahl- 
strom  V.  Walker,  374.) 
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JUDGMENT   (Continued). 

8.  A  district  court  maj  at  anj  time  vacate  or  set  aside  a 
judgment  preyiously  entered  when  it  is  apparent  upon  the  face 
of  the  judgment-roll  that  such  judgment  is  void.  (Miller  v.  Prout, 
709.) 

9.  A  void  judgment,  the  invalidity  of  which  does  not  appear 
upon  the  face  of  the  judgment-roll,  may  be  vacated  upon  motion 
within  a  reasonable  time.     (Miller  v.  Prout,  709.) 

See  Appeal  and  Error,  23,  35-37;  Costs;  Courts,  4,  9,  10;  Criminal 
Law,  43,  44;  Findings,  1,2;  Husband  and  Wife^  4-6;  Judgmentr 
roll;   Nonsuit,  4;  Statute  of  Limitations^  2. 

JUDGME-NT  BY  CONFESSION. 
See    Corporations,    3-5;    Foreclosure,    1. 

JUDGMENT  BY  DEFAULT. 
See  Default. 

JUDGMENT-ROLL. 
Under  C.  8.,  sec.  6901,  in  case  the  complaint  be  not  aoswered 
by  the  defendant,  the  judgment-roll  consists  of  the  summons  with 
the  affidavit  of  proof  of  service,  the  complaint  with  a  memoran- 
dum indorsed  thereon  that  the  default  of  the  defendant  in  not 
answering  was  entered  and  a  copy  of  the  judgment.  Under  this 
statute  neither  the  affidavit  for  nqr  the  order  of  publication  is  a 
part  of  the  judgment-roll.  (Nixon  v.  Tongren,  287.) 
See  Appeal  and  Error,   10,  11;   Judgment,  8,  9. 

JUDICIAL  NOTICE. 
The  courts  of  this  state  are  authorized  to  take  judicial  notice 
of   the   seals   of  notaries  public   of  sister  states.     (Dahlstrom  ▼. 
Walker,   874.) 

JURISDICTION. 
See  Appeal  and  Error,  30;    Courts,  1,  4-6;  Dismissal  of  Action,  4; 
Guardian    and   Ward;    Judgment,    2-5;    Probate    Court,    1;    Real 
Property. 

JURY.  > 

1.  Where  three  cases  involving  the  same  issues  are  tried  as  one 
ease,  and  the  jury  return  a  like  general  verdict  in  each  case,  and 
their  special  verdicts  in  two  of  the  cases  sustain  the  general  ver- 
dict but  the  special  verdict  in  the  other  case  does  not  sustain 
the  general  verdict,  all  based  upon  the  same  evidence,  it  is  proper 
for  the  trial  court  to  send  the  latter  case  back  to  the  jury  for 
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JUBY  (Gontinned).  ^ 

farther  eoiiBideratioii,  npon  the  principle  that  the  court  maj  per- 
mit the  jurj  to  show  the  verdict  which  they  found  and  intended 
to  return,  since  it  is  apparent  under  all  the  circumstances  that 
the  rendition  of  the  special  verdict  in  this  case  was  the  result 
of  inadvertence.  (Groefsema  \y.  Mountain  Home  Co-operative  Irr. 
CSo.,  86.) 

2.  Under  such  dreumstances  the  provision  of  0.  S.,  sec.  6861, 
which  requires  that  ''where  a  special  finding  of  fact  is  inconsistent 
with  the  general  verdict  the  former  controls  the  latter  and  the 
court  must  give  judgment  accordingly/'  is  not  applicable.  (Groef- 
sema V.  Mountain  Home  Co-operative  Irr.  Co.,  86.) 

8.  Where,  through  oversight  and  inadvertence,  the  jury  is  per- 
mitted to  take  to  the  jury -room  instructions  requested  by  appel- 
lant and  refused  by  the  court  on  the  ground  the  law  discussed 
therein  is  incorporated  in  the  charge  given  of  its  own  motion,  and 
where  it  appears  there  was  nothing  contained  in  the  requested  in- 
structions which  was  misleading,  or  confusing,  or  to  the  dis- 
advantage of  appellant,  the  incident  does  not  constitute  ground 
for  setting  aside  the  verdict.     (Downing  y.  Panata,  300.) 

4.  A  verdict  is  not  final  until  entered  of  record,  and  until  that 
is  done  it  is  in  the  power  of  the  jury  to  alter,  amend  and  correct  it. 
(Downing  ▼.  Panata,  800.) 

5.  It  is  within  the  discretion  of  the  court  to  cause  the  jury  to 
correct  its  verdict  when  informal  and  insufficient  in  not  covering 
the  issue  submitted  to  it,  or  to  again  retire  and  consider  the  case. 
The  adoption  of  the  latter  alternative,  particularly  in  the  absence 
of  objection,  is  not  an  abuse  of  discretion,  and  is  not  ground  for 
reversal.     (Downing  v.  Panata,  800.) 

6.  The  scope  of  a  voir  dire  examination  of  jurors  by  counsel 
in  a  criminal  case  is  a  matter  which  rests  in  the  sound  discretion 
of  the  trial  court.  Certain  questions  propounded  to  jurors  con- 
sidered, and  found  to  be  not  beyond  what  is  pertinent  and  proper 
in  such  an  examination.     (State  v.  Pettit,  326.) 

7.  The  jury  should  not  be  permitted  to  take  with  them  the 
pleadings  in  the  action  being  tried  upon  retiring  for  deliberation. 
The  practice  is  not  a  safe  one;  but  it  is  not  reversible  error  so 
to   do   in  the   absence   of   a   showing   of   prejudice.     (Walton   v. 

•      Mays,  339.) 
6ee  Appeal  and  E'rror,  12-20,  40-44;  Criminal  Law,  40;  New  Trial^2. 

JUSTICE'S  OB  PBOBATE  OOUBT. 
1.    Under  C.  8.,  sec.  7133,  an  undertaking  in  the  sum  of  one 
hundred    dollars   is   a   sufficient    undertaking    on   appeal    from   a 
Idiho,  VoL  88-— 55 
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JUSTICE'S  OB  PEOBATE  COUBT    (Continued). 

judgment  of  a  justice's  or  probate  court,  where  a  stay  of  pro- 
ceedings is  not  claimed.     (Wilson  v.  Peck,  722.) 

2.  In  an  appeal  from  a  judgment  of  a  justice  or  probate 
court,  if  a  stay  of  proceedings  be  claimed,  the  undertaking  must 
contain  the  additional  conditions  prescribed  by  C.  S.,  sec.  7183, 
depending  in  each  case  on  the  character  of  the  action.  (Wilson 
▼.  Peck,  722.) 

See  Probate  Court. 

LABOBEBS. 
See  Employer  and  Employee,  6,  7. 

LACHEa 
The  doctrine  of  laches  is  one  of  equitable  cognizance  only,  and 
la  not  applicable  to  an  action  to  enforce  a  claim  at  law.     (Dahl- 
Strom  y.  Walker,  874.) 

LANDLOBD  AND  TE-NANT. 

1.  It  is  the  duty  of  the  landlord  to  use  reasonable  care  to  keep 
an  elevator  which  remains  under  his  control  and  is  used  in  com- 
mon by  his  tenants,  or  by  himself  and  his  tenants,  in  as  safe 
eondition  as  it  was  apparently  in  when  the  tenancy  began.  (Me- 
Kenna  v.    Grunbaum,    46.) 

2.  The  owner  of  leased  property,  in  the  absence  of  a  con- 
tract to  the  contrary,  is  not  bound  to  improve  or  repair  it,  but 
if  he  does  so  voluntarily,  he  may  be  liable  for  damages  result- 
ing from  lack  of  reasonable  care  in  so  doing.  (McKexuia  v. 
Grunbaum^  46.) 

See  Foreclosure,  2. 

LEASE. 

1.  In  construing  a  written  instrument,  where  the  language  used 
is  clear,  certain  and  unambiguous;  the  court  will  give  ^ect  to  the 
language  employed  according  to  its  ordinary  meaning.  (Measinger 
V.  Cox,  363.) 

2.  Held,  that  the  following  language  of  a  written  lease,  ''But 
if  the  sale  shall  be  made  any  time  after  April  1  of  any  year  and 
before  October  1,  said  sale  must  be  made  subject  to  the  lease  for 
the  year  in  which  the  sale  is  made,  and  second  party  shall  be  en- 
titled to  remain  upon  the  place  until  he  shall  have  removed  his 
crop  for  said  year,  and  must  give  possession  on  or  before  Novem- 
ber 1  of  that  year,*^  falls  within  the  above  rule.  -  (Messin^r  v. 
Cox,  363.) 

LEGISLATUBE. 
See  State  Legislature. 
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LIEN. 
Held,  in  this  ease,  that  the  Canyon  Canal  Company,  Ltd.,  had  no 
right,  title  or  interest   in  the   main  canal   and  right  of   waj   to 
which  the  lien  of  appellant  attached.     (Craig  ▼.  Smith,  590.) 

LIMITATIONS. 
See  Statute  of  Limitationa. 

LIVESTOCK. 
See  Partnership. 

MANDAMUS. 
See  Judgment,  2;  Pleading,  1. 

MABBIED  WOMEN. 

1.  'The  rights  of  a  married  woman  to  contract  have  been 
greatly  enlarged  by  the  Idaho  statutes,  and  her  rights  to  contract 
are  prescribed  by  statute  and  not  by  the  rules  of  the  common 
law.     (Overland   National   Bank   v.   Halveston,    489.) 

2.  Where  a  married  woman  executes  her  negotiable  promissory 
note  and  receives  the  money  therefor,  and  expends  the  same  for 
her  son  and  for  medical  attendance  upon  herself,  and  subse- 
quently renews  the  note  after  it  is  transferred  in  due  course  to 
an  innocent  holder,  the  obligation  will  be  regarded  as  having  been 
given  for  her  own  use  and  benefit,  or  for  the  use  and  benefit  of 
her  separate  estate.     (Overland  National  Bank  v.  Halveston,  489.) 

3.  Where  a  married  woman  executes  her  negotiable  'note  in 
payment  of  an  assessment  upon  bank  stock  purchased  by  her 
and  carried  in  her  name,  she  will  be  estopped  from  setting  up 
the  defense  that  such  note  was  given  for  a  community  indebted- 
ness and  is  therefore  void  as  against  her.  (Overland  National 
Bank  v.  Halveston,  489.) 

4.  Under  the  constitutional  provisions  and  enabling  statutes 
of  this  state,  a  married  woman  who  deals  or  assumes  to  deal  in 
respect  to  matters  concerning  which  her  common  law  disabilities 
have  been  removed  is  bound  by  an  estoppel  the  same  as  any 
other  person.     (Overland  National  Bank  v.  Halveston,  489.) 

5.  Under  C.  S.,  sec.  4731,  a  married  woman  may  hold,  own 
or  transfer  stock  in  a  corporation  in  the  same  manner  as  if  she 
were  unmarried,  and  will  be  bound  by  any  contract  with  refer- 
ence to  such  stock  that  may  be  necessary  to  protect  her  interest 
in  the  same,  whether  such  stock  be  her  separate  property  or  com- 
munity property.     (Overland  National  Bank  v.  Halveston,  489.) 

6.  In  an  action  against  a  married  woman  upon  an  obligation 
given  by  her  in  connection  with  corporate  stock  issued  to  her 
and  standing  on  the  books  of  the  corporation  in  her  name,  neither 
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MABBIED  WOMEK   (Continued). 

ehe  nor  her  husband  will  be  permitted  to  show  that  sneh  stod: 
is  not  the  separate  property  of  the  wife.  (Overland  National 
Bank  v.  Halverton,  489.) 

7.  The  provisions  of  C.  S.,  sec  4667  (formerly  Sess.  Laws 
1903,  sec.  2,  p.  346)^  authorizing  the  wife  to  convey  her  real 
and  personal  property  and  to  enter  into  any  contract  with 
reference  to  it,  in  the  same  manner  and  to  the  same  extent 
and  with  like  effect  as  a  married  man  may  in  relation  to  his 
real  and  personal  property,  operated  to  repeal  by  implication 
Bev.  Statutes,  sec.  2922^  prescribing  the  manner  by  which  the 
separate  real  property  of  a  married  woman  could  be  conveyed. 
(Knudsen  ▼.  Lythman,  794.) 

8.  Under  the  provisions  of  Sess.'  Laws  1903,  sec.  2,  p.  346, 
now  C.  S.,  sec.  465  7^  the  mortgage  of  a  married  woman's  sepa- 
rate property,  signed  by  her  but  nbt  acknowledged,  is  binding 
upon  such  separate  property,  as  between  the  parties  to  such 
mortgage  and  their  assignees,  and  the  fact  that  the  instrument 
is  not  acknowledged  or  that  the  acknowledgment  is  void  does 
not  affect  the  validity  of  its  execution  under  said  section.  (Knud- 
sen V.  Lythman,  794.) 

9.  Under  a  statute  providing  that  community  property  oeco- 
pied  as  a  residence  cannot  be  conveyed  or  encumbered  unless 
the  signature  of  the  wife  in  execution  of  the  instrument  be 
acknowledged  in  a  prescribed  manner,  an  acknowledgment  by 
the  wife,  as  provided  by  law,  is  essential  to  the  validity  of 
a  mortgage  of  such  property*     (Knudsen  v.  Lythman,  794.) 

MASTER  AND  SERVANT. 
See  Employer  and  Employee. 

MECHANIC'S  LIEN. 
A   defect    or   irregularity   in    the   claim  of  lien    is  waived   by 
m  failure  to  make  timely  objection  thereto.     (Grant  v.  St.  James 
Mining  Co.,  221.) 

See  Lien. 

MINORS. 
See  Guardian  and  Ward, 

MISTAKE. 
See  Deeds,  5-7;  Default. 

MOOT  QUESTIONS. 
See   Appeal    and   Error,   24. 

MORTGAGES. 
See   Chattel   Mortgages;    Foreclosoie, 
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MOTION  IN  ARREST  OF  JUDGMENT. 
See  Criminal  Law,  11,  12. 

MOTION  TO  VACATE  JUDGMENT. 
See  Judgment,  3-6. 

MUNICIPAL  CORPORATIONS. 
Appropriations, 

1.  C.  S.,  sec.  4056,  prohibits  the  mayor  and  council  of  a  city 
from  appropriating  money  out  of  the  city  treasury  unless  the 
same  has  been  duly  appropriated  by  ordinance  according  to  law, 
with  the  proviso  that  the  council  may  order  by  a  two-thirds  vote 
"the  repair  or  restoration  of  any  improvement,  the  necessity  of 
which  is  caused  by  any  casualty  or  accident  happening  after  such 
annual  appropriation  is  made,  and  may  by  a  like  vote  order  the 
mayor  and  finance  committee  to  borrow  a  sufficient  sum  to  pro- 
.Tide  for  the  expense  necessary  to  be  incurred/'  Held,  that  it  is 
not  made  to  appear  that  the  progressive  decay  of  the  underside 
of  the  planks  of  the  municipal  wharf  is  a  casualty  within  the 
meaning  of  the  proviso.     (Eaton  v.   Glindeman,   389.) 

2.  A  resolution  of  a  city  council  reciting  that  the  necessity  for 
incurring  expense  for  the  repair  of  a  municipal  wharf  is  due  to  a 
casualty  or  accident  occurring  after  the  annual  appropriation  was 
made,  and  directing  the  mayor  to  negotiate  a  loan  on  behalf  of 
the  municipality  for  the  purpose  of  obtaining  the  necessary  funds, 
confers  no  authority  upon  the  mayor  when  the  admitted  facts  do 
not  bring  the  matter  within  the  purview  of  the  proviso  to  C.  S., 
see.   4056.     (Eaton  v.  Glindeman,   389.) 

3.  Under  the  provisions  of  C.  S.,  sec.  4053,  prescribing  as  a 
condition  for  an  additional  appropriation  by  a  »city  council  that 
it  shall  first  be  sanctioned  by  a  majority  of  the  legal  voters  of 
the  city,  either  by  a  petition  signed  by  them  or  at  a  general  elec- 
tion called  for  that  purpose,  a  findigoig  by  the  council  that  such 
petition  was  signed  by  a  majority  of  the  legal  voters  is  pre- 
sumptively correct.     (Thomas   v.   Glindeman,   394.) 

4.  In  the  absence  of  an  election  called  for  the  purpose,  as  pro- 
vided by  C.  S.,  sec.  4053,  there  is  no  way  other  than  by  a  peti- 
tion signed  by  a  majority  of  the  legal  voters  of  the  municipality 
for  the  council  to  determine  whether  a  majority  of  such  leg;al 
voters  favor  such  additional  appropriation.  (Thomas  v.  Glinde- 
man, 394.) 

5.  From  the  agreed  statement  of  facts  presented  in  the  case 
at  bar  it  appears  that  a  majority  of  the  persons  who  voted  at  the 
last  biennial  city  election  signed  the  petition  presented  to  the 
city  council,  and  there  is  no  evidence  that  the  signers  of  the  peti- 
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MUNICIPAL  CORPORATIONS    (Continued). 

tion  did  not  constitute  a  majority  of  the  legal  voters  of  the  eitjr. 
(Thomas  t.   Glindeman^  394.) 

Necessary  Expenses, 

<J.  The  indebtedness  incurred  by  the  city  for  work  done  by 
plaintiff  upon  the  streets  of  the  city  was  an  ordinary  and  neces- 
sary expense,  authorized  by  the  general  laws  of  the  state,  and  it 
does  not  fall  within  the  inhibition  of  art.  S,  sec  3,  of  the  oon- 
stitution.     (*rhomas  v.  Glindeman,  394.) 

7.  An  expense  is  ordinary  if  in  the  ordinary  course  of  the 
transaction  of  municipal  business,  or  the  maintenance  of  municipal 
property,  it  may  be  and  is  likely  to  become  necessary.  (Thomas 
Y.  Olindeman,  394.) 

Bond  Issue. 

8.  The  power  of  municipal  corporations  to  issue  bonds  de- 
pends   upon   a    grant    of    authority    from   the    legislature.     While 

^  a  municipality  has  discretion  to  issue  such  bonds  as  will  best 
accomplish  the  general  object  to  secure  which  their  issue  was 
authorized,  yet  the  legislature  in  grranting  authority  therefor  may 
impose  such  conditions  as  it  may  choose,  and  unless  the  condi- 
tions are  complied  with,  the  issue  is  unauthorized  and  the  bonds 
are  isTalid.     (Turner  v.  Roseberry  Irrigation  Dist.,  746.) 

MUNICIPAL  SEWERAGE  IMPROVEMENT. 

1.  Under  Revised  Codes,  section  2353,  as  amended  by  Session 
Laws  1911,  chapter  80,  subdivision  11,  now  C.  S.,  section  4149, 
the  funds  raised  by  assessment  in  a  municipal  sewerage  district 
should  be  applied  first  to  the  payment  of  the  interest  coupons 
on  all  unpaid  bonds;  second,  to  the  redemption  of  the  unpaid 
bonds  in  their  order  beginning  with  the  lowest  number.  (New 
First  Nat.  Bank  of  Columbus  v,  Linderman,  704.) 

2.  Such  method  of  applying  the  funds  does  not  violate  Idaho 
constitution,  art.  1,  section  13,  which  prohibits  the  taking  of 
property  without  due  process  of  law.  (First  Nat.  Bank  of  Colum- 
bus V.  Linderman,  704.) 

NEGLECT. 
See  Default 

NEGLIGENCE. 
See  Employer  and  Employee,  4;  LaeheiL 
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NEGOTIABLE  liNSTRUME-NTS. 

1.  -A  promissoiy  note  which  is  not  made  payable  on  demand, 
or  at  a  fixed  or  determinable  future  time,  is  non-negotiable. 
Where  the  holder  of  an  instrument  payable  to  his  order  transfers 
it  for  value  without  indorsing  it,  the  transfer  vests  in  the  trans- 
feree such  title  as  the  transferrer  had  therein  subject  to  any 
defense  then  existing  in  favor  of  the  maker.  (Sanderson  v.  Clark, 
359.) 

2.  The  holder  of  a  negotiable  promissory  note,  indorsed  in 
blank  and  transferred  to  him  in  due  course-  as  part  payment  on 
a  conditional  sale  note,  is  a  holder  for  value,  and  may  recover 
thereon  although  subsequent  to  acquiring  said  note  he  repossesses 
the  property  for  which  the  title  note  was  given.  (Allen- Wright 
Furniture  Co.  v.  Spoor,  411.) 

See  Carried  Women. 

NEW  TRIAL.' 

1.  Surprise  as  ground  for  a  new  trial  cannot  be  predicated 
upon  the  admission  of  proof  which  is  competent,  relevant  and 
material  to  the  issues  raised  by  the  pleadings.  (Haydon  v.  Bran- 
son, 368.) 

2.  To  authorize  a  district  court  to  set  aside  a  verdict  and  grant 
a  new  trial  on  its  own  motion  under  C.  S.,  sec.  6893,  it  must 
appear  plainly  and  palpably  that  the  jury  disregarded  either  the 
evidence  or  the  instructions  of  the  court.  (Merchants'  Protective 
Assn.  T.  Jacobson,  387.) 

See  Appeal  and  Error,  1,  9. 

NONSUIT. 

1.  A  motion  for  nonsuit  admits  the  truth  of  plaintiff's  evi- 
dence and  of  every  fact  which  it  tends  to  prove  or  which  could  be 
gathered  from  any  reasonable  view  of  it,  and  he  is  entitled  to  the 
benefit  of  all  inferences  in  his  favor  which  the  jury  would  have 
been  justified  in  drawing  from  the  evidence  had  the  case  been 
submitted  to  it.     (McKenna  y.  Grunbaum,  46.) 

2.  Contributory  negligence  is  generally  a  question  of  fact  for 
the  jury,  and  only  becomes  one  of  law,  authorizing  a  nonsuit, 
when  the  evidence  introduced  on  behalf  of  the  plaintiff  is  reason- 
ably susceptible  of  no  other  interpretation  than  that  the  conduct 
of  the  injured  party  contributed  to  his  injury,  and  that,  because 
of  his  negligence  and  carelessness,  he  did  not  act  as  a  reasonably 
prudent  person  would  have  acted  under  the  circumstances.  (Mc- 
Kenna V.  Grunbaum,  46.) 

3.  Where  a  motion  for  a  nonsuit  is  made  at  the  close  of  re- 
spondent's case,  and  appellant  thereafter  adduces  evidence  in 
support  of  the  defense,  the  motion  is  not  reviewable  upon  appeal. 
(Groefsema  v.  Mountain  Home  Co-operative  Irr.  Co.,  86.) 
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NONSUIT  (Continued). 

4.  A  judgment  of  nonsuit  entered  on  the  spround  that  plaintiff 
had  failed  to  prove  a  sufficient  ease  for  the  jury  is  not  a  final 
determination  of  the  rights  of  the  parties  upon  the  merits^  and  ii 
not  a  bar  to  another  action.     (Walton  t.  Majs^  339.) 

NOTABIES  PUBLIC. 
See    Acknowledgments,    1-3;     Affidavits;     Judicial    Notice;    Married 

Women,  7-9. 

OBTAINING  MONEY  BY  FALSE  PRETENSES. 
See  Criminal  Law,  36,  37. 

PABOL  EVIDENCE. 
See  Evidence,  18. 

i 

PABTIE8. 
See  Corporations,  6;  Deeds,  4;  Foreclosure,  4;  Judgment,  8. 

PARTITION. 
See   Guardian   and  Ward,   8,   9. 

PABTNEBSHIP. 

1.  Under  the  provisions  of  C.  S.,  sees.  1908  and  1909,  partner- 
ship sheep  have  no  lawful  right  to  graze  within  two  miles  of  tlie 
dwelling-house  on  the  land  or  possessory'  claim  of  one  of  the  part- 
ners; nor  can  the  partner  sustain  any  damages  by  reason  of  tlie 
fact  that  other  sheep  have  grazed  thereon.  Such  grazing  invades 
no  legal  right  of  the  partnership.  (Leitch  v..  Owyhee  Sheep  A 
Land  Co.,  293.) 

2.  One  of  the  purposes  of  the  provisions  of  the  statute  above 
referred  to  is  to  protect  the  public  range  for  the  benefit  of  the 
livestock  of  the  owner  or  possessory  claimant  within  two  miles 
of  his  dwelling-house.     (Leitch  v.  Owyhee  Sheep  &  Land  Co.,  292.) 

8.  Proof  of  loss  in  the  weight  of  partnership  lambs  and  loss 
in  the  wool  clip  of  partnership  sheep  is  not  competent  evidence 
to  establish  damages  resulting  from  the  trespass  of  other  sheep  on 
the  homestead  of  one  of  the  partners,  nor  from  the  destruction 
of  pasturage  thereon.     (Leitch  v.  Owyhee  Sheep  &  Land  Co.,  292.) 

PEBSONAL  INJURIES. 

See  Employer  and  Employee,  5;  Evidence,  15-17;  Landlord  and  Tisn- 

ant;  Nonsuit,  2;   Torts. 
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PLACE  OP  TRIAL. 
-  See  Yenue. 

PLEADING. 

1.  A  complaint  whieh  does  not  allege  a  demand  and  refusal  to 
perform  the  particular  acts,  the  performance  of  which  it  is  sought 
to  compel  b7  the  -mit,  is  insoiBeient  to  support  a  Judgment  in 
fnandamu9.  (Boise  Citj  National  Bank  y.  Independent  School 
Dist.  No.  40,  26.) 

2.  Any  defect  in  the  service  of  summons  is  cured  bj  the  subse- 
quent appearance  and  answer  of  the  defendant.  (Moselej  v.  Fidel- 
ity &  Deposit  Co.,  37.) 

8.  The  character  of  a  pleading  Is  to  be  determined  from  the 
nature  and  substance  of  the  facts  therein  alleged,  and  not  from 
what  the  pleader  nliay  have  called  it.  (First  Savings  Bank  of 
Pocatello  T.  Sherman,  343.) 

4.  A  complaint  which  fails  to  state  that  lands  sought  to  be 
irrigated  are  arid  in  character  and  require  artificial  irrigation, 
that  waters  have  been  applied  to  a  beneficial  use  thereon,  or 
that  the  parties  are  in  a  position  to  apply  such  waters  to  a  bene- 
ficial use,  and  the  amount  of  water  necessary  to  be  applied  to  the 
lands,  lacks  the  essential  allegations  necessary  to  constitute  an 
action  to  quiet  title  to  a  water  right.  (Willis  y.  Willis,  353.) 
See  Appeal  and  Error,  S3;  Chattel  Mortgage,  2;  Criminal  Law,  1-12; 
Dismissal  of  Action,  2,  3;  Judgment,  7. 

POLICE  POWER. 
See  Courts,  5-7. 

PRACTICE  AND  PROCEDURE. 

See  Appeal   and   E'rror,   15,  31;    Courts,   2;    Criminal  Law,  2,  7-11; 

Evidence,  2;  Jury;  New  Trial,  2;  Nonsuit;  Trial. 

PROBATE  COURT. 
See  Estates  of  Deceased  Persons;  Guardian  and  Ward. 

PROHIBITION. 
See  Dismissal  of  Action,  4. 

PROMISSORY  NOTES. 
See  Married  Women;  Negotiable  Instruments. 

PUBLIC  RANGE. 
See  Partnership,  2. 
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QUIET  TITLE. 
See  Pleading,  4. 

BAILH0AD8. 

1.  Under  our  statute,  operating  property  of  a  railroad  ia 
aaaessable  for  taxation  hj  the  state  board  of  equalization  and 
nonoperating  property  by  the  assessor  of  the  county  in  which  it 
is  situated.     (Cliicago  etc.  Ry.  Co.  v.  Kootenai  County,  234.) 

2.  In  the  statute  defining  operating  property  of  a  railroad, 
the  word  ''terminar*  means  property  used  alt  the  time  of  Uie 
assessment  for  the  purpose  of  furnishing  terminal  facilities  in 
the  operation  of  the  railroad.  (Chicago  etc.  By.- Co.  v.  Kootenai 
County,  234.) 

See  Common  Carriers,  3-7;   Sale  of  Personal  Property,  2,  3. 

BBAL  PROPi:jtTY. 

Every  instrument  affecting  the  title  to  real  property  is  subject, 

with   regard  to  its  validity,  exclusively  to  the  laws  of  the  state 

or  government  within  the  jurisdiction  of  which  the  real  property 

is  situated.     (Knudsen  v*  Lythman,  794.) 

See  Attachment;  Deeds;  Eviction;  Foreclosure;  Married  Women^  7-9; 

Vendor  and  Vendee. 

BEMEDIES  AT  LAW. 

1.  While,  generally,  the  existence  of  a  remedy  at  law  will  de- 
feat a  claim  that  the  payment  of  an  unjust  demand  was  involun- 
tarily made,  in  order  to  do  so  such  remedy  must  be  reasonably 
adequate.     (Qess  v.  Nampa  &  Meridian   Irr.  Dist.,   189.) 

2.  The  extreme  and  immediate  necessity  for^  water  with  which 
to  irrigate  crops  belonging  to  respondent's  intestate  and  to  his 
estate  rendered  legal  remedies  available  to  them  inadequate,  and 
justifies   the  trial  court's  finding  that  payment  of  sums  unjustly 

exacted  by  appellant,  as  a  condition  precedent  to  delivering  the 
water,  were  made  involuntarily  and  under  coercion  and  eompulsion. 

(Gess  v.  Nampa  &  Meridian  Irr.  Dist.,  189.) 

See  Evidence,  26. 

BESCISSION. 
See  Contracts,  5;  Vendor  and  Vendee,  6. 

BEVENUB. 
See  Taxation, 
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SAPE  APPLIANCES. 
See  Employer  and  Employee,  2;  Landlord  and  Tenant 

SALE  OP  PERSONAL  PROPERTY. 

1.  Under  the  facts  of  this  ease,  held,  that  delivery  of  lambs  on 
board  cars  billed  to  Shoshone,  Idaho,  without  cost  to  the  appel- 
lants, was  a  compliance  with  the  respondent's  contract.  (Hatcher 
T.  Ferguson,  639;  Hatcher  v.  Newman,  663.) 

2.  The  refusal  of  the  railroad  company  to  bill  lambs  to  an 
eastern  market  did  not  justify  appellants'  refusal  to  receive  such 
lambs  when  loaded  on  cars,  even  though  they  could  at  that 
time  be  billed  only  to  Shoshone,  Idaho.  (Hatcher  v.  Ferguson, 
639;  Hatcher  v.  Newman,  653.) 

3.  Held,  in  tl)is  case  that  respondent's  contract  to  deliyer 
lambs  at  Ketchum  ''f.  o.  b.  cars"  placed  upon  him  no  obligation 
to  guarantee  their  shipment  to  a  particular  market.  (Hatcher  v. 
Ferguson^  639;  Hatcher  v.  Newman,  663.) 

See   Evidence,   19,   20. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  A  common  school  district  may  incur  indebtedness  during  any 
year  in  an  amount  which  doee  not  exceed  its  income  and  revenue 
for  that  year.  (Boise  C^ty  National  Bank  v.  Independent  School 
Dist.  No.  40,  26.) 

2.  When  an  independent  school  district  is  organized,  embracing 
territory  which  theretofore  had  been  organized  as  a  common  school 
district,  the  independent  school  district  is  subject  to  the  statutory 
obligation  to  assume  and  discharge  all  debts,  obligations  and  duties 
belonging  to  or  devolving  upon  the  former  common  school  district. 
(Boise  City  National  Bank  v.  Independent  School  Dist.  No.  40, 26.) 

SEARCH-WARRANT. 
A  seanih-warrant  issued  under  C.  6.,  sec.  2637,  for  the  search  of 
a  place  where  there  was  probable  eause  to  believe  intoxicating 
liquors  were  sold,  furnished,  delivered,  given  away  or  otherwise 
disposed  of  in  violation  of  law,  or  kept  for  such  purposes,  can- 
not be  extended  so  as  to  constitute  authority  for  the  officer  to 
whom  it  is  issued  to  search  a  person  not  connected  in  any  way 
with  the  place  being  searched,  who  merely  happens  to  be  upon 
the  premises  and  who  is  not  mentioned  or  described  in  the  affi- 
davit of  probable  cause  upon  which  the  warrant  was  issued.  (Pur- 
key  v.^Maby,  281.) 

SECURITY  TO  KEEP  THE  PEACE. 
The  order  of  a  magistrate  requiring  a  person  informed  against 
to  give  security  to  keep  the  peace,  in  the  proceedings  prescribed 
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SECUBlTY  TO  KEEP  THE  PEACE  (Continuod). 

bj  C.  S.,  sees.  8630-8637,  is  not  a  judgment  of  eonvictipn  rendered 
in  a  eriminal  action/ and  no  appeal  lies  from  sueh  order,  (Stata 
T.  Syster,  761.) 

SEIZIN. 
Bee  Deeds,  2,  8. 

SEPARATE  MAINTENANCH. 
See  Husband  and  Wife,  SMI. 

SEPARATE  PROPERTY. 
See  Married  Women. 

SISTER  STATES. 
See  Affidavits;  Elstates  of  Deceased  Persons,  4;  Judicial  Notice. 

SPECIFIC  PERFORMANCE. 

1.  In  order  to  constitute  a  contract  it  is  necessary  that  the 
offer  shall  be  accepted  as  made.     (Hoskins  ▼.  Michener,  681.) 

2.  If  a  pretended  acceptance  adds  any  provision  to  which  the 
offeror  did  not  assent,  the  consequence  is  that  the  offer  is  re- 
jected and  no  contract  is  formed.     (Hoskins  ▼.  Miehener,  681.) 

STARE  DECISIS. 
896  Waters  and  Watercourses,  9. 

STATE. 
See  Constitutional  Law,  4-6. 

STATE  LEGISLATURE. 
See  Constitutional  Law,  2,  4. 

STATE  UNIVERSITY. 
1.  The  board  of  regents  of  the  University  of  Idaho  is  a  consti- 
tutional corporation  with  granted  powers,  and  while  functioning 
within  the  scope  of  its  authority  is  not  subject  to  the  control  or 
supervision  of  any  other  branch,  board  or  department  of  the  state 
government,  but  is  a  separate  entity,  and  may  sue  and  be  sued, 
with  power  to  contract  and  discharge  indebtedness,  with  the  right 
*  to  exercise  its  discretion  within  the  powers  granted,  without  au- 
thority to  contract  indebtedness  against  the  state,  and  in  no  sense 
is  a  claim  against  the  regents  one  against  the  state.  (State  ▼. 
State  Board  of  Education,  415.) 
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STATE  UNIVEBSITY  (Continued). 

2.  A  claim  against  the  Universitj  of  Idaho  or  the  board  of 
regents  thereof  is  not  a  claim '  against  the  state.  Ck>n8t.,  art.  4, 
sec.  18,  and  G.  S.,  sec.  242,  confer  upon  the  state  board  of  ex- 
aminers no  power  to  pass  upon  claims  against  the  board  of  re- 
genta  of  the  state  universitj.  (State  y.  State  Board  of  Education, 
415.) 

3.  Const.,  art.  9,  sec.  10,  vests  in  the  board  of  regents  of  the 
University  of  Idaho,  "the  general  supervision  of  the  university, 
and  the  control  and  direction  of  all  the  funds  of,  and  appropria- 
tieu  to,  the  university,  under  such  regulations  as  may  be  pre- 
seribed  by  law."  The  regulations  which,  may  be  prescribed  by 
law  and  which  must  be  observed  by  the  regents  in  their  supervision 
of  the  university,  and  the  control  and  direction  of  its  funds,  refer 
to  methods  and  rules  for  the  conduct  of  its  business  and  account- 
ing to  authorized  officers.  Such  regulations  must  not  be  of  a 
character  to  interfere  essentially  with  the  constitutional  discre- 
tion of  the  board,  under  the  authority  granted  by  the  constitution. 
(State  V.  State  Board  of  Education,  415.) 

4.  The  proceeds  of  federal  land  grants,  direct  federal  appro- 
priations, and  private  donations  to  the  university,  are  trust  funds, 
and  are  not  subject  to  the  constitutional  requirement  that  money 
must  be  appropriated  before  it  is  paid  out  of  the  state  treasury. 
Claims  against  such  funds  need  not  be  passed  upon  by  the  state 
board  of  examiners,  and  the  moneys  in  such  funds  may  be  ex- 
pended by  the  board  of  regents,  subject  only  to  the  conditions 
and  limitations  provided  in  the  acts  of  Congress  making  such 
grants  and  appropriations,  or  the  conditions  imposed  by  the 
donors  upon  the  donations.  (State  v.  State  Board  of  Education, 
415.) 

5.  When  an  appropriation  of  public  funds  is  made  to  the  uni- 
versity, the  legislature  may  impose  such  conditions  and  limitations 
as  in  its  wisdom  it  may  deem  proper.  If  accepted  by  the  re- 
gents, it  is  coupled  with  the  conditions  and  can  be  expended  only 
for  the  purposes  and  at  the  time  and  in  the  manner  prescribed, 
and  can  be  withdrawn  from  the  state  -  treasury  only  as  provided 
by  law.     (State  v.  State  Board  of  Education,  415.) 

6.  The  powers  and  duties  of  the  department  of  public  works, 
under  C.  S.,  sees.  367-380,  pertain  only  to  such  contracts  or  pur- 
chases as  create  claims  against  the  state.  (State  v.  State  Board 
of  Education,  415.) 

7.  There  is  no  obligation  resting  upon  the  board  of  regents  of 
the  state  university  to  pay  to  the  state  treasurer  the  proceeds  of 
the  sale  of  property  belonging,  to  the  university  in  the  absence  of 
conditions  contained  in  an  appropriation  which,  by  being  accepted, 
raised  an  implied  contract  on  the  part   of  such  board,  and  said 
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STATE  UNIVEBSITT  (Continued). 

proeeeds  of  sale  may  be  paid  to  the  treasurer  of  the  state  uni- 
yersity  for  the  use  thereof.  (State  v.  State  Board  of  Education, 
415.) 

STATUTE  OP  PBAIJD8. 
See   ContraetSy   3. 

STATUTE  OP  LIMITATIONS. 

1.  The  absence  of  a  debtor  from  the  state  toUs  the  statute  of 
limitations  for  the  period  of  such  absence  by  virtue  of  the  provi- 
sions of  C.  S.y  sec.  6622,  that  ''the  time  of  his  absence  is  not  a 
part  of  the  time  limited  for  the  commencement  of  the  action." 
(Simonton  t.  Simonton,  255.) 

2.  Where  a  judgment  is  made  payable  in  instalments,  the 
statute  of  limitations  applies  to  each  instalment  separately,  and 
does  not  begin  to  ran  on  any  instalment  until  it  is  due.  (Simon- 
ton  T.  Simontoi^,  255.) 

8.    The  statute  of  limitations  begins  to  run  in  favor  of  a  de- 
fendant  at   the   time   the   cause   of   action    accures   against   him. 
(W.  T.  Eawleigh  Medical  Co.  v.  Atw^iter,  399.) 
See  Orimisal  Law,   13-16;   Poreclosure,   5,   6;    Fraud,   2;    Guaranty; 
Vendor  and  Vendee,  3. 

STATUTES. 
The  rule  that  statutes  in  pari  materia  should  be  construed  to- 
gether applies  with  peculiar  force  to  those  passed  at  the  same 
session  of  the  legislature.     (State  v.  McBride,  124.) 

See  Corporations,  2;    Courts,  7,  8;    Elections,  2. 

STOCK  AND  STOCKHOLDERS. 
A  transferee  of  certificates  of  stock  is  pritna  fade  presumed 
to  be  a  bona  fide  holder,  and  it  is  incumbent  upon  a  corporate 
creditor  seeking  to  hold  such  transferee  for  any  balance  actually 
unpaid  upon  the  face  or  par  value  of  his  stock  to  allege  that 
the  latter  was  not  a  holder  in  good  faith  without  notice  of  the 
unpaid  balance  due  upon  said  stock.  (Smoot  v.  Larsen,  71.) 
Sea   Corporations,   8,   9;    Married  Women,   5,   6. 

STREET  WORK. 
See  Municipal  Corporations,  6,  7. 

SUCCESSOR  IN  INTEREST. 
See  Corporations,  6. 
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SUMMONS. 
Bj  tendering  an  huswer  appellant  submits  to  the  jnrisdictioii 
of  the  court  and  cures  defeet,  if  any,  in  the  serrioe  of  sumnaoni 
and  complaint.     (Newman  t.  Cheesman  Automobilfi  Co.,  685|  688.) 
See  Pleading;  2. 

SUBETIES. 
See  Attachment^  2,  8. 

TAXATION. 

1.  Art.  7,  see.  15,  of  the  constitution  is  not  self-executing.  It 
contains  a  direction  to  the  legislature  to  make  provision  for  the 
levy  hj  the  county  c6mmiBsioners  of  a  tax  for  the  purpose  of 
creating  a  warrant  redemption  fund  whenever  any  county  shall 
have  warrants  outstanding  and  unpaid.  (Oregon  Short  Line  R.  B. 
Ck>.  r.  County  of  Gooding,  452.) 

2.  The  county  conunissioners  derive  their  power  to  levy  taxes 
solely  from  the  statutes.  (Oregon  Short  Line  B.  B.  Co.  v.  County 
of  Qooding,  452.) 

See  Assessment;  Taxation. 

TAX  SALE. 

1.  Held,  that  a  tax  sale  certificate,  describing  the  lands  sold 
as  "75.18  A  in  S2  SW*,  Sec.  13,  Twp.  7,  Range  3,"  is  invalid 
by  reason  of  the  insufficiency  of  such  description.  (Little  v.  Bur- 
IJiigham,  757,  760.) 

2.  A  tax  sale  certificate  containing  an  insufficient  description 
is  invalid,  and  a  deed  based  thereon  is  likewise  invalid,  either 
by  reason  of  insufficiency  of  the  description  in  the  deed,  or,  as  in 
this  case,  by  reason  of  the  fact  that  the  description  in  the  deed 
is  not  substantially  the  same  as  that  appearing  in  the  certificate.. 
(Little  V.  Burlingham,  757,  760.) 

TOBTS. 

1.  A  release  of  a  cause  of  action  against  one  tort-feasor  is 
not  a  bar  to  an  action  against  another  independent  tort-feasor. 
(Toung  Y.  Anderson,  522.) 

2.  The  consideration  received  by  one  injured  as  a  consequence 
of  a  tort  committed  by  two  or  more  tort-feasors  operates  to 
reduce  pro  tanto  the  amount  of  damages  he  is  entitled  to  recover 
against  any  other  tort-feasor  responsible  for  his  injuries,  and  this 
is  true  whether  the  tort-feasor  be  joint  or  independent.  (Young 
T.  Anderson,  522.) 

TRESPASS. 
See  Partnership,  $• 
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TRIAL. 
The  propriety  of  permitting  a  party"  to  Teopen  his  ease  rests 
in  the  sound  discretion  of  the  trial  eonrt.     (Kinsell  ▼.   CSiieago 
ete.  By.  Co.,  1.) 

Bee  Appeal  and  E'rror,  15,  31;  Husband  and  Wife,  9,  10;  Jniy. 

TBIAL  DE  NOVO. 
8ee  Guardian  and  Ward,  5. 

.  TBUSTS. 

1.  It  is  the  duty  of  a  trustee  to  administer  his  trust  in  aeeord- 
ance  with  the  provisions  of  the  instrument  by  which  it  is  created, 
if  in  so  doing  he  does  not  violate  the  law.  (Dahlstrom  ▼.  Walker, 
874.) 

2.  A  cestui  que  trust  may  follow  a  trust  fund  so  long  as  it 
may  be  identified,  either  in  its  original  or  a  subltituted  form; 
if  the  fund  is  merged  into  a  mass  of  which  it  forms  a  com- 
ponent part,  equity  will  afford  relief  by  creating  a  charge  or 
lien  upon  such  mass  to  the  extent  that  the  trust  fund  has .  en* 
tered  into  it.     (Martin  t.  Smith,  692.) 

3.  The  fight  to  recover  a  trust  fund  has  its  basis  in  the  right 
of  property  and  not  upon  a  right  of  preference  by  reason  of 
unlawful  conversion.     (Martin  v.  Smith,  692.) 

4.  A  trust  fund  is  dissipated  when  it  can  no  longer  be  traced. 
A  cestui  0bB  trust  is  not  entitled  to  a  preference  lien  upon  the 
assets  of  the  estate  of  the  trustee  on  the  ground  that  it  may 
have  been  indirectly  increased  as  a  result  of  the  process  of  dis- 
sipation of  the  trust  fund.     (Martin  t.  Smith,  692.) 

5.  When  a  cesiui  que  trust  can  no  longer  trace  his  trust 
funds,  but  must  recover  out  of  the  trustee's  general  estate,  he 
is  in  the  position  of  a  general  creditor  of  the  estate.  (Martin  t. 
Smith,  692.) 

VENDOB  AND  VENDEE. 
Tender. 

1.  A  vendor  who  retains  title  to  real  property  as  security  for 
the  payment  of  the  purchase  price  which,  according  to  the  con- 
tract of  sale,  was  to  be  paid  in  instalments,  whereupon  he  was 
to  convey  the  property  to  the  vendee  and  furnish  an  abstract 
showing  clear  title,  is  not  in  position,  when  all  unpaid  instal- 
ments are  due,  to  demand  a  forfeiture  of  the  vendee's  interest, 
or  to  maintain  an  action  for  the  purchase  price,  without  tendering 
the  deed  and  abstract.     (Walsh  v.  Coghlan,  115.) 
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VENDOR  AND  VENDEB   (Continued). 

2.  The  vendor  msy,  under  the  drenmatanees  above  stated, 
without  tendering  the  deed  and  abstract,  maintain  a  suit  to  fore- 
close the  vendee's  interest  and  for  sale  of  the  property,  but  is 
not  entitled  to  have  an  attorney's  fee,  payable  according  to  the 
terms  of  the  notes  given  for  the  purchase  price  in  case  of  suit 
or  action  to  collect  the  same,  included  in  the  sum  for  which  the 
property  is  to  be  sold.     (Walsh  v.  Coghlan,  115.) 

Warranty, 

fi.  When  the  vendor  of  real  estate  expressly  warrants  that  the 
soil  is  practically  free  from  alkali,  and  agrees  to  return  to  the 
purchaser  the  contract  price  paid  should  it  prove  to  have  alkali 
sufficient  to  harm  its  productiveness  materially  in  the  produc- 
tion of  grain,  hay,  vegetables  and  fruit,  provided  it  is  properly 
drained  and  farmed,  an  action  to  recover  on  such  warranty, 
although  brought  in  an  equitable  form,  is  not  barred  by  the 
lapse  of  time  short  of  the  period  of  the  statute  of  limitations, 
unless  the  delay  has  been  inexcusable,  and  special  circumstances 
exist  which  would  make  recovery  inequitable.  (Wilson  v.  Sunny- 
aide  Orchard  Co.,  501.) 

4.  The  right  of  the  vendee  to  recover  on  such  warranty  is 
not  waived  by  going  into  possession  of  the  land,  with  knowledge 
that  the  soil  is  impregnated  with  alkali  to  the  extent  mentioned 
in  the  warranty,  or  by  cultivating  the  land  or  by  making  a 
cropping  contract  in  regard  to  it.  (Wilson  v.  Sunnyside  Orchard 
Co.,  501.) 

5.  Cancelation  of  outstanding  notes  for  the  remainder  of  the 
purchase  price,  and  a  vendee's  lien  for  the  instalments  on  the 
purchase  price  already  paid,  result  from  a  recovery  on  such 
warranty.     (Wilson  v.  Sunnyside  Orchard  Co.,  501.) 

6.  From  the  fact  that  the  warranty  provides  for  a  return  of 
the  purchase  money  paid  in  the  event  of  its  breach,  a  resulting 
rescission  of  the  contract  is  necessarily  implied  in  order  to  pre- 
vent the  vendee  from  getting  back  his  money  and  keeping  the 
land.  Such  rescission  is  not  a  condition  precedent  to  the  vendee's 
right  to  recover  the  purchase  price,  but  a  result  flowing  there- 
from.    (Wilson  V.  Sunnyside  Orchard  Co.,  501.) 

7.  Failure  of  plaintiff  to  restore  possession  of  the  land,  ot 
tender  it  prior  to  commencement  of  suit;  is  not  fatal  to  plain- 
tiff's recovery  on  such  warranty.  The  court  in  its  decree  will 
impose  such -conditions  for  defendant's  protection  as  may  be  just. 
(Wilson  V.  Sunnyside  Orchard  Co.,  501.) 

Idftho,  YoL  88—50 
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VENUE. 
A  diBtriet  court  is  without  power  to  order  a  change  of  place 
of  trial,  of  ita  own  motion,  on  the  ground  that  the  county  deaig- 
nated  in  the  complaint  la  not  the  proper  county.     (Holt  ▼.  Warf^ 
350.) 

VERDICT. 
Bee  (Mminal  Law,  45;  Jury,  1-6;  New  Trial,  2. 

WAGES. 
See  Attachment,  5;   Employer  and  Employee,  6,  7.     « 

WAIVEBw 
See  Mechanic's  Lien;   Summons;  Vendor  and  Vendee,  4. 

WABEANTY. 
Bee  Deeds,   4;   Eviction;    Vendor   and  Vendee,   3-7.    . 

WABBANT  BEDEMPTION  FUND. 
Bee  Counties,  3,  4;   Taxation,  L 

WATERS  AND  WATEBCOUBSBS. 
Water  Sights. 

1.  Bights  acquired  under  a  water  license  are  confined  to  the 
water  described  in  the  application.     (Babido   v.   Furey,   56.) 

2.  One  who  diverts  water  from  the  ditch  of  another  against 
the  will  and  without  the  consent  of  the  latter  cannot  thereby 
initiate  a  water  right.     (Babido  y.  Furey,  56.) 

3.  Where  a  water  right  is  dependent  upon  appropriation 
rather  than  application  for  a  permit,  priority  depends  on  ap- 
plication of  the  water  to  a  beneficial  use,  not  on  date  of  com- 
mencement of  construction  of  diversion  works.  (Babido  t.  Furey, 
56.) 

4.  The  appellate  court  will  not  disturb  the  findings  of  the 
lower  court  upon  questions  of  allotment  and  date  of  priority  of 
water  rights  where  there  is  substantial  eyidence  in  the  record  to 
support  them.     (Muir  t.  Allison,  146.) 

5.  Where  error  is  assigned  on  account  of  the  allotment  of 
water  rights  to  a  water  company  instead  of  to  the  radividual 
users  of  water  under  the  system  of  such  company,  the  finding  and 
decree  of  the  lower  court  will  not  be  disturbed  in  that  particular, 
in  the  absence  of  complaint  on  the  part  of  such  users,  or  show- 
ing that  appellant's  rights  are  in  any  way  prejudiced  by  such 
allotment.     (Muir  v.  Allison,  146.) 
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WATERS  AND  WATERCOUBSES    (Continued). 

.6.  In  the  adjudication  of  water  rights,  the  extent  of  a  user's 
permanent  right  eannot  be  limited  bj  the  character  of  the  crops 
raised,  unless  it  is  shown  that  under  existing  conditions  the  soil 
is  adapted  to  only  one  crop  or  to  limited  kinds  of  crops.  (Muir 
V.  Affison,  146.) 

7.  The  lower  court  found  that  on  account  of  the  use  of  a 
larger  amount  of  water  during  the  high- water  part  of  the  irrigat- 
ing season,  the  soil  absorbs  and  retains  sufficient  water  so  that  a 
smaller  am6unt  during  the  succeeding  low-water  period  will  afford 
an  adequate  supply,  and  accordingly  raised  the  duty  of  water 
from  %  of  an  inch  during  the  high-water  period  to  %  of  an 
inch  during  the  remainder  of  the  season.  Held,  that  the  evidence 
does  not  support  this  finding  to  the  extent  of  showing  it  to  be 
applicable  to  all  the  lands  for  which  water  rights  are  being  adju- 
dicated in  this  case.     (Muir  y.  Allison,  146.) 

8.  Bights  to  the  use  of  the  waters  of  the  state  should  not  be 
determined  upon  a  given  theory  that  may  or  may  not  prevail  in 
a  particular  case,  unless  it  dearly  appears  from  the  evidence  that 
such  theory  actually  does  apply  to  the  conditions  under  investi- 
gation.    (Muir  V.  Allison,  146.) 

9.  A  practice  having  grown  up  among  irrigation  communities 
to  the  effect  that  when  a  user  of  water  had  secured  the  right  to 
divert  a  certain  quantity  of  water,  he  was  thereafter  entitled  to  a 
continuous  flow  of  that  amount  of  water  during  the  irrigating 
season,  and  such  practice  having  been  sanctioned  and  confirmed 
by  the  legislature  and  courts  of  the  territory  and  state  throughout 
a  long  period  and  up  to  the  time  when  adjudication  of  the  rights 
involved  in  this  ease  was  sought,  the  rule  of  stare  dedsig  must  be 
held  to  apply,  and  the  practice  of  rotation  in  the  use  of  water 
cannot  be  imposed  by  the  decree  of  adjudication  upon  those  en- 
titled to  the  use  of  such  water,  without  their'  consent.  (Muir  v. 
Allison,  146.) 

10.  When  appellant's  predecessors  purchased  a  canal  from  which 
respondent's  intestate  had  a  perpetual  right  to  the  delivery  of 
water,  they  took  it  burdened  with  its  obligation  to  him  and  to  his 
successors.     (Gess  v.  Nampa  &  Meridian     Irr.  Dist,  189.) 

11.  The  facts  in  this  case  limit  the  obligation  of  respondent's 
intestate,  and  his  successors,  to  the  contribution  of  their  propor- 
tionate part  of  expenditures  made  in  the  upkeep  and  maintenance 
of  the  irrigation  system  and  delivery  of  water  therefrom,  which 
would  have  been  necessary  had  it  not  been  enlarged  and  extended 
beyond  the  limits  and  capacity  contemplated  at  the  time  their 
water  right  was  purchased.  (Gess  v.  Nampa  &  Meridian  Irr.  Dist., 
189.) 
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WATERS  AND  WATEBC0UBSE8    (Continued). 

Vuiy  of  Water, 

12.  Eeldy  that  there  is  sufficient  evidence  in  the  record  to  sup- 
port the  finding  of  the  lower  court  establishing  the  dutj  of  water 
at  %  of  an  inch  per  aere^  continuoas  flow.  (Muir  y.  Alliaon, 
146.) 

CanaervcUiofir-^Botation. 

13.  It  having  been  shown  that  the  appellant  irrigation  district 
has  already  diverted  and  applied  to  a  beneficial  use  a  quantity  of 
water  sufficient  to  reclaim  the  balance  of  its  irrigable  lands,  in 
addition  to  irrigating  the  lands  already  reclaimed,  under  the 
duty  of  %  of  an  inch  per  acre  fixed  by  the  court,  the  district 
should  be  permitted  to  change  the  place  of  use  of  water  in  suffi- 
cient quantity  to  reclaim  the  balance  of  its  irrigable  lands,  pro- 
vided the  change  is  made  within  a  reasonable  time  to  be  fixed  by 
the  court.     (Muir  t.  Allison,  146.) 

14.  Where  there  is  evidence  of  subflow  in  a  stream,  the  burden, 
of  proving  that  the  water  will  not  reach  a  prior  lower  appro- 
priator  is  upon  a  subsequent  upper  appropriator  who  asserts  that 
such  is  the  case.     (Jackson  v.  Cowan,  525.) 

See  Contracts^  4;  Dismissal  of  Action,  3;  Evidence,  10-14;  Pleadings 
4;  Bemedies  at  Law,  2. 

WITNESSES. 
It  is  the  duty  of  the  judge,  and  not  of  the  jury,  to  determine 
the  qualifications  of  a  witness  to  give  expert  testimony.     (Joyee 
Brothers  v.  Stanfield,  68.) 

See  Criminal  Law,  37a,  37b,  42;   Evidence,  28-38. 

WBIT  OP  ASSISTANCE. 
See  Foreclosure,  3. 

WBIT  OP  PBOHIBITION. 
See  Prohibition. 
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